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CASES  IN  CHANCERY. 


OoLLDTs  V.  Coixoro. 

WheT«  ihe  biulMmd  and  irife  are  liring  together  pending  a  fait  for  a  di* 
TOToe  a  menas  et  thoro^  and  the  wife  is  in  no  danger  from  personal  Tio* 
lence,  the  court  will  not  break  np  the  familj  by  placing  the  children  un- 
der the  exclotiTe  oontrol  of  either  party. 
If  the  wife  ie  entitled  to  the  ineome  of  property  bequeathed  to  her  separate 
nse  daring  corertare,  and  the  husband  obtains  possession  of  it  for  the 
porpoeea  of  the  tmst,  he  will  be  deoreed  to  pay  to  her  the  inoome^ 

This  was  a  bill  filed  for  a  diyoroe  a  mensa  et  thoro.      l889,iroT.n 

J.  Badcliff^  on  the  part  of  the  complainanty  moved  for 
an  order  requiring  the  defendant  to  allow  her  a  reasonable 
sum  for  counsel  fees  to  enable  her  to  carrj  on  this  suit, 
and  also  a  suitable  maintenance  pendente  lite ;  and  that 
the  complainant  be  permitted  to  receive  to  her  own  use 
the  income  of  her  separate  estate,  and  that  she  also  have 
the  custody  of  the  children.  Mr.  Badcliff  cited,  in  snp^ 
port  of  the  motion,  Dumond  v.  MageCy  (4  John.  Olu  B. 
318 ;)  Turell  v.  Turelly  (2  id.  391 ;)  Siwaland  v.  Myers^ 
(6  id.  25 ;)  BerUan  v.  Bentanj  (1  id.  364 ;)  BsdeU  yJSe- 
delly  (1  id.  604;)  JSarrers  v.  Barrere^  (4  id.  IM.) 

c/I  Soyt  opposed  the  motion,  and  read  the  answer  of 
defendant,  in  which  the  charges  of  iU  usage  contained  in 


9  CASES  m  CHANCERY. 

^829.  ^  the  bill  were  fully  denied ;  lie  also  read  an  affidavit  which 
Collina  Stated  tuat  since  the  commencement  of  this  suit  the  com* 
CoUiiii.  pl*^^^*^^t  had  voluntarily  accompanied  the  defendant  on  a 
journey  of  pleasure,  during  which  time  she  had  cohabited 
with  him.  Mr.  Hoyt  admitted  the  right  of  the  complain- 
ant to  an  allowance  for  a  counsel  fee  if  she  insisted  upon 
proceeding  with  the  suit,  but  denied  her  right,  under  the 
circumstances,  to  aqy  pth^r  allowance.  B^  cited  DerUon 
V.  Denton^  (1  John.  Ch.  R.  864.) 

[♦10]  *TiiE  Chancellob.    The  allegations  of  ill  usage  made 

by  the  complainant  are  denied  by  the  defendant ;  and  to 
show  that  the  complainant  is  under  no  necessity  of  a  sep- 
arate maintenauce  for  herself  and  children  pending  the 
litigation,  the  defendant  states  that  Bince  the  filing  of  the 
bttt  in  this  cause  she  has  voluntarily  accompanied  him  on 
a  jaunt  of  pleasure  to  Albany  and  thp  Springs,  during 
viich  tijw  tliey  cohabited  together.  Under  such  cir- 
cumstances it  is  to  be  regretted  that  thi^  family  di^culty 
cannot  be  compromised,  as  well  for  the  interest  of  both 
parties  as  on  account  of  their  children.  There  is  nothing 
in  tlie  facts  before  me  that  can  authorize  the  making  of 
an  .order  which  will  tend  to  widen  the  breach  or  to  break 
tip  the  family^  by  separating  either  the  father  or  mother 
from  the  children.  It  is  admitted  by  the  defendant's  coun- 
sel that  the  complainant  is  entitled  to  a  reasonable  sum  to 
enable  her  to  carry  on  this  suit,  if  she  insists  upon  going 
on  with  it.  The  case  of  PrUchard  v.  AnM9  and  PHtoh- 
Oflrd^  (Turner's  K.  222,)  shows  that  In  the  end  she  will  be 
entitled  to  the  income  for  life  ef  the  property  in  tlie  hands 
of  her  husband,  which  was  bequeatljed  by  her  father  to 
her  separate  use  for  life,  with  remainder  to  her  children. 
He  husband  has  been  in  the  habit  of  allowing  her  interest 
on  this  sum  in  quarterly  payments  of  one  hundred  dol- 
lars each  up  to  the  firat  of  May  last,  since  which  time  it 
has  been  suspended.  It  is  said-  the  fund  is  invested  in 
real  estate  which  is  unproductive ;  if  so  the  wife  will  be 
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entitled  to  have  it  8old,  and  to  have  the  amount  invested       i8gg« 
for  her  separate  use  for  life,  agreeably  to  the  bequest  of     OnrdiMr 
her  father.    If  the  husband  consents  to  allow  her  tke  in-      H^«r 
terest  as  heretofore,  I  do  not  think  it  proper  to  make  any 
other  order  as  to  the  separate  estate  pending  this  litiga- 
tion.   K  he  is  unwilling  to  do  this,  the  real  estate  in  which 
her  property  is  invested  must  be  sold,  and  the  money 
brought  into  the  assistant-register's  office  and  invested,  to 
abide  the  final  decree  in  this  cause ;  and  in  the  mean  time 
she  must  have  the  income  thereof  [1]  The  defendant  must 
also  advance  to  her  or  her  solicitor  two  hundred  dollars 
for  the  purpose  of  enabling  her  to  go  on  with  this  suit,  if 
Rhe  ahtdl  be  advised  so  to  do. 


^Gabdker  v.  Keteb  and  othesrs. 

Wbere  the  t«it4t(fr  liv^  and  cohabited  with  M.  S.  in  a  house  proyided 
and  fumiafaed  by  htni,  and  while  so  living  with  her  had  by  her  four 
natural  children,  one  eon  called  John,  and  three  daughters,  who  were 
with  hie  knowledge  and  consent  baptized  by  his  name  and  were  edu- 
cated and  acknowledged  by  him  as  bis  children,  and  who  were  the 
only  persons  CTer  recognized  by  him  as  his  children ;  and  by  his  wiU 
the  testator  gare  to' his  son  John  |1 0,000,  payable  when  he  arrived  at 
21,  and  to  each  of  his  daughters  $S,000,  payable  at  21 ;  and  directed  hia 
ezeeutora  t^  pay  to  M.  S.  $65  quarter  yearly  during  her  life  if  she  re- 
mained unmarried  and  had  no  more  children ;  and  appointed  his  execu- 
tors guardians  of  his  children  during  their  minority ;  it  was  held  that 
this  was' a  suffidieht  description  of  the  testator's  natural  children  by 
IL  S.  ae  the  legatees  intended  by  hina. 


[1]  Where  a  husband  declared  his  intention  to  abandon  his  wife,  to  seU 
all  the  property  he  got  in  marriage,  and  to  carry  off  the  proceeds,  the 
court  restrained  him  and  com{>elled  him  to  convey  the  property  to  trus 
tees  for  the  joint  use  of  himself  and  his  wife,  together  with  other  proper 
limitalions.     Oreenkmd  v.  Brown,  1  Desau,  263. 

Where  a  wife  is  abandoned  by  her  husband  or  prevented  by  his  ill  treat* 
uent  from  cohabiting  with  him,  the  court  will  lay  hold  of  her  prpperty, 
which  may  be  wiibm  its  power,  for  the  purpose  of  providing  maintenanoa 
for  her.     Drnmond  v.  Magee,  4  John.  Ch.  Rep.  818. 


[113 
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18t9.        WiDt  in  Uvor  ci  BAtonl  ehildren  mn  to  reeetv*  »  lik«  eonttraction  m 
"j^"^"*     thote  in  iiiTor  of  other  penooiL 

Y,  As  a  general  mle,  a  dense  to  ehildren,  without  other  deseriptioD,  meaiM 

Hfjer.  legitimate  children ;  and  if  the  testator  hat  each  children,  parol  eri- 

denee  eannot  be  admitted  to  thoir  that  a  different  dam  of  perwwii  waa 
intended. 
It  ia  aliraji  proper  to  look  into  eirenmitanees  ddiois  the  will  to  aaear* 
tain  whether  there  are  anj  penons  answering  the  description  of  tha 
legatees  named  in  the  will. 
If  there  are  no  each  persons,  then  the  sitnation  of  the  testatoi^s  family 
ma  J  be  prored  to  enable  the  conrt  to  ascertain  the  perMMS  intended  bj 
the  testator  as  the  oljeets  of  his  bounty. 

DaeiodMr  lat  Ths  bill  in  this  cause  was  filed  hj  the  brother  and  heir 
at  law  of  John  Oardner  deceased,  against  the  snnriving 
executor  and  trostee  under  the  will  of  the  latter,  and  cor 
tain  persons  claiming  to  be  the  general  legatees  named  or 
described  in  the  will.  The  complainant  alleged  that  the 
will  was  obtained  by  fraud  from  the  testator,  at  a  time 
when  he  was  wholly  incompetent  to  make  a  will ;  and  he 
prayed  that  the  will  might  be  declared  void,  and  be  or- 
dered to  be  delivered  up  to  be  cancelled ;  that  the  trus- 
tees and  executor  might  be  directed  to  deliver  up  the 
possession  of  the  real  estate  to  the  complainant,  and  ac- 
count for  the  rents  and  profits  of  the  same,  and  for  the 
personal  estate  which  had  come  to  his  hands.  The  bill 
also  stated  divers  acts  of  mismanagement  of  the  funds  by 
the  executors  and  their  agent.  On  filing  the  bill  an  order 
was  obtained  to  show  cause  why  an  injunction  should  not 
issue  agreeable  to  the  prayer  of  the  bill,  and  to  restrain 

[•12]  the  surviving  executor  from  interfering  with  the  *estate^ 

-  or  from  paying  over  any  part  thereof  to  the  supposed 
legatees  under  thawill,  and  that  in  the  mean  time  a  tern* 
porary  injunction  issue. 

W.  P.  Woody  for  the  complainant 

W.  Kent  and  J?.  Bogardua^  for  defendant!. 
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Thb  Chakoellob.  The  answers  and  affidavits  on  the  1829. 
part  of  the  defendants  show  that  neither  the  solicitor,  nor  Gardner 
complainant  who  swore  to  the  truth  of  the  bill,  had  any  „  ^• 
foimdation  for  their  belief  as  to  the  incompetency  of  the 
testator,  or  the  fraud  in  obtaining  the  will.  The  injunc- 
tion cannot  be  sustained  on  that  ground ;  even  if  the  court 
had  the  power  to  set  aside  the  will  as  to  the  personal  es- 
tate after  it  had  been  proved  in  ample  form  before  the 
surrogate  and  after  the  complainant  who  contested  it 
there  had  for  a  period  of  ten  years  neglected  to  appeal 
from  that  decision.  But  a  new  ground  is  now  taken, 
which  is,  that  if  the  will  is  valid,  the  legacies  to  the  nat- 
ural children  of  the  testator  are  void  because  there  is  no 
sufficient  description  of  the  legatees  who  were  intended 
by  the  testator.  It  probably  would  be  a  sufficient  answer  to 
this  objection,  that  no  foundation  for  relief  on  that  ground 
is  laid  in  the  bill.  If  the  allegations  in  this  bill  are  true, 
there  never  was  any  valid  will ;  and  there  is  nothing  in 
the  bill  to  show  that  the  complainant  makes  any  claim, 
as  the  parfy  beneficially  interested  under  the  will,  in  con- 
sequence of  the  insufficient  description  of  the  legatees. 
The  whole  scope  of  the  bill  as  well  as  the  relief  prayed  is 
to  set  aside  the  will  as  absolutely  void,  in  consequence  of 
the  incompetency  of  the  testator  and  the  fraud  of  the  de- 
fendant But  as  the  question  as  to  the  right  of  the  nat- 
ural children  under  this  will  has  been  raised  and  fully 
argued,  it  may  be  proper  to  look  into  it  for  the  purpose 
of  saving  trouble  and  expense  to  the  parties  in  the  further 
proceedings  which  may  take  place. 

From  the  facts  disclosed  it  appears  that  the  testator  was 
never  married ;  but  had  for  a  long  time  lived  and  cohab- 
ited with  M.  Smith,  in  a  dwelling  house  owned  or  pro- 
vided by  him  and  furnished  at  his  expense ;  during  which 
time,  between  June,  1806,  and  March,  1815,  she  had  by 
him  five  children.    All  ♦these  children  were,  with  the  [*18] 

knowledge  and  consent  of  the  testator,  baptized  by  his 
name.     One  of  them  died  in  infancy,  and  the  other  four. 


18  CASES  m  CHANCERY. 

ia^«  a  Bon  and  tliree  danghtere,  were  by  him  placed  at  schooi 
Gttdner  And  acknowledged  as  his  children,  and  were  generally 
H^Ftr  J^P^ted  as  such  by  his  friends.  He  died  a  bachelor,  and 
these  children  by  M.  Smith  are  the  only  persons  he  ever 
acknowledged  or  recognized  as  his  children.  By  his  will 
he  gave  to  his  son  John  $10,000,  to  be  paid  to  him  when 
he  ^urived  at  the  age  of  24,  the  interest  in  the  mean 
time  to  be  applied  to  his  maintenance  and  education. 
He  also  gave  to  each  of  his  dangliters  $3,000,  payable  at 
the  age  of  21 ;  and  the  interest  in  the  mean  time  to  be  ap- 
plied to  their  education  and  support.  He  directed  his 
executors  and  tinistees,  to  pay  $65  to  M.  Smith,  quarter 
yearly  during  her  life,  if  she  remained  single  and  had  no 
more  children.  He  devised  and  bequeathed  all  the  resi- 
due of  his  real  and  personal  estate  to  his  executors  and 
trustees  and  the  survivor  of  them  in  fee,  in  trust  to  pay 
two-thirds  of  the  income  thereof  to  his  son  John,  and  one- 
third  to  his  daughters  during  their  lives,  with  remainder 
to  their  issue.  And  he  gave  cross  remainders  to  the  sur- 
vivors in  case  any  of  the  children  should  die  without 
issue.  He  also  appointed  the  executors  and  trustees,  or 
the  survivor  of  them,  guardians  of  his  children  during 
their  minority;  and  earnestly  requested  that  the  utmost 
care  should  be  taken  of  their  morals  and  education.  From 
the  facts  which  I  have  stated,  it  is  impossible  for  me  to 
doubt  that  the  son  and  three  daughters  of  M.  Smith,  the 
reputed  children  of  the  testator,  were  the  intended  objects 
of  his  bounty.  And  if  there  is  not  some  unbending  rule 
of  law  which  makes  it  the  duty  of  the  court  to  punish  the 
innocent  and  unoffending  offspring  for  Uie  sins  of  their 
parents,  I  do  not  see  how  these  legatees  can  be  deprived 
of  the  property  which  was  intended  to  be  given  them  by 
the  testator.  I  have  looked  into  the  several  cases  which 
were  referred  to  on  the  argument,  and  find  notliing  which 
places  wills  made  in  favor  of  natural  children  on  a  differ- 
ent  footing,  as  to  construction,  from  those  made  in  favor 
of  other  peraosn.     As  a  general  rule  a  devise  to  children- 
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wHSbont  any  other  description,  *meati8  legititaate  chil-  WM. 
drfen ;  and  if  the  testator  lias  such  childrtin,  parol  evidence ""  OardMr 
cannot  be  i-eeeived  to  shoW  that  a  different  class  of  per-  ^^' 
•ODB  was  intended.  Bat  in  this  case  as  in  all  others,  it  is  *^** 
proper  to  look  into  ciretunstances,  dehors  the  trill,  to  s^ 
Krhether  there  are  any  persons  answering  the  description 
<rf  the  legatees  in  the  legal  sense  of  the  term ;  and  if  it 
appears  there  are  no  such  persons,  it  is  then  allowable 
to  prove  the  situation  of  the  testator's  family,  to  enable 
the  court  to  ascertain  who  were  intended  by  the  testator 
as  the  objects  of  his  bounty.  Tlie  whole  law  on  this  sub- 
ject was  so  fully  examined  by  the  late  Sir  Thomas  Plu- 
mer,  in  B^achcrf^t  v.  Beackcroft^  (1  Mad,  R.  430,)  that 
it  would  be  a  waste  of  time  to  go  over  the  same  ground. 
The  bequest  in  that  case  was  "£5000  to  each  of  my  chil- 
dren ;  and  6000  sicca  rupees  to  the  mother  of  my  chil^ 
dren."  There  was  iio  other  description  of  the  legatees 
in  the  will  The  testator  died  a  bachelor,  leaving  five 
natural  children  by  an  East  Indian  woman.  It  Was 
proved,  dehors  the  will,  that  he  had  recognised  them  as 
his  children,  and  had  sent  three  of  them  to  England  for 
an  education.  In  thftt  case  the  legacies  were  decreed  to 
them. 

In  tlie  case  before  me  the  facts  are  much  stronger  to 
show  who  were  intended.  The  testator  could  not  have 
intended  legitimate  children  which  he  might  have  by  a 
future  marriage ;  for  one  of  the  objects  of  his  bounty  is 
described  as  his  son  John,  and  the  others  as  his  daughters. 
It  would  require  too  great  a  stretch  of  credulity  to  sup- 
pose the  testator  not  only  contemplated  a  marriage  and 
the  birth  of  isdue,  but  that  he  also  anticipated  he  should 
have  but  one  soti,  who  would  be  named  John,  and  that  all 
the  other  children  of  the  marriage  would  be  daughters; 
that  he  abould  die  before  tliey  arrived  of  age,  and  that 
they  would  all  need  testamentary  guardians.  To  give 
such  a  construction  to  this  will  would  indeed  be  reversing 
the  rule  that  the  court  should  endeavor  to  ascertain  and 
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1829.       cany  into  effect  the  intention  of  the  testator.    It  would 
Hallett     be  following  a  technical  principle  for  no  other  purpose  but 
HaUett     *^  defeat  the  manifest  intent  of  the  te8tator.[l] 
r*15]  *There  is  no  doubt  as  to  the  legal  and  equitable  rights 

of  the  children  of  Mr.  Smith  under  tliis  will.  The  rule  to 
show  cause  why  a  general  injunction  should  not  issue, 
must  bo  discharged  with  costs;  and  the  temporary  injunc- 
tion must  be  dissolved. 


Hatj.ktt  and  Davis  v.  Hallett  and  others,  exec- 
utors, &c. 

Where  land  is  deyised  subject  to  the  payment  of  legacies,  and  the  dernee 
dies  before  payment,  the  legatees  hare  a  specific  lien  upon  the  income  of 
the  land  after  his  death  as  well  as  upon  the  land  itself,  and  their  legacies 
must  be  paid  out  of  the  same  in  preference  to  the  creditors  and  legatees 
of  such  deyisee. 

If  the  estate  and  the  income  which  accrued  after  the  death  of  the  devisee 
should  prove  insuScient  for  the  payment  of  the  legacies  charged  thereon, 
the  balance,  to  the  extent  of  the  rents  and  profits  received  by  the  devisee 
in  his  life  time,  will  constitute  a  debt  against  the  residue  of  his  estate,  to 
be  paid  in  a  due  course  of  administration. 

Where  the  legatees  seek  a  sale  of  the  estate  to  satisfy  the  legacies  charged 
thereon,  tlie  devisee  or  his  heirs  cannot  require  them  to  litigate  a  clainr 
of  third  persons  which  if  valid  is  paramount  to  the  title  under  the  wili 
of  the  devisor. 

In  such  cases,  the  right  acquired  under  the  will,  whatever  it  may  be,  must 
be  sold  subject  to  all  paramount  claims  thereon. 

The  rule  that  all  persons  materially  interested  in  the  subject  matter  of  the 

[1]  See  SufirUon  v.  Le^are,  2  McCord's  Ch,  Rep.  440 ;  Myert  v.  Myers,  ib. 
256 ;  JenkiM  v.  Freyer,  4  Paige,  47 ;  MeLemare  v.  Blocker,  Harp.  £q. 
272;  Campbell  v.  Wtg^int,  1  Rice's  £q.  Rep.  10;  CoUman  v.  Holladay,  6 
Hunf  47 ;  Crow  v.  Crow,  1  Leigh,  74 ;  Armittead  v.  Dangerjield,  8  Mun£ 
20*,  Van  Hook  v.  Roger;  8  Murphy,  178;  Bame*  v.  Oreuzehack  1  Ed- 
wards, 41 ;  Swing' t  heirt  v.  ffandleg't  exra,,  4  Litt  849 ;  lMer9on  T.  Van 
Hmtrm,  7  Yerger,  606. 

See  Waterman's  Am.  Ch.  Dig.  VoL  2,  J%L  LioAor. 

f 
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litigaUon  ihoiild  be  made  parties  to  the  smt,  may  be  dispensed  with  when 
it  becomes  extremely  difficult  or  inconvenient. 

Bat  it  cannot  be  difpensed  with  where  the  rights  of  persons  not  before  the 
court  are  so  inseparably  connected  with  the  claims  of  the  parties  litigant 
that  no  decree  can  be  made  without  impairing  the  rights  of  the  former. 

Where  there  are  many  persons  having  claims  on  a  fund,  and  the  shares  of 
a  part  cannot  be  determined  until  the  rights  of  all  the  others  are  settled 
and  ascertained,  as  in  the  case  of  residuary  legatees,  or  creditors  of  an 
insolvent  estate,  all  must  be  made  parties;  or  they  must  have  an  oppor- 
tunity of  coming  in  and  substantiating  their  claims  before  any  distribu* 
tion  of  the  ftind  ean  be  made; 

In  inch  cases,  if  the  fund  is  in  court  or  under  Ijie  exclusive  control  of  the 
parties  actually  before  the  court,  it  will  be  sufficient  for  any  of  the  par- 
ties having  a  separate  claim  upon  the  fund,  to  file  a  bill  in  behalf  of  them- 
selves and  an  others  who  may  elect  to  come  in  under  the  decree. 

It  seems  that  one  residuary  legatee  may  file  a  bill  in  behalf  of  himself  and 
all  others  standing  in  the  same  situation,  and  that  it  is  not  necessary  to 
make  them  all  actual  parties  to  the  suit 

Where  a  bill  is  filed  by  a  creditor  for  the  payment  of  a  particular  legacy, 
if  the  defendant  admits  a  sufficiency  of  assets,  a  decree  for  the  payment 
*inay  be  made  without  any  general  account  of  the  estate  or  notice  to 
other  creditors  or  legatees. 

But  if  it  appears  by  the  answer  that  there  is  a  deficiency  of  assets,  the  de- 
cree must  be  for  a  general  account  and  distribution  of  the  fund  among 
sll  those  who  may  come  in  and  establish  their  claims  under  the  decree. 

If  the  complainants  do  not  proceed  with  due  diligence  under  a  general  de- 
cree for  an  account,  any  person  coming  in  under  the  decree  will  be  per- 
mitted to  prosecute  the  suit,  and  may  file  a  supplemental  bill  if  necessary. 

yrhere  separate  legacies  are  charged  upon  real  estate  in  the  hands  of  the 
heir  or  devisee,  each  legatee  has  a  lien  on  the  estate,  which  cannot  be  di- 
vested by  a  sale  under  a  decree  to  which  he  is  not  an  actual  party.  In 
sneh  casea  one  legatee  cannot  file  a  bill  in  behalf  of  himself  and  the 

'  others,  but  all  must  be  made  parties,  either  as  complainants  or  defendants. 

If  the  names  of  any  of  the  legatees  cannot  be  ascertained,  or  for  any  other 
reason  it  is  impossible  to  bring  all  the  legatees  before  the  court,  a  decree 
may  be  made  for  the  sale  of  the  estate  subject  to  the  claims  of  such  lega- 
tees; but  to  dispense  with  them  as  parties,  a  foundation  therefor  must  be 
kid  in  the  eomplainant's  bilL 


1820. 
Hallett 
Hall'ett 


[*16] 


"Naomi  Ddnbab,  by  her  will,  devised  her  real  and  per- December  isi 
8onal  estate  to  her  son  Abraham  S.  Hallett,  charged 
with  the  payment  of  the  legacies  given  in  the  will ;  and 
she  appointed  him,  together  with  her  son  Richard  S.  Hal- 
lett, her  executors.    Among  other  legacies,  she  gave  to 

7oL.  n.  2 
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^g^'  her  grandcliildren  Thomas  C.  Hallett  and  Hannah  Hat 
HaHett  lett  $1300  each,  with  interest  from  the  deatli  of  the  testa- 
HaBett  ^^^  »  payable  when  they  became  of  age.  The  complain- 
ant Thomas  0.  Hallett  became  of  age  in  1816,  and  his 
sister  Hannah  in  1818.  Hannah  Hallett  died  after  she 
became  of  age,  and  tlie  complainant  Edna  Davis  was  ap- 
pointed her  administratrix.  Abraham  S.  Hallett  proved 
the  will  and  took  possession  of  the  property  in  1816,  and 
continued  in  possession  until  his  death  in  1826.  The 
other  executor  renounced  the  execution  of  the  will.  Part 
of  the  legacies  charged  on  the  real  and  personal  estate  of 
!N*aomi  Dunbar  have  been  paid,  but  a  considerable  portion 
thereof,  including  the  whole  amount  due  to  Thomas  C.  Hal- 
lett and  his  sister,  remains  unpaid.  A  part  of  this  prop- 
erty of  the  testatrix  was  a  house  and  lot  in  "Water  street 
in  New-York,  which  was  worth  about  $800  per  annum. 
Abraham  S.  Hallett  by  his  will  directed  his  executors,  or 
such  of  them  as  should  assume  the  executorship,  to  sell 
his  real  and  personal  estate  and  pay  his  debts,  and  then 
to  divide  the  residue  among  his  relations,  in  the  manner 
[*17]  therein  stated ;  and  he  *gave  the  one  sixtieth  part  of  his 

estate  to  the  complainant  Thomas  C.  Hallett,  and  appoint- 
ed the  defendants  and  J.  R.  Willis  his  executors.  Willis 
renounced,  but  the  defendants  proved  the  will  and  took  pos- 
session of  the  estate;  and  have  since  that  time  received  the 
rents  of  the  real  estate  devised  to  their  testator  by  Mrs. 
Dunbar. 

The  complainants  filed  their  bill  in  this  cause,  in  behalf 
of  themselves,  and  all  others  of  the  legatees  of  Mrs.  Dun- 
bar who  should  come  in  and  contribute  to  the  expenses  of 
the  suit,  against  the  defendants  as  executors  of  Abraham 
S.  Hallett,  for  the  purpose  of  compelling  a  satisfaction  of 
the  legacies,  given  by  the  will  of  Mrs.  Dunbar,  out  of  the 
estate  in  their  hands.  The  principal  facts  in  the  case  were 
admitted  by  the  defendants ;  bat  they  alleged  that  there 
was  a  dormant  claim  against  the  house  and  lot  in  Water 
•treet  which  might  affect  the  title  of  Mrs.  Dunbar,  in  con* 


CASES  m  CHANCERY.  17 

seqaenee  of  which  they  could  Aot  sell  it  and  make  a  good       I829 
Ulle  to  the  purchaser ;  that  ike  debts  of  Abraham  S.  Hal-      H*Uett 
lett  CTceeded  the  amount  of  his  personal  estate ;  that  a  part     jjJi'^ 
of  the  rents  of  the  real  estate  had  been  applied  to  the  pay- 
ment ^f  the  legacies  given  by  the  will  of  Mrs.  Dunbar,  and 
other  parts  thereof  had  been  applied  in  the  administration 
of  Uie  estate  of  Abraham  S.  Hallett  generally ;  and  that 
no  separate  account  thereof  had  been  kept    The  cause 
was  heard  on  bill  and  answer ;  and  the  question  whether 
the  necessary  parties  were  before  the  court  was  then  for 
the  filet  time  raised. 

P.  £ugffie9j  for  the  complainants,  cited  Da/ooue  y.  Foflikr 
nifif,  (4  John.  Ch.  E.  199  j)  JBroum  v.  Sickeis,  (3  id.  553.) 

IF.  SlasBoitj  for  the  defendants,  cited  UTewman  y.  Join- 
$ony  (1  Vernon,  45.) 

The  Ohakgsllob.  There  can  be  no  doubt  as  to  the  rights 
of  the  complainants  in  this  cause ;  and  the  only  question 
is,  whether  the  proper  parties  are  before  the  court  to  en- 
able me  to  make  a  decree  which  will  secure  those  rights, 
llie  property  haying  been  deyised  by  Mrs.  Dunbar,  spe- 
cially charged  with  the  payment  of  all  the  legacies,  the 
l^afees  are  entitled  to  haye  the  proceeds  of  the  real  estate, 
and  the  *rents  and  profits  th^eof  since  the  death  of  Abra-  V^^*] 

bam  S.  Hallett,  applied  for  that  purpose,  in  preference  to 
the  general  debts  and  the  legacies  which  the  executors  of  the   * 
Utter  are  by  his  will  directed  to  pay  out  of  the  proceeds 
(^his  e8tate.[l]    The  legacies  giyen  by  the  first  will  con- 
stitute a  specific  lien  on  that  fund.    The  rents  and  profits 

[1]  Ab  to  the  payment  of  legacies  generally,  see  Marth  y.  Hague,  1  Ed- 
wards, 1*75;  MUler  v.  PkiUipt,  5  Paige,  578;  Johruonr.  Mitchell,  1  Ran- 
d(ilph,M»;  WiUiam$anr,  Tft//t<tm«<m,  4  Paige,  278 ;  Pattony,  Willianu, 
8  Uwni  S9;  Lupton  r,  Lupton,  2  John.  Oi.  Rep.  428  ;  8  Deeau.  871 ;  Ovh 
em§  ▼.  ^Tmmim,  esn.,  1  Hmrpby,  192 ;  Dounman  v.  Jtuat,  6  Randolph,  687 ; 
BaUeU  r.  HaUett^  2  Paige,  15 ;  MeLaehlan  v.  MeLachlan,  9  Paige.  584; 
Powell  ▼.  Murray,  10  Paige,  256 ;  Dodge  t.  Manning,  11  Paige,  884.  And 
lee  Wataniuui^s  Am.  Ch.  Dig.  lU,  Ligaot. 


T. 

HaUett 


18  CASES  IN  CHANCEKT. 

182ft.  received  by  Abraham  S.  Hallett  in  his  life  time,  and  dls- 
HiOlett  posed  of  by  him,  can  no  longer  be  traced  and  identified. 
K  the  real  estate  and  the  income  thereof  since  his  death 
are  not  sufficient  to  pay  the  whole  amount  of  these  lega- 
cies, the  residue  will  constitute  a  debt  against  his  other 
estate  to  be  paid  in  a  due  course  of  administration. 

The  paii;ies  claiming  under  the  will  of  Mrs.  Dunbar 
cannot  call  upon  the  heirs  of  Brewerton  to  litigate  with 
them  their  title  to  the  estate  under  a  claim  paramount  to 
hers.  If  the  complainants  had  made  them  parties  for  that 
purpose,  they  probably  would  have  demurred  to  the  bilL 
The  cases  of  Pdham  v.  Ghregory^  (1  Eden's  Kep.  522,) 
and  Devonsher  v.  Newenham^  (2  Sch.  &  Lef.  199,)  show 
that  such  a  bill  could  not  be  sustained.  The  property 
must  be  sold  subject  to  their  rights,  whatever  they  may  be. 

Who  are  necessary  parties  to  a  suit  ?  is  frequently  a 
question  of  difficulty ;  and  it  is  impossible  to  reconcile  all 
the  various  decisions  on  this  subject,  either  with  estab- 
lished principles  or  with  each  other.  But  there  are  cer- 
tain general  rules  which  must  serve  as  a  guide  to  the 
court  on  a  subject  that  in  some  measure  depends  upon  the 
exercise  of  a  sound  discretion.  It  is  a  general  rule  in 
equity  that  all  persons  materially  interested  in  the  subject 
matter  of  tlie  suit,  either  as  complainants  or  defendants, 
ought  to  be  made  parties,  in  order  that  a  complete  decree 
•  may  be  made  which  will  bind  the  rights  of  all,  and  pre- 

*  vent  a  useless  multiplication  of  suits.  But  to  this  rule 
there  are  many  exceptions.  It  is  a  rule  adopted  for  the 
convenient  administration  of  justice,  and  is  dispensed  with 
when  it  becomes  extremely  difficult  or  inconvenient 
(  WendcU  v.  Van  JSensselaery  1  John  Oh.  R.  349.)  It  is 
on  the  principle  of  this  exception  that  the  circuit  courts 
of  the  United  States,  which  are  courts  of  limited  jurisdic- 
tion with  respect  to  parties,  are  enabled  to-  exercise  equity 
jurisdiction  in  many  cases  where  a  strict  adherence  to  the 
[*19]  rule  would  *compel  the  complainants  to  resort  to  the  state 

courts.    {Elmendorf  v.  Taylor j  and  others^  10  Wheaton'a 
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Rep.  152.    Harding  v.  Handy,  11  Wheat.  E.  103.)    But       I82g» 
this  exception  does  not  extend  to  those  cases  where  the      Halleti 
rights  of  pei-sons  not  before  the  court  are  so  inseparably     HaUett 
connected  with  the  claims  of  tlie  parties  litigant,  that  no 
decree  can  bo  made  without  materiallj  aflfocting  the  rights 
of  the  former.     {MaUow  v.  Hinde,  12  Wheat.  Rep.  193. 
Ward  V.  Arredondo  and  others,  1  Pain's  Rep.  410.     1 
Hopkins'  Rep.  213,  S.  C.)    If  there  are  many  parties 
standing  in  the  same  situation,  as  to  their  rights  or  claims 
upon  a  particular  fund,  and  where  the  shares  of  a  part 
cannot  be  determined  until  the  rights  of  all  the  others  are 
settled  or  ascertained,  as  in  the  case  of  creditors  of  an  in« 
solvent  estate  or  residuary  legatees,  all  the  parties  inter- 
ested in  the  fund  must  in  general  be  brought  before  the 
court,  so  that  there  may  be  but  one  account,  and  one  de- 
cree settling  the  rights  of  all.     And  if  it  appears  on  the 
fiice  of  the  complainant's  bill  that  an  account  of  the  whole 
fund  must  be  taken,  and  that  th6re  are  other  parties  inter- 
ested in  the  distribution  thereof,  to  whom  the  defendants 
would  be  bound  to  render  a  similar  account,  the  latter 
may  object  that  all  who  have  a  common  interest  with  the 
complainants  are  not  before  the  court.     In  these  cases,  to 
remedy  the  practical  inconvenience  of  making  a  great 
number  of  parties  to  the  suit,  and  compelling  those  to  liti- 
gate who  might  otherwise  make  no  claim  upon  the  de- 
fendants, or  the  fund  in  their  hands,  a  method  has  been 
devised  of  permitting  the  complainants  to  prosecute  in 
behalf  of  themselves,  and  all  others  standing  in  the  same 
situation  who  may  afterwards  elect  to  come  in  and  claim 
as  parties  to  the  suit,  and  bear  their  proportion  of  the 
expenses  of  the  litigation.    If  such  parties  neglect  to  come 
in  under  tlie  decree,  after  a  reasonable  notice  to  them  for 
that  purpose,  the  fund  will  be  distributed  without  refer- 
ence to  any  unliquidated  or  unsettled  claims  which  they 
miglit  have  had  upon  the  same.     But  if  the  rights  of  such 
absent  parties  are  known  and  ascertained  by  the  proceed- 
ings in  the  suit,  provision  will  be  made  for  them  in  the 
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^^^^-       decree.    (Anonymous,  9  Price's  Rep.  210.)    In  either  case 

Hallett     the  court  will  protect  the  defendants  against  any  further 
HtSetL     *litigation  in  respect  to  the  fund.    {FarreU  v.  Smithy  2 
Bull  &  Beat  337.) 

In  Brown  v.  RickeU^  (3  John.  Ch.  Rep.  553,)  Chan- 
cellor Kent  seems  to  suppose  the  case  of  residuary  lega- 
tees an  exception  to  the  general  rule  that  one  claimant  of 
the  fund  may  file  a  bill  in  behalf  of  himself  and  all  others 
having  a  common  interest ;  but  every  reason  which  could 
possibly  be  urged  against  permitting  one  residuary  legatee 
to  sue  for  himself  and  all  the  others,  without  making  them 
actual  parties,  was  equally  applicable  to  the  case  tlien 
before  him  for  adjudication.    The  case  of  Parsons  v. 
NeviUe^  (3  Brown's  Ch.  Rep.  365,)  referred  to  by  him  as 
establishing  that  principle,  was  not  a  case  of  legatees,  but 
of  devifieea;  and  the  particular  nature  or  object  of  the 
suit  is  not  stated.    The  dictum  of  Lord  Eldon,  in  Cock- 
bum  V.  Thompson^  (16  Ves.  327,)  probably  refers  to  this 
case ;  as  I  can  find  no  decision  of  Lord  Tliurlow  in  which 
tlie  principle  is  applied  to  the  case  of  a  suit  brought  by  a 
residuary  legatee  of  the  personal  estate,  or  by  one  who  is 
entitled  to  a  distributive  sliare  tliereof  as  the  next  of  kin. 
The  correctness  of  tlie  opinion  of  Chancellor  Kent  on  this 
particular  point  is  questioned  by  my  immediate  predeces- 
sor, in  the  case  oi  Kettle  cfe  wife  v.  Crary^  (1  Paige's  Rep. 
418,  note.)    And  in  a  case  before  Sir  John  Leach,  in 
1822,  where  the  cestuis  que  trust  were  numerous,  he  per- 
mitted a  part  to  file  a  bill,  in  behalf  of  themselves  and  the 
others,  against  the  trustees.     {Manning  v.  Thesiger^  1 
Sim.  &  Stu.  106.)    In  the  case  of  Davoue  v.  Fanning,  (4 
John.  Ch.  R.  199,)  the  complainant  made  a  claim  upon 
the  real  estate ;  and  the  suit  was  not  instituted  on  behalf 
of  himself  and  the  other  residuary  legatees.     I  can  see  no 
reason  for  excepting  residuary  legatees  from  the  applica- 
tion of  the  rule,  and  can  find  n^  case  in  which  tlie  ques- 
tion has  arisen  and  where  it  has  been  directly  decided 
that  a  part  may  not  sue  in  behalf  of  themselves  and  th« 
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o&ess.    The  anonymous  case  before  cited  (9  Price,  210)       iB2a 
ihows  that  their  rights  will  be  protected  under  the  decree      HaUetT" 
whether  they  come  in  «r  not ;  and  from  the  case  of  Far-     hJJ^i^ 
rM  V.  Smithy  (2  Ball  &  Beat  347,)  it  appears  the  execu- 
tors will  be  protected,  under  the  usual  decree  for  an  ac- 
coont  and  distribution  of  the  fund,  if  by  any  accident  the 
*axistenee  of  a  person  having  such  a  right  was  not  known  [*21] 

antil  after  the  fund  had  been  fully  administered.  I  see 
no  objection  to  the  distribution  of  the  fund  on  a  bill  thus 
framed,  which  is  not  equally  applicable  to  a  similar  dis- 
tribution nnder  a  decree  upon  a  bill  filed  in  behalf  of  a 
creditor  or  ordinary  legatee;  in  wliich  cases  it  is  well 
settled  that  die  residuary  legatees  or  next  of  kin  need  not 
be  made  parties  to  the  suit  I  apprehend  the  reason  why 
one  creditor,  or  one  legatee  who  has  a  specific  claim 
against  the  estate,  may  sue  in  his  own  name  only,  and  yet 
that  a  decree  may  be  made  on  such  bill  for  a  general  dis* 
tribution  of  the  fund,  to  be  this :  It  does  not  appear  upon 
the  bill  that  there  are  not  sufficient  assets  to  pay  all  the 
creditors  or  legatees;  and  therefore  no  general  account 
and  distribution  of  the  fund  may  be  necessaiy.  I  under- 
stand the  rule  in  that  case  to  be,  if  the  executor  admits  a 
snfficiency  of  assets,  tliere  is  to  be  a  decree  for  tlie  pay- 
ment of  the  particular  debt  or  legacy,  without  any  general 
decree  for  an  account  Hence  the  ordinary  prayer  in  the 
bill  that  tlie  de&ndant  may  admit  assets,  or  set  out  an  ac- 
count in  his  answer;  and  if  he  admits  assets  he  is  not 
obliged  to  set  out  the  account  (Per  Sir  Thomas  Plumer, 
7.  C,  Cooper's  Bep.  215.)  But  if  by  the  answer  of  the 
defendant  it  appears  there  will  be  a  deficiency  of  assets  so 
that  all  the  creditors  cannot  be  paid  in  full,  or  that  there 
must  be  an  abatement  of  the  complainant's  legacy,  the 
court  will  make  a  decree  for  the  general  administration 
of  the  estate,  and  a  distribution  of  the  same  among  the 
several  parties  entitled  thereto,  agreeable  to  equity.  If 
seyeral  salts  are  depending  in  favor  of  different  creditors 
or  legatees,  the  court  will  order  the  proceedings  in  all  the 
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^^'       nrita  bat  one  to  be  stared,  and  will  reqxzire  the  sereni 
lUlUu     parties  to  come  in  nnder  the  decree  in  gndi  sait,  so  that 
fiji^i      on]j  one  accoant  of  the  estate  mar  be  neceasarj.    (Bom 
r.  Crary,  1  Paige's  Rep.  416.     Gcaie  r.  Ftyerj  2  Cox's 
Cas.  201.)    Bat  to  prevent  collosion  between  the  com- 
plainant and  the  ezecntor,  if  the  defendant  has  not  set  ont 
an  accoant  of  the  estate  in  his  answer,  he  will  not  be  pep- 
mitted  to  restrain  other  creditors  or  l^atees  from  pro* 
ceeding  in  their  snits,  antil  he  has  made  an  affidavit  as  to 
the  amoant  of  the  fond  in  his  handa;  which  fond  he  maj 
[•22]  be  required  to  pay  into  court    {Paxion  v.  *I>oughu$j  8 

Ves.  518.)  And  if  there  is  anj  onnecessarr  delay  in  the 
prosecntion  of  the  decree,  any  person  coming  in  to  claim 
under  it  may  apply  for  leave  to  prosecute  the  same,  and 
may  file  a  supplemental  bill  if  necessary.  (Dixon  v. 
WyaU,  4  Mad.  Rep.  392.  Edmunds  v.  AcUandy  5  Mad. 
Rep.  31.)  In  all  these  cases  the  proceedings  are  in  rem. 
And  the  parties  who  have  the  exclusive  control  of  the 
fund  being  before  the  court,  the  chancellor  takes  the  ad- 
ministration thereof  into  his  own  hands,  and  directs  due 
notice  to  be  given  to  all  parties  interested  to  come  in  and 
exhibit  tbeir  claims  and  settle  their  priorities.  The  court 
having  directed  the  distribution  of  the  fund  and  thus  de- 
prived the  executor  or  trustee  of  all  control  over  the  same, 
it  will  not  permit  those  who  have  neglected  to  come  in 
under  the  decree  to  proceed  in  a  suit  against  the  executor 
or  party  from  whose  hands  the  fund  has  thus  been  taken 
for  distribution.  But  as  a  decree  can  only  bind  and  be 
made  effectual  against  property  which  is  under  the  exclu- 
sive control  of  those  actually  before  the  court,  a  suit  can- 
not be  brought  by  one  legatee  in  behalf  of  himself  and  all 
otliers  whose  legacies  are  charged  on  the  real  estate,  for  a 
sale  thereof.  The  lien  of  the  other  legatees  on  the  land 
would  not  be  divested  by  such  a  proceeding,  unless  they 
came  in  and  made  themselves  parties  to  the  suit;  and 
therefore  no  good  title  could  be  made  to  a  purchaser  under 
the  decree.    Tlius  in  Morse  v.  SadlcTy  (1  Cox's  Cas.  362,) 
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where  the  estate  was  devised  to  the  defendant,  charged  1829. 
wiih  the  payment  of  a  number  of  legacies  to  different  in-  Haiiett 
dividuals,  and  one  of  the  legatees  filed  a  bill  in  behalf  of  g^J^ 
himself  and  the  others  for  the  purpose  of  charging  the 
estate  in  the  hands  of  the  devisee,  Lord  Kenyon  decided 
that  all  the  legatees  mnst  be  actual  parties  to  the  suit; 
and  directed  the  cause  to  stand  over  for  that  purpose. 
This  case  seems  to  be  directly  in  collision  with  that  of 
Brown  v.  Hickeis  before  referred  to ;  where  Chancellor 
Kent  permitted  one  legatee  whose  legacy  was  charged  on 
the  real  estate  to  sue  in  behalf  of  himself  and  the  other 
legatees.  But  on  examination  it  will  be  seen  that  a  sale 
undeMhe  decree  in  the  latter  case  gave  a  perfect  title  to 
the  purchaser,  discharged  of  the  liens  of  the  other  lega- 
tees ;  and  leaving  them  to  come  in  and  take  their  share 
of  the  fund  under  the  decree  or  obtain  ^nothing ;  whereas  [*23j 

a  decree  in  the  first  case  would  only  have  authorized  a 
sale  of  the  interest  of  the  devisee,  discharged  of  the  lien 
of  the  complainants'  legacy ;  and  the  purchaser  must  have 
taken  it  subject  to  the  lien  of  the  other  legatees,  whose 
interest  could  not  be  affected  by  the  decree.  In  Brown 
V.  Rickets^  the  estate  was  devised  to  the  executors,  in  trust 
to  sell  and  pay  the  legacies.  Tliey  had  a  perfect  right  to 
sell  for  that  purpose,  and  their  vendee  would  acquire  a 
valid  title  under  the  will  of  the  testatrix  discharged  of  all 
liens.  The  decree  in  that  case  directed  the  executors  to 
execute  the  timst,  by  selling  the  estate;  and  tlie  court 
thus  obtained  the  absolute  control  of  the  whole  fund,  to 
be  distributed  under  its  direction  agreeably  to  equity. 

On  examination  of  the  case  now  before  inc,  one  part  of 
it  appears  to  come  within  the  principle  of  the  decision  in 
Morse  v.  Sadler  and  another  part  within  that  of  Brown 
V.  Rickets.  Tlie  estate  was  devised  to  Abraham  S.  Hai- 
iett in  fee,  charged  with  the  payment  of  divera  legacies. 
Ho  could  not  sell  the  property  so  as  to  give  a  good  title 
to  the  purchaser ;  but  his  vendee  would  have  been  bound 
to  see  that  the  legacies  were  actually  discharged  out 
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iMtfK of  the  purchase  money.     {Horn  v.  Z&m,  2  Sim.  &  Stu. 

BWlett  R.  418.)  If  the  devisee  was  alive  and  now  before  the 
^a^•tt  oourt^  it  wonld  still  be  necessary  to  make  all  those  lega- 
tees actual  parties  to  the  suit,  to  enable  me  to  make  a 
TaHd  decree  binding  tlieir  rights.  If  there  was  any  sub- 
stantial reason  why  they  could  not  be  made  parties,  tlie 
court,  to  prevent  a  failure  of  justice,  might  make  a  decree 
for  a  sale  of  the  property  subject  to  their  lien.  But  that 
cannot  be  done  unless  a  sufficient  foundation  for  such  a 
decree  is  contained  in  the  bill ;  as  it  would  subject  tlie 
estate  to  the  expense  of  other  suits  and  the  executors  to  a 
double  account  Whether  it  will  be  absolutely  necessary 
to  make  all  the  heirs  at  law  as  well  as  the  legates  of 
Abraham  S.  Hallett  parties  defendants,  must  in  a  great 
measure  depend  upon  the  powers  given  to  the  executors 
under  his  will ;  whether  they  take  the  legal  estate  by  im- 
plication or  have  a  mere  authority  to  sell  ?  ,  And  if  they 
have  the  power  to  convey  the  legal  estate  so  as  to  give  a 
good  title  to  the  purchaser;  whether  the  complainants 
[*24J  and  the  otlier  legatees  of  Mrs.  Dunbar  are  willing  *to  en- 

trust the  sale  of  the  property  and  the  distribution  of  the 
funds  to  them  ?  These  are  questions  not  properly  before 
me  at  tliis  time,  as  the  rights  of  the  several  parties  and 
the  powei*s  and  duties  of  the  executors  under  tlie  lost  will 
are  not  set  forth  in  the  pleadings.  There  is  very  little 
doubt  of  the  right  of  the  complainants  to  make  all  these 
pereons  parties,  whetlier  it  is  absolutely  necessary  or  not. 
If  the  estate  is  exhausted  by  an  unreasonable  refusal  of 
the  executors  of  Hallett  to  sell  tlie  property  and  pay  these 
legacies,  which  are  clearly  the  debts  of  their  testator  and 
chargeable  thereon,  they  may  be  personally  charged  with 
the  costs  which  the  legatees  have  been  compelled  to  make. 
The  cause  must  stand  over ;  with  liberty  to  the  com- 
plainants to  amend  their  bill  by  making  all  proper  per- 
aons  parties  thereto  either  as  complainants,  defendants  c»r 
otherwise,  as  they  shall  be  advised.  They  are  also  to  be 
•t  liberty  to  set  forth  such  other  facts  relative  to  the  rights 
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of  any  of  the  parties,  or  the  powers  and  duties  of  the  ex-       l8Ba 
ecators  under  the  last  will,  or  in  relation  to  any  other     D^nliAni 
matter,  as  they  may  be  advised  to  insert  in  their  bill  by     winiaj. 
way  of  amendment    And  the  defendants  are  at  liberty 
to  put  in  a  further  answer  to  such  amendments ;  and  the 
question  of  costs  on  such  amendments  is  for  the  present 
reserved. 


DUNBAM  V.   WlNANS   and  DUKHAJC 

When  one  of  two  defendftnts  was  ezftmined  as  a  witneas  for  the  eomplain- 
anty  eabject  to  all  just  exceptions,  and  his  testimony  upon  the  hearing 
was  r^ected  upon  the  groand  of  interest,  and  a  final  decree  has  been 
made  in  the  cause,  a  re-hearing  will  not  he  gp*anted  to  enable  the  oom- 
plainant  to  release  the  interest  of  the  witness  and  to  re-examine  him. 

After  a  decree  in  the  caose,  it  requires  a  very  special  case  to  justify  the 
court  in  opening  the  proofs,  even  to  establish  a  new  fact  which  a  party 
has  neglected  through  inadvertance  to  prove. 

A.  new  trial  or  re-hearing  is  never  granted  to  enable  a  party  to  obtaia 
cumulative  testimony,  or  for  the  purpose  of  contradictinf^  witnesses  ex- 
amined by  the  adverse  party. 

This  cause  was  neard  on  pleadings  and  proofs  as  against  January  7th. 
the  defendant  Winans,  and  a  iiual  decree  in  his  favor  was 
made  therein  in  May,  1829.    D.  K  Dunham,  one  of  the 
*defendants,'had  been  examined  as  a  witness  for  the  comr  [25*] 

plainaut,  against  his  co-defendant,  subject  to  all  just  ex- 
ceptions. His  testimony  was  objected  to  at  the  hearing 
upon  the  ground  of  interest,  ajid  was  finally  rejected  by 
the  chancellor  upon  that  ground. 

B.  Sedgwickj  in  behalf  of  the  complainant,  now  pre- 
sented a  petition  for  a  re-hearing,  for  the  purpose  of  en- 
abling her  to  release  the  defendant  D.  B.  Dunham,  and 
to  re-examine  him  as  a  witness.[l] 

[1]  A  plaintiff  on  the  record,  or  in  interest,  when  called  to  testify  under 
tb4  uriry  aoi  of  1S37,  to  prove  the  usury,  cannot  be  ccmpelled  to  answer 


T. 
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^MO-  S.  A.  Foot,  for  the  defendant  Winans. 

Dimluuii 

The  Chancellor.     This  application  is  novel  in  Iti 

character  and  dangerous  in  principle.    The  objection  to 

aoy  question  which  might  form  a  link  in  the  chain  of  testimony  tending 
to  bring  him  within  the  prohibition  as  to  discounting  of  notes  by  bank 
officers,  and  showing  him  guilty  of  an  unlawful  act     Henry  t.  Salirut 
Bank,  1  Com.  83.     A  party  to  the  record,  though  merely  a  nominal  party, 
is  not  allowed  to  testify  on  the  trial  of  the  cause,  though  he  be  willing,  if 
objected  to  by  the  party  in  interest     Benjamin  v.  Coventry,  19  Wen.  853. 
From  the  necessity  and  hardjthip  of  the  case,  courts  have  allowed  parties 
to  be  a  competent  witness  to  prove  the  loss  or  destruction  of  papers  pre- 
liminary to  the  introduction  of  secondary  evidence.     Blade  t.  Noland,  12 
Wen.  173.     It  is  in  general  true,  in  actions  of  tort,  that  when  the  plaintiff 
has  closed  his  case,  if  no  evidence  has  been  produced  against  any  particu- 
lar defendant,  he  may  be  discharged  by  a  verdict  in  his  favor,  and  then  ho 
may  be  a  witness  for  his  co-defendants.     Bate*  v.  Conkling,  10  Wen.  389. 
Sehermerhom  v.  Schernierhom,  1  Wen.  119.     Moore  v.  Eldred,  8.  Hill, 
104,  n.  a.  '  Otherwise  in  actions  ex  contractu  and  in  actions  of  tort,  when 
there  is  a  joint  plea  of  justification.     lb.     MilU  v.  Lee,  4  Hill,  549.     Al- 
though Ch.  J.  Gibbs  (1  Holt,  275)  said,  that  this  was  not  a  matter  of 
right  which  a  party  can  claim ;  yet,  our  supreme  court  thought  otherwise, 
and  reversed  the  judgment  below,  for  an  error  on  that  point      Van  Diuen 
T.  Van  Slyek,  15  J.  R.  223.     See  Moore  v.  Eldred,  3.  Hill,  104.     One  oi 
several  makers  of  a  promissory  note,  discharged  as  an  insolvent  debtor, 
his  discharge  unimpeached,  and  himself  released  from  all  liability  by  the 
joint  makers  of  the  note,  has  no  interest  in  a  suit  commenced  on  such 
note ;  yet  being  a  party  to  the  record,  is  incompetent  as  a  witness,  although 
the  jury  pass  upon  his  liability,  and  find  a  verdict  in  his  favor.     Seher- 
merhom V.  Sehermerhom,  1  Wen.  1 1 9.    Likewise,  where  there  is  a  separate 
verdict  in  favor  of  one  of  several  defendants  grounded  on  his  discliarge  as 
a  bankrupt    MilU  v.  Lee,  4  Hill,  549.    But,  when  the  maker  and  endorser 
of  a  promissory  note  were  sued  under  the  statute,  the  maker  was  admitted 
to  prove  the  note  usurious,  not  fur  his  own  benefit,  but  for  that  of  the 
other  defendant     Bloodgood  v.  Faxon,  24  Wen.  885.     A  party  to  the 
record  cannot  be  sworn  as  a  witness,  if  objected  to.     Chenango  Supervisor* 
T.  Birdaall,  4  Wen.  453.     In  an  assumpsit  against  two  defendants,  where 
one  of  them  is  misnamed  in  the  capias,  which  is  returned  as  to  him  non 
est  inventus,  and  the  suit  is  proceeded  in  against  the  other  defendant,  whc 
pleads  to  issue,  the  defendant  as  to  whom  the  misnomer  has  happened,  al- 
though nominally  not  a  party  to  the  suit,  is  not  a  competent  witness  for 
his  co-defendant      Vanlwrder  v.  Striker,  9  Wen.  286.     One  of  several  de- 
fendants in  whose  favor  a  verdict  is  found  in  a  justice's  court,  is  not  com- 
petent to  testify  as  a  witness  for  the  other  defendrints,  on  an  appeal  b| 
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the  witness  on  the  ground  of  interest  was  distinctly  raised       issg 

and  ai^ned  bj  counsel  at  the  hearing,  and  the  decree  was  DnnluuD 

not  made  until  neai'lj  two  months  afterwards-     Five  ^  Jj^^^ 
months  after  the  final  decree,  the  complainant  for  the  first 

ihm  to  the  common  pleas.     £ate9  ▼.  ConJclin,  10  Wen.  889.     If  one  of 
the  parties,  at  the  request  of  the  other,  is  sworn  and  examined  as  a  wit 
MM,  the  latter  cannot,  afterward,  object  to  it     Miller  y.  Starlt,  13  J.  R. 
ill.     In  trespass  against  one,  other  trespassers  on   the  locus  in  quo, 
or  in  other  places  the  title  to  which  depends  on  the  same  question  as 
thst  to  the  locus  in  quo,  may  be  witnesses  for  the  defendant,  for  the 
Ttrdiet  wiU  not  be  eyidence  for  or  against  them.     Oould  v.  JamM,  6 
Cow.  S69.     In  trespass  quare  clausum  fregit,  against  three  joint  tres- 
paasers,  two  are  taken  and  the  other  returned  not  found ;  the  one  who 
had  not  been  arrested  is  a  competent  witness  for  the  other  two.    Stock' 
ktm  T.  Jone9, 10  J.  R.  21.    A  party  charged  as  combining  with  others, 
ia  a  frand  against  which  relief  is  sought,  and  who,  tlierefore,  is  made  a  de- 
fimdant,  but  against  whom  no  particular  relief  is  prayed,  may,  though 
liable  for  costs,  be  a  witness  for  his  co-defendant     M' Donald  t.  NeiUon, 
1  Cow.  1S9.    He  comes  within  the  exception  to  the  general  rule  excluding 
a  witness  on  aoceunt  of  interest,  viz. :  that  where  the  interest  is  contingent 
or  uncertain,  the  witness  is  nevertheless  competent,  and  the  objection  shall 
be  confined  to  his  credibility.    lb.     Whether  a  decree  can  pass  against 
them  for  costa  only,  seems  to  be  questionable ;  but  admitting  that  it  may, 
it  b  sttU  but  a  contingent  liability.     A  certain  liability  for  costs  is  un* 
doubtedly  an  interest  which  wiU  render  a  witness  incompetent     lb.    A 
case  in  Johnson  is  also  an  authority  as  to  the  competency  of  the  witness 
is  the  above  case.    Bebee  t.  Bank  of  New  York,  1  J.  R.  566.    The  objec- 
tion to  a  party  in  the  suit  being  sworn,  is  not  placed  on  the  ground  of 
interest ;  it  arises  from  considerations  of  policy.    A  party  to  the  record 
eannot  be  sworn  as  a  witness,  if  objected  to.    Superviiort  of  Chenango  y. 
Birdtall,  4  Wen.  468.     Ch.  J.  Thompson  says,  the  want  of  evidence  against 
a  party  to  entitle  him  to  be  a  witness,  should  be  so  glaring  and  obvious, 
ss  to  afford  strong  grounds  of  belief  that  he  was  arbitrarily  made  a  de- 
fiwdant  to  prevent  his  testimony.    Brown  v.  Howard^  14  J.  R.  122.    The 
court  expressed  an  opinion  in  a  former  case,  that  where  the  defendants 
joined  in  the  plea  of  not  guilty,  one  could  not  be  found  guilty  and  the 
other  not,  when  they  all  put  themselves  on  the  same  terms.    Schermerhom 
V.  Tripp^  2  Cal  R.  lOS.     Ch.  J.  Spencer  says,  the  rule  is  very  artificial, 
and  onght  not  to  be  extended  to  the  general  issue  pleaded  jointly.    lb. 
Sigbjf  V.  Willimn9,  16  J.  R.  217.     In  trespass  against  several  joint  de- 
fendants, if  there  be  no  evidence  produced  against  some  of  them  to  impli- 
cate them  in  the  trespass,  they  may  be  struck  off  the  record,  and  admitted 
as  witnesses  for  the  other  defendants.     Brown  v.  Howard,  14  J.  R.  119. 
But  where  there  is  any  evidence  against  them,  this  cannot  be  done. 
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t9ta  witness  i«  admitted  by  the  conmel  who  asks  for  a  r»> 
hearing ;  and  I  am  satisfied  that  it  would  be  dangerona  tc 
open  tlie  proo&  after  a  final  decree  ia  such  a  ease. 

The  petition  for  a  re-hearing  most  therefore  be  dia- 
missed  with  costs. 

j^sinst  whom  it  it  intended  in  be  med,  fke  notion  will  not  be  gnnied; 
bat  where  the  rait  if  n^^nst  ezeeofcon  of  n  doeensed  penon  on  n  etale 
demmod,  the  motion  will  be  granted ;  and  in  toeb  enae,  the  eoart  will  not 
be  aetaie  in  inqmring  into  the  diaerepnneiea  betwetn  the  tarfimonT  girea 
and  that  ottered  to  be  prodneed  on  the  aeeood  trial,  but  will  leare  the 
credibility  of  the  witneaMi  to  be  pamed  upon  by  the  jnry.  Ih.  Appli- 
cation  for  a  new  trial  on  aeeoont  of  newl  j  diBCorered  evidence  coBsdered. 
Porf^  T.  TaUoU,  1  Cow.  S9S.  Kew  trial  graated  in  geetaacnt  for  knd  in 
the  military  tract,  on  the  gnmnd  of  newly  dieeererad  eridcnee;  thongn 
tiiii  was  cnmnlatiTc  merdy,  and  tended  to  impend  a  witncaB  awon  at  tha 
flnt  triaL  ^ectment  for  nnlitary  IoIb  are,  in  this  rmptAt  nn  eseeption  to 
the  general  nde.  Jaekmm  r.  J7eol»r,  5  Cow.  i07.  It  k  agninat  the 
general  nde  to  grant  a  new  trial,  merely  for  the  diaooTcry  ef  cnmnlatiTe 
fiicts  and  cirenmstaneea  relating  to  the  same  matter,  which  was  principally 
eontroTcrted  upon  the  former  trial  It  is  the  dnty  of  the  parties  to  come 
prepared  npon  the  principal  point,  and  new  trials  woold  be  endless,  if 
ercry  additional  cireomstance,  bearing  on  the  fact  in  litigation,  was  a 
eansc  for  a  new  trial  Smith  v.  Bruak,  8  J.  R.  S4.  Suimhaek  r,  CoL  Ina. 
Co.,  2  Cal  R.  129.  Pike  r.  Bvant,  16  J.  R.  210.  The  judge  at  the  trial 
has  a  discretion  in  respect  to  the  admission  of  eridence  eat  of  the  r^nlar 
and  nsnal  coarse.  Thus,  after  the  defendant's  eoansel  had  sommed  up, 
and  while  the  counsel  for  the  plaintiff  were  speaking,  the  coonsel  for  the 
defendant  informed  the  judge,  that  he  had  just  disooTcred  from  a  paper 
in  the  posseMion  of  one  of  the  plaintiflTs  witnesses,  that  the  moneys  ^e. 
was  not  in  foct  t^eeired,  Ac ;  and  aAed  leare  to  give  that  in  cTidence^ 
and  upon  the  judge's  refusal  the  court  granted  a  new  trial,  with  costs  to 
abide  the  event  of  the  suit  Mtrter  r.  Sayre,  7  J.  R.  80^  On  a  motion 
for  a  new  trial,  on  the  ground  of  newly  discorered  eridence,  a  cose  of 
what  transpired  on  the  trial  tnust  be  presentel  Anon.  1  Wen.  881.  A 
party  who  asks  for  a  new  trial  on  the  ground  of  newly  diseoTered  eri- 
dence  Is  chargeable  with  laches,  if  previous  to  the  trial  he  knew  that  the 
witness,  irhose  testimony  he  seeks  to  introduce  as  newly  discovered,  must 
probably  from  his  situation  and  employment  at  the  time  of  the  trans- 
action, the  subject  of  the  controversy,  be  conversant  wiUi  the  facts  in 
relation  to  the  transaction,  and  especially  where  previous  to  the  trial  the 
party  knew,  as  the  witness  himself  testifies,  what  the  witness  could  testify 
to,  although  at  the  time  of  the  trial,  and  while  preparing  therefor,  the 
party  had  forgotten  what  the  witness  could  testify  to.  7%€  People  sas  rtL 
Oelrieki  v.  Superior  Court  of  New  York,  10  Wen.  285. 
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wliich  1  arrived  upon  the  hearing  was  that  eren  with  Ae       igBO» 

testimony  of  this  witness  the  result  of  the  case  would  not  Dahhati 

be  altiered.    It  is  not  necessary  now  to  examine  as  to  the  winiuMi 
correctne^  of  that  conclusion,  as  the  incompetency  of  die 

Aiid  the  tdurael  hmTing  moved  the  maUer  as  a  non-enumerated  moiioDy 
Uw  papers  were  ntnrned  withont  farther  coasideratibiu    Anon,,  2  Cow. 
.VI.    A  new  trial  wiU  not  be  granted,  even  in  a  eriminal  cose,  because  the 
dkriet  attemey,  by  mistake,  'withholds  in  his  hands  papers  important  to 
the  defendant^  unless  the  latter  uses  due  diligence  to  obtain  them.    Where 
the  district  attorney  told  him,  by  mSetake,  they  were  in  the  hands  of  C^ 
vho,  en  being  applied  to,  answered  they  were  with  the  district  attorney; 
Vntthe.deinidant  did  not  explain  the  mistake,  and  apply  to  the  district 
§ltiLomey  ag»ia;  held,  a  want  of  due  diligence.     The  People  v.  Vermilyea, 
7  Cow.  869.    A  new  trial  will  not  be  granted,  on  motion  of  a  defendant 
eonrieted  in  a  criminal  case,  on  the  ground  that  a  co-defendant  tried  at 
ike  lame  time,  and  acquitted,  was  a  materiiU  witness  I6r  tlie  convicted 
Mmdant.    IK    Such  testimony  is  not  newly  discovered,  though  the  ao- 
^tted  defendant  ia  now,  for  the  first  time,  competent  as  a  witness.    Ih 
A  new  trial  wiU  not  be  granted^  on  the  ground  of  newly  discovered  e\  v 
denee.  When  that  evidence  is  merely  cumulative.     Whitbeek  v.  Whitbeck, 
9  Cow.  SSi.    The  law  will  not  allow  a  new  trial  to  the  defendant,  merely 
to  allbrd  him  an  opportunity  to  prove  the  plaintiff  a  felon.    Such  an 
(ndolgenee  would  not  have  been  granted  to  tiie  people,  if  the  party  so 
barged  had  been  onee  tried  and  acquitted.    £eett  v.  JRoot,  9  J.  B.  264. 
If  the  defendant  had  discovered  new  eWdenoe  which  went  to  the  plea  of 
not  guflty  and  that  only,  it  would  have  altered  the  case.    lb.     Neither 
will  a  new  trial  be  granted  to  impeach  witnesses  who  testified  on  the 
former  trial     HmUetf  v.  Waiion,  I  CaL  R.  24.    Bkmnway  v.  Fowler,  4  J.  R, 
425.     Duryee  v.  Deanimm,  5  J.  R.  248.     Bromn  v.  Hvyi^  Z  J.  R.  25ft. 
JackBon  ex  dm.  Rowley  v.  Kinney,  14  J.  R.  186.     See  The  Feoph  v.  The 
SuperUr  (kmri  of  New  York,  10  Wen.  285.    A  party  moving  for  a  new 
trial  upon  the  g^und  of  newly  discovered  evidence,  is  bound  to  produce 
the  affidavit  of  the  witness,  from  whom  such  evidence  was  to  come,  set- 
ting forth  the  facts,  or  show  that  such  affidavit  could  not  be  obtained. 
Iknn  V.  Morrel,  1  Hall,  882.    Where  the  evidence  is  strictly  cnmulative. 
It  frannot  tMb  the  ground  of  granting  a  new  trial     Wheelwright  v.  JBeere, 
i  Hall.  391.     It  eannot  be  objected  to  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence  that  such  evidence  ia  cumulative,  if 
the  evidence  alleged  to  be  newly  discovered  is  of  a  differant  kind  and 
character  from  that  adduced  on  the  trial ;  as  where  the  evidence  on  the 
trial  is  wholly  <aronmstantial,  and  the  evidence  newly  discovered  is  posi* 
tive  and  direct     Ouiot  v.  BuUe,  4  Wen.  679.     In  ordinary  cases,  whera 
the  newly  diseorared  testimony  consists  of  admis^rns  made  by  the  party 
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^^^0'  time  offers  to  release  the  witness,  and  asks  to  set  aside 
DanhAm  the  decree  and  open  the  proofs  in  the  causei,  £0  that  he 
Winan*  ^^7  ^^  re-exanriined.  Tlie  object  of  this  testimony  is  to 
support  that  of  another  witness  for  the  complainant,  and 
to  contradict  the  positive  answer  of  the  defendant  Winans 
and  the  evidence  of  a  witness  examined  on  his  part 
After  a  decree  in  the  cause,  it  mnst  be  a  very  special  case 
which  will  justify  the  court  in  opening  the  proofe,  even 
to  establish  a  new  fact  which  a  party  has  neglected  to 
prove  through  inadvertence;  but  a  new  trial  or  a  re- 
hearing is  never  granted  to  enable  a  party  to  obtain 
cumulative  testimony,  or  to  contradict  the  witnesses  ex- 
amined by  the  adverse  party.[l]      The  conclusion   at 

[1]  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
•ridence,  which  is  only  material  to  impeach  or  contradict  witnesses  who 
were  sworn  at  the  trial.     Harrington  ▼.  Bigelow,  2  Denio,  109.    The 
granting  or  refusing  of  a  new  trial  on  tike  ground  of  newly  discovered  evi- 
dence,  is  not  a  matter  of  discretion,  where  it  clearly  appears  that  the  party 
applying  for  the  new  trial  was  guilty  of  g^ross  negligence  in  not  procuring 
on  the  trial  such  evidence,  and  it  is  exclusively  cumulative.     The  People 
T.  Superior  Court  of  Neva  York^  6  Wen.  Hi*-    In  order  to  obtain  a  new 
trial,  on  the  ground  of  newly  discovered  evidence,  it  ought  to  appear  that 
the  testimory  has  been  discovered  since  the  last  trial,  or  that  no  laches  is 
imputable  to  the  party,  and  that  the  testimony  is  material ;  if  the  party 
had  known  of  the  existence  of  the  testimony,  and  could  not  procure  it  in 
time,  he  ought  to  have  applied  to  postpone  the  former  trial     Vandervoort 
T.  Bmith,  2  Cal  R.  156.    Hollingeworth  v.  Napier,  8  Cai.  R.  182.    Palmer 
V.  Mulligan,  lb.  807.    See  15  J.  R.  298,  18  J.  R.  489.    There  are  certain 
principles  which  must  be  considered  settled.     1.  The  testimony  must  have 
been  discovered  since  the  former  trial     2.  It  must  appear  that  the  new 
testimony  could  not  have  been  obtained  with  reasonable  diligence  in  the 
former  trial     8.  It  must  be  material'  to  the  issue.-    4.  It  must  go  to  the 
merits  of  the  case,  and  not  to  impeach-  the  character  of  a  former  witness. 
0.  It  must  not  be  cumulative.     The  People  v.  The  Superior  Court  of  Ne^ 
York,  10  Wen.  292.     A  want  of  recollection  of  a  fact,  which  by  due  at- 
tention m.ght  have  been  remembered,*  cannot  be  a  reasonable  ground  for 
granting  a  new  trial :  for  want  of  recollection  may  always  be  pretended, 
and  may  be  hard  to  be  disproved.     Bond  v.  Cutler,  7  Mass.  R.  207.     lb. 
Where  a  motion  for  a  new  trial  is  founded  both  upon  irregularity  and 
newly  discovered  evidence,  it  is  an  enumerated  motion.     Anonymoue,  } 
Cow.  586.    Remten  v.  Itaaee,  1  CaL  R.  22.     Foden  v.  Sharp,  4  J.  R.  188 
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lata 

Dyeknuui 
^Dtckman  and  McChabt  t;.  Kebnochait  akd  others.      EemMluui 

All  original  bill  can  not  be  tiutained  either  by  the  parties  or  privies  to  a 

ibimer  suit  for  an  ii\jaDction  to  restrain  proceedings  under  a  decree  in 

foehsnit 
An  ofReer  oot  of  court  has  no  right  to  allow  an  ii\}unetion  to  stay  the  pro- 

eeodings  under  a  decree  in  sooh  a  case. 
If  here  an  order  to  stay  the  proceedings  in  a  cause  pending  in  this  court  is 

proper,  the  party  must  apply  to  the  court  upon  petition. 

The  bill  was  filed  in  this  cause  to  set  aside  a  decree  ob- January  sst^ 
tained  bj  the  defendants  in  this  court  against  divers  per- 
sons who  are  not  parties  to  the  suit,  and  to  restrain  the 
present  defendants  from  carrying  that  decree  into  effect, 
npon  the  ground  that  one  of  the  former  defendants  died 
before  the  decree.  The  master  having  allowed  an  injunc- 
tion for  that  purpose, 

B.  F.  jBttUeTj  for  the  defendants,  now  moved  that  the 
same  be  dissolved ;  upon  the  ground  that  there  was  no 
equity  in  the  complainants'  bill  to  sustain  the  injunction. 

E.  Livingaton^  for  the  complainants. 

The  Chanceixob.  The  present  complainants  do  not 
show  such  an  interest  in  the  mortgaged  premises  as  will  au- 
thorize them  to  interfere  with  the  decree  in  the  former  suit 
Dyckman  became  the  purchaser,  pendente  lite,  of  all  the 
interest  of  G.  McChain  in  the  mortgaged  premises ;  but  it 
does  not  appear  that  either  he  or  S.  S.  Seymour,  under 
whom  he  claimed,  ever  had  any  interest  in  the  premises 
decreed  to  be  sold.  Even  if  an  interest  existed  in  G.  Mc- 
Chain or  his  grantee,  which  rendered  the  decree  irregular 
as  against  that  right  after  the  death  of  the  fonner,  the  as- 
signee has  not  pursued  the  proper  course  to  correct  the 
irregularity.  This  is  not  a  bill  of  review,  and  it  is  not  the 
practice  of  tliis  court  to  permit  an  injunction  bill  to  be 

VoL.n  9 
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^^*       filed,  either  by  parties  or  privies  to  the  proceedings  in  a 

Larkiii      former  suit,  to  restrain  proceedings  under  the  decree. 

.    Hann.      The  court  can  control  its  own  process  and  the  proceedings 

of  its  own  officers,  without  an  original  bill  being  filed  for 

[*37]  that  purpose. 

*The  master  went  beyond  his  authority  in  allowing  an 
injunction  to  restrain  the  defendants  from  carrying  into 
effect  a  decree  of  this  court.  If  any  order  was  proper,  the 
present  complainants  should  have  applied  by  a  petition  to 
the  Chancellor.  The  injunction  must  be  dissolved,  with 
costs. 


Labsin  v.  Mann  and  others. 

Where  partition  suits  were  pending  at  the  time  the  revised  statutes  vent 
into  operation,  the  subsequent  proceedings  therein  must  conform  to  such 
statutes. 

Partition  suits  in  this  court  may  be  commenced  either  by  bill  or  petition, 
and  the  course  of  practice  prescribed  by  the  revised  statutes  in  relation 
to  proceedings  in  the  common  law  courts  must  be  adopted  here,  as  far  as 
is  practicable,  except  in  cases  where  a  different  course  of  practice  is 
authorized  or  prescribed  by  law. 

If  the  suit  is  commenced  in  this  court  by  bill,  the  complainant  must  take 
ont  and  serve  a  subpoena  as  in  ordinary  suits. 

No  proceedings  can  be  liad  against  an  infant  after  service  of  the  subpoena, 
until  a  guardian  had  been  appointed  and  has  filed  the  requisite  security. 

Where  the  right  of  the  complainant  is  not  admitted  by  the  answer,  he  is 
bound  to  make  such  proof  of  his  title  as  would  entitle  him  to  a  recovery 
in  ejectment 

If  the  bill  is  taken  as  confessed,  the  proof  of  the  complainant's  title  may  be 
made  before  a  master,  on  a  reference.  But  if  an  issue  of  fact  is  joined  in 
the  cause,  the  complainant  may  make  the  necessary  proof,  and  produce 
the  abstract  of  the  conveyances,  before  the  examiner. 

The  court  may  in  its  discretion  award  a  feigned  issue  to  try  the  question 
of  title,  as  in  ordinary  cases  in  this  court 

In  chancery  it  is  not  necessary  that  the  shares  assigned  to  the  several  par- 
ties should  be  exactly  equal ;  as  the  parties  who  receive  more  than  their 
share  of  the  estate  may  be  required  to  make  a  pecuniary  compensation 
to  those  who  receive  less. 

fab.  itt        ^I^  ^^  ^^  ^^  cause  was  filed  previous  to  the  first  day 
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>f  January,  1830,  for  the  partition  of  lands,  in  the  county  1810. 

of  Schoharie.     The  bill,  having  been  taken  as  confessed  Larldn 

against  all  the  defendants,  was  set  down  for  a  final  decree  Mun. 
at  the  present  term. 

IT.  Seynoldsj  for  the  complainant,  now  moved  for  a 
decree  that  partition  be  made,  and  that  commissioners  be 
appointed  for  that  purpose. 

*The  Chanckmx)b.    By  the  22d  section  of  tho  title  of  [*28] 

the  revised  statutes  relative  to  the  partition  of  lands,  (2 
E.  8. 320,)  if  the  default  of  any  of  the  defendants,  whether 
known  or  unknown,  has  been  entered,  the  court  is  directed 
to  require  proof  of  the  complainant's  title  and  an  abstract 
of  the  conveyances  by  which  the  same  is  held ;  and  all 
proceedings  in  partition  suits  which  were  pending  on  the 
firat  of  January  last,  or  commenced  afterwards,  must 
be  conducted  according  to  the  provisions  of  that  title. 
Although  most  of  those  provisions  relate  particularly  to 
proceedings  in  the  common  law  courts,  the  same  course 
of  practice  must  be  adopted  here,  so  far  as  those  provi- 
sions can  be  carried  into  effect  in  the  ordinary  course  of 
proceeding  in  this  court,  except  in  the  special  cases  pro- 
vided for  in  the  eighty-first  section.     (2  K.  S.  329,  §  80, 
81.)   Hie  suit  in  this  court  may  be  commenced  by  bill  or 
petition,  eitiier  of  which  must  contain  the  requisites  pr^ 
8cribed  in  the  fifth  section  of  that  title,  and  must  conform 
to  the  174th  rule  of  this  court ;  and  if  any  of  the  parties 
are  infants,  guardians  must  be  appointed  and  give  bonds, 
as  directed  in  the  fourth  section.    If  the  complainant  pro- 
ceeds by  petition,  it  may  be  served  or  notice  thereof  may 
be  published  in  the  manner  prescribed  in  the  tenth,  elev-        ' 
enth  and  twelfth  sections ;  and  if  the  suit  is  commenced 
by  filing  a  bill,  he  may  proceed  by  subpoena  as  in  ordi- 
nary suits  in  this  court    But  no  proceeding  can  be  had 
against  an  infant,  after  service  of  the  subpoena,  until  a 
gnardian  has  been  appointed  and  filed  the  requisite  seen- 
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^8>0'      rity.    If  the  rights  of  the  several  parties  as  stated  in  the 
Larkia      bill  or  petition  are  not  admitted  by  the  answers  of  the  de- 
Mana      fendants,  the  complainant  must  make  snch  proof  of  his 
title  as  would  be  sufficient  to  enable  him  to  recover  in 
ejectment.    If  an  issue  of  fact  is  joined  in  the  cause,  it 
may  be  determined  in  the  ordinary  manner  of  deciding 
questions  of  fact  in  this  court,  or  the  court  may  award  a 
feigned  issue  for  the  trial  thereof.    If  the  bill  or  petition 
is  taken  as  confessed  against  all  or  any  of  the  defendants, 
the  proof  of  title  required  by  the  twenty-second  section 
may  be  made  on  a  reference  to  a  master  for  that  purpose,  ' 
if  the  cause  is  not  heard  on  pleadings  and  proofs  as  against 
[*29]  any  of  the  defendants.    But  in  the  latter  case  the  ♦com- 

plainant may  make  proof  of  his  title  before  the  exam- 
iner, and  produce  it  with  the  abstract  of  the  conveyances 
by  which  it  is  held,  at  the  hearing.  Where  none  of  the 
defendants,  or  a  part  only,  have  appeared,  and  answered 
and  admitted  the  rights  of  the  several  parties  as  stated  in 
the  bill  or  petition,  and  the  others  have  made  default,  the 
complainant  is  entitled  to  a  common  order  of  reference 
under  the  177ih  rule.  This  order  must  direct  the  master 
to  take  proof  of  the  title  of  the  complainant  in  the  prem- 
ises, and  of  the  several  matters  set  forth  in  the  bill  or 
petition ;  and  to  ascertain  and  report  particularly  what 
share  or  part  of  the  premises  belongs  to  each  of  the  parties 
t6  the  suit,  so  far  as  the  same  can  be  ascertained,  and  the 
nature  and  extent  of  their  respective  estates  or  interests 
therein ;  and  that  he  also  report  such  proof  and  an  ab- 
stract of  the  conveyances  by  which  the  title  to  the  prem- 
ises is  held.  A  further  provision  may  also  be  inserted 
in  this  order  when  necessary,  directing  the  master,  if 
requested  by  either  of  the  parties  on  the  reference,  to 
examine  and  report  whether  the  premises  or  any  part 
thereof  are  so  circumstanced  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners 
thereot ;  and  that  he  state  the  particular  facts  and  cir- 
cumstances, if  any,  which  will  render  a  division  of  the 
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^pertj  impracticable,  or  prejadicial  to  the  interests  of       isao. 
the  several  parties.(a)  PrentiM 

In  proceodiug  on  tlus  branch  of  the  order  of  reference,  Aoh!onL 
it  will  be  the  duty  of  the  master  to  take  into  consideration 
that  in  this  court  it  is  not  necessary  that  all  the  shares 
^oald  exactly  correspond  in  value ;  but  that  one  part 
may  be  directed  by  the  decree  to  make  compensation  to 
anodier  for  equality  of  partition.     (2  E.  S.  330,  §  83.) 

This  case  must  be  referred  to  a  master  residing  in  the 
county  of  Schoharie  to  report  upon  the  title,  &c.,  before 
any  farther  order  can  be  made  therein. 


*PBENnCE  ASD  OTHEKS  V.  J.  AcHOBN  AND  S.  MeAD.  [*30] 

No  person  can  make  a  VAlid  contract  while  he  la  deprived  of  hia  reason  by 

iotoxicatioii. 
Bot  Tolontary  dmnkennefls  will  not  protect  a  person  from  liability  for 

torto,  or  from  paniahment  for  crimee  committed  while  in  that  Bituation. 
Where  the  dafendanta  obtained  from  the  ancestor  of  the  complainants  a 

coDTeyance  of  his  property,  when  he  was  in  a  state  of  intoxication,  they 

were  charged  with  the  costs  of  the  suit  to  set  aside  the  deed. 

The  complainants  filed  their  bill  in  this  cause  to  set  Feb.  leth. 
aside  a  conveyance  made  by  A.  Achorn'  to  the  defendant 
Mead  of  his  farm  in  the  county  of  Ohenango,  in  trust  for 
the  defendant  Jemima  Achorn,  who  was  living  with  the 
grantor  as  his  wife  at  the  time  of  the  conveyance.  A. 
Achorn,  previous  to  his  death,  made  his  will,  by  which  he 
gave  one  fourth  of  his  real  and  personal  estate  to  the  de- 
fendant Jemima  during  the  time  she  remained  his  widow, 
and  the  residue  of  his  estate  he  gave  to  his  daughters,  the 
complainants,  for  life,  with  remainder  to  their  children  in 
fee.  The  bill  alleged  that  the  deed  was  obtained  by  fraud 
and  undue  influence,  at  a  time  when  the  grantor  was  in- 

(a)  Under  the  first  clause  of  the  78th  rule,  as  amended  in  April,  1880,  a 
farther  danse  muat  now  be  added  to  this  common  order,  directing  the 
master,  if  he  decides  that  a  sale  is  necessary,  to  inquire  aa  to  speoifio  lieoib 
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^^^^  capable  of  transacting  business ;  and  that  Jemima  wa^ 
Prentioe  not  Lis  legal  wife,  she  having  imposed  herself  upon  him 
Achora.  ^  ^  widow,  and  married  him  while  she  had  a  husband 
still  living.  The  cause  was  brought  to  a  hearing  upon 
pleadings  and  proofs,  and  was  submitted  on  written  argu- 
ments, when  the  chancellor  ordered  a  feigned  issue  to  be 
made  up,  and  tried  by  a  stnick  jury  of  the  county  of 
Chenango,  to  ascertain  whether  the  deed  was  duly  exe- 
cuted by  Achom,  at  a  time  when  he  was  sober  and  capable 
of  transacting  busiAess,  and  with  a  full  knowledge  on  his 
part  of  its  nature  and  contents.  The  jury  found  a  verdict 
for  the  complainants  on  the  trial  of  that  issue,  and  the 
cause  was  again  set  down  for  a  hearing  upon  the  equity 
reserved. 

jET.  JBleecker,  for  the  complainants. 

</.  A.  CoUieTj  for  the  defendants. 

[*31]  *The  Chancellor.    As  the  trial  took  place  before  the 

new  rules  were  adopted,  the  court  may  dispense  with  the 
provision  requiring  a  case  to  be  made ;  as  no  evidence 
was  introduced  except  the  written  depositions  previously 
before  the  court.  If,  upon  the  depositions  before  me  on 
the  first  hearing,  there  had  been  such  a  decided  weight  of 
evidence  in  favor  of  the  defendants  as  to  authorize  me 
now  to  set  aside  this  verdict  on  the  same  testimony,  the 
feigned  issue  would  not  have  been  directed.  I  consider 
the  testimony  as  making  out  a  pretty  strong  case  of  fraud 
and  imposition  on  the  part  of  the  defendant  Jemima ;  and 
in  which  the  character  of  a  public  officer,  who  had  certi- 
fied •to  the  acknowledgment  of  the  deed  and  had  also 
sworn  to  its  due  execution,  was  deeply  implicated.  Un- 
der such  circumstances  I  was  unwilling  to  make  a  decree 
directly  in  opposition  to  his  official  certificate  and  his  oath, 
without  giving  the  defendants  a  right  to  be  heard  before 
a  jury  of  the  county  where  he  resided.    The  parties  have 
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choBen  by  a  written  stipulation  to  submit  the  question  to  isso. 
that  jury,  without  any  new  evidence*  on  either  side  ;  and  Prentioe 
on  this  point  I  can  only  add,  that  they  have  decided  in  Aohora. 
the  same  manner  I  should  have  done  had  I  determined  the 
question  of  fact  without  their  aid.  The  deed  was  fraud- 
Blently  and  improperly  obtained  from  the  grantor,  at  a 
time  when  he  was  by  I'eason  of  intoxication  wholly  incom- 
petent to  execute  a  valid  conveyance.  That  a  person 
deprived  of  his  reason  in  consequence  of  voluntary  intoxi- 
cation is  incapable  of  making  a  valid  contract,  is  a  propo- 
sition too  plain  to  admit  of  doubts  The  law  on  this  subject 
is  ably  examined  by  Judge  Prentiss  in  Barret  v.  Buxton^ 
(S  Aiken's  Bep.  167.)  Our  statute  treats  intoxication  as  a 
species  of  insanity,  which,  when  it  becomes  habitual,  ren- 
ders the  drunkard  an  unfit  person  to  be  entrusted  with  the 
management  of  his  estate^  Voluntary  drunkenness  will 
not  protect  a  person  from  liability  for  torts,  or  from  pun- 
Khment  for  crimes  committed  while  in  that  situation ;  but 
it  renders  him  for  the  time  ine'apable  of  exercising  reason, 
without  which  he  cannot  make  a  valid  contract  This 
deed  must  be  set  aside^  and  the  defendants  must  bo 
charged  with  the  costs  of  this  litigation ;  and  with  the 
*rent8  and  profits  of  the  eomplainants'  property,  which  [*83j 

they  have  unjustly  withheld  under  the  deed. 

The  defendant  Jemima  Achom  insists  that  if  the  deed 
is  set  aside  she  is  entitled  to  dower  in  the  premises  con- 
veyed, and  also  to  the  use  of  an  undivided  fourth  part  of 
the  premises,  under  the  wilL  From  the  evidence  in  this 
case  I  am  satisfied  that  she  had  a  husband  living  at  the 
time  she  married  Achom,  in  April,  1814.  The  testimony 
of  the  mother  and  sister  of  Kelsey,  that  he  was  at  Catskill 
about  the  time  and  after  they  had  heard  of  her  second 
marriage,  is  sufficient  to  rebut  any  presumption  of  death 
fix>m  his  previous  absence.  In  addition  to  this,  the  defend- 
ant Jemima  Achorn  told  her  sister-in-law  that  she  had  her- 
self seen  him  after  that  time.  The  marriage  being  illegal 
and  void,  she  has  no  claim  for  her  dower  in  the  premises. 
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iWi  The  will  of  Achom  is  set  out  in  the  complainants'  biU 

PMntioe  and  they  do  not  seek  to  set  it  aside  on  the  ground  that  the 
A^bottL  testator  was  incompetent  On  the  contrary,  it  is  a  part  of 
the  title  under  which  they  claim.  Although  the  defend- 
ant Jemima  Achom  claims  this  particular  part  of  the  es- 
tate in  fee  under  the  deed,  she  does  not  intend  to  reject 
the  devise  to  her  by  the  will.  If  the  conveyance  was  void, 
this  was  a  part  of  the  r^l  estate  of  the  testator,  in  which 
she  took  a  life  estate,  determinable  on  her  marriage  after 
his  death.  Whether  he  was  imposed  upon  or  not  at  the 
time  of  his  marriage,  it  is  evident  he  must  have  known 
previous  to  the  execution  of  tibe  will  that  her  former  hus- 
band had  been  heard  of  since  that  time.  The  expeasions 
in  th^  will  must  be  taken  in  reference  to  the  fact  that  he 
knew  they  were  not  legally  married.  He  desigpates  her 
by  the  title  of  "  my  wife  Jemima,"  and  gives  her  the  use 
of  one  fourth  of  the  property  while  she  remained  his 
widow.  It  was  theref<»re  his  intention  to  give  her  the 
pi'operty  by  that  name,  until  she  should  marry  after  his 
death,  and  for  life  if  she  remained  single.  If,  as  suggested 
by  the  complainants'  counsel,  she  has  married  since  the 
death  of  Achom,  her  estate  under  the  will  is  terminated. 
As  diat  question  was  not  raised  by  the  pleadings,  and  no 
evidence  has  been  given  in  relation  to  it  by  either  party, 
the  decree  must  be  so  framed  as  not  to  preclude  the  par- 
rffggi  ties  hereafter  ^om  showing  a  determination  of  her  estate 

imder  the  will  by  a  marrii^e  previous  to  the  decree.  In 
the  mean  time  I  can  only  direct  an  account  of  the  rents 
and  profits  and  the  immediate  delivery  of  the  possession 
of  three  undivided  fourth  parts  of  the  premises ;  leaving 
the  complainants  to  recover  possession  of  the  other  fourth, 
and  the  mesne  profits  thereof,  in  an  action  of  ejectment 
ot  otherwise,  as  they  may  be  advised,  if  her  estate  under 
the  will  is  determined. 

There  must  be  a  decree  declaring  the  deed  fraudulent 
and  void ;  directing  a  release  by  the  defendants  of  all 
right  conveyed  to  them  by  the  same ;  and  perpetually  en- 
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joiniog  them  from  asserting  any  right  or  claim  under  that       I8sa 
eonvejance.    And  a  reference  to  this  decree  may  be  en-  In  the^maUti 
tered  by  the  county  clerk  in  the  margin  of  the  record  of       ^'^'•P*^ 
the  deed  in  his  office.    The  decree  must  also  declare  that 
tbe  defendant  Jemima  was  not  the  lawAil  wife  of  Achom, 
and  is  not  entitled  to  dower  in  his  estate ;  but  that  she 
iras  by  virtue  of  his  will  entitled  to  the  use  of  one  fourth 
part  of  his  estate  so  long  as  she  remained  unmarried  after 
bis  death.    It  must  direct  the  defendants  to  deliver  to  the 
complainants,  immediately  on  production  of  a  copy  of  the 
decree,  the  peaceable  possession  of  three  undivided  fourth 
parts  of  the  premises  mentioned  in  the  deed ;  and.  that 
they  account  to  tlie  complainants,  before  a  master  in  the 
coonty  of  Chenango,  for  the  rents  and  profits  which  they 
have  received  or  might  have  received  for  the  use  of  three 
fonrths  of  the  premises  since  the  death  of  Achorn,  and 
for  all  damage  or  waste  which  tliey  ha^e  done  or  suffered 
to  be  done  to  the  premises,  and  that  the  master  allow  in- 
terest as  shall  bo  equitable;  and  that  on  the  coming  in 
and  confirmation  of  the  master's  report,  the  defendants 
pay  to  the  complainants  or  their  solicitor  the  amount  re- 
ported due,  with  their  costs  of  this  suit  to  be  taxed,  and 
that  they  be  at  liberty  to  enforce  this  decree  by  execution. 
The  decree  is  to  be  without  prejudice  to  tlie  right  of  the 
complainants  to  sue  for  a  recovery  of  the  other  undivided 
fourth  of  the  premises,  and  the  mesne  profits  thereof,  as 
they  may  be  hereafter  advised. 


♦Ik  the  matter  of  Coopeb  and  wife,  urFAirrs.  [*841 

Where  the  guardian  entered  into  a  speculation  with  the  husband  of  hit 
ward,  who  was  alio  an  infant,  in  relation  to  her  estate,  and  obtained  a 
mortgage  thereon  from  both,  the  court  remored  the  guardian  from  his 
trust,  aad  ordered  the  mortgage  to  be  delivered  up  and  cancelled. 

It  Mtmt  that  the  insolvency  of  the  guardian  and  one  of  his  sureties  is  alic 
a  suffieiant  reason  ibr  the  removal  of  the  guardian. 

This  was  an  application  on  the  part  of  these  infknts  to   Feb.  istJi. 
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1990.  remove  Thomas  E.  Drako  from  the  gnardianship  of  the 
Ib  tiie  natter  wife,  upon  the  alleged  grounds  of  insolvency  and  miscon* 

^****''  dncL  From  the  report  of  the  master,  to  whom  it  was  re 
ferred  to  ascertain  the  facts,  it  appeared  tliat  the  guardian 
of  the  wife  had  sold  an  establishment  for  the  manufactory 
of  band-boxes  to  the  husband,  who  was  an  infant,  and  had 
obtained  from  him  and  his  wife  a  mortgage  on  her  proper- 
ty to  secure  the  payment  of  the  purchase  money ;  and  it 
also  appeared  from  the  report  of  the  master  that  the  guar- 
dian was  irresponsible,  and  that  one  of  his  sureties  was 
insolvent 

J.  HhoadeSy  for  the  petitioners. 

ff.  Bleecker^  for  the  guardian. 

The  Chancellob.  The  application  to  remove  the  gua.* 
dian  from  his  trust  must  be  granted.  It  appears  from  the 
testimony  taken  before  the  master,  that  there  is  a  serious 
difficulty  existing  between  the  guardian  and  the  husband 
of  his  ward,  arising  out  of  the  improper  conduct  of  the 
former,  in  trading  with  the  husband,  who  was  also  an  in- 
fant, and  appropriating  the  wife's  property  to  carry  into 
effect  those  speculations.  The  present  controversy  is  the 
nix^essary  result  of  such  a  violation  of  duty  by  the  guar- 
dian, and  might  reasonably  have  been  anticipated.  If  he 
did  not  know  his  duty,  he  ought  never  to  have  been  ap- 
pointed guardian ;  and  if  he  has  wilfully  violated  it,  he 
ought  to  be  removed.  Tlie  fact  of  his  own  insolvency  and 
that  of  one  of  his  sureties  is  also  another  sufficient  reason 
for  his  removal  from  the  trust. 
[•85]  *Samuel  W.  Seaton  must  be  appointed  the  guardian  of 

each  of  the  petitionei's,  m  his  executing  to  each  a  bond  in 
the  usual  form,  with  two  sufficient  sureties  to  be  approved 
by  master  B.  Clark,  and  in  such  sum  as  he  shall  direct ; 
and  ou  producing  a  certificate  of  the  register  or  assistant 
register  of  this  court  that  such  bond  is  filed,  Drake  must 


1880. 

Y. 

ler 


CASES  m  CnANCERT.  85 

deliver  oyer  to  the  new  guardian  of  the  wife,  under  the 
direction  of  the  same  master,  all  property  in  his  posses- 
sion, or  under  his  power  or  control,  belonging  to  his  late  Thi^iiTim. 
ward,  and  must  deliver  up  and  cancel  the  mortgage 
which  he  has  taken  upon  her  estate.  He  must  account 
before  the  master  in  relation  to  the  guardianship,  and  pay 
over  to  the  new  guardian  the  balance  if  any  which  may 
be  found  due ;  and  the  question  of  costs  on  this  applica- 
tion is  reserved  until  the  coming  in  of  the  master's  report. 


MATtflTT.T.Tn^  V.  Thalhdceb  and  others. 

An  irnborQ  child  after  conception  is  to  be  considered  in  esse  for  the  par- 
pose  of  enabling  it  to  take  an  estate,  or  for  any  other  purpose  which  is 
lor  the  benefit  of  the  child  if  it  should  afterwards  be  bom  alive. 

Bat,  as  it  respects  the  rights  of  others  claiming  through  the  child,  if  it  is 
bom  dead,  or  in  such  an  early  stage  of  pregnancy  as  to  be  incapable  of 
liTing,  it  is  to  be  considered  as  if  it  never  had  been  bom  or  conceived. 

Where  the  mother  dies  before  the  birth  of  the  child,  and  the  latter  is  de- 
livered by  the  caeaarean  operation,  it  is  considered  in  existence  before  its 
birth  for  its  own  benefit  to  take  the  estate  of  the  mother  by  descent,  but 
not  for  the  benefit  of  the  father  to  enable  him  to  hold  as  tenant  by  the 
curtesy. 

Children  bora  within  the  first  six  months  after  conception  are  presumed 
to  be  incapable  of  living,  and  therefore  cannot  take  and  transmit  prop- 
erty by  descent  unless  they  actually  survive  long  enough  to  rebut  that 
presumption. 

The  party  who  claims  property  through  the  child  is  bound  to  establish  the 
fact  that  it  was  bora  alive ;  and  if  the  child  never  breathed  there  is  no 
legal  presomption  in  favor  of  the  fact 

This  was  an  appeal  from  the  sentence  and  decree  of  the  Feh  16th 
surrogate  of  Bensselaer  county,  on  the  settlement  of  the 
account  of  the  administration  of  the  estate  of  Gilbert 
Marsellis  deceased.  The  only  question  presented  for  the 
decision  of  the  surrogate  or  of  this  court  was  whether  the 
appellant,  the  *widow  of  the  intestate,  was  entitled  to  the  [*36 

whole  or  only  one  half  of  the  personal  estate,  under  the 
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K>0»  statute  of  distributions.  At  the  death  of  the  intestate  he 
Manellii  had  no  children,  but  the  proctor  for  the  appellant  insisted 
•n^jflJlnj^  that  she  was  entitled  to  the  whole  estate ;  to  one  third 
thereof  as  the  widow  and  to  the  residue  as  the  mother  of 
a  child  of  which  she  was  enceinte  at  the  time  of  her  hus- 
band^s  death.  From  the  testimony  before  the  surrogate, 
it  appeared  that  about  two  montlis  after  the  death  of  her 
husband  the  appellant  was  delivered  of  a  full-grown  child, 
which  never  breathed.  No  proper  means  were  used  to 
resuscitate  the  child,  so  as  to  enable  medical  men  to  de- 
termine whether  it  could  have  been  resuscitated  after  its 
birth. 

J.  D.  WiUard  and  S.  C.  Huntington^  for  the  appellant, 
contended  that  the  child  having  beqn  born,  the  presump- 
tion was  tliat  it  was  bom  alive  until  the  contrary  was 
proved,  and  that  the  onus  probandi  in  this  respect  lay 
upon  the  appellees ;  that  the  weight  of  testimony  estab- 
lishes the  fact  that  the  child  was  born  alive  ;  that  a  child 
in  ventre  sa  mere  was  a  life  in  being  to  all  intents  and 
purposes,  either  as  it  regarded  its  own  benefit  or  that  of 
other  persons,  except  in  the  case  of  a  descent  at  common 
law.  In  support  of  these  positions  the  counsel  cited  The- 
luaam  v.  Woodford,  4  Ves.  227,  293,  4,  5,  6,  7,  308,  and 
the  cases  referred  to  in  note  1  to  that  case,  p.  227 ;  the 
opinion  of  Justice  BuUer  at  p.  322,  3  and  4 ;  the  opinion 
of  the  master  of  the  rolls  at  p.  334,  5  and  6 ;  and  Toller's 
Law  of  Executors,  31,300. 

Lansing  and  FrotKingham^  for  the  appellees.  The  ap- 
pellant, in  order  to  recover  the  whole  of  the  personal 
.  estate,  must  show  the  birth  of  an  heir  capable  of  inherit* 
ing.  To  enable  a  child  to  inherit,  it  is  necessary  that  it 
should  be  born  alive,  and  proved  so  to  be  born  alive ;  for 
mortuus  exitus  non  est  exitus.  (1  Beck's  Medical  Juris- 
prudence, 175.)  The  proof  necessary  to  establish  this  fact 
is  clearly  laid  down  in  the  cases  of  tenant  by  tlie  curtesy 
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"wliore,  to  enable  the  tenant  to  take,  it  must  be  proved       itta 
tliat  tbe  child  was  heard  to  cry,  and  that  by  those  who    Ifiuiellifl 
actually  heard  it,  and  not  by  those  who  learned  it  by  hear-  Tki^nriBiep. 
say.     (1  Crnise  on  Real  *Property,  p.  112,  tit.  6,  ch.  1,  s.  [*373 

80.    2  Black.  Comm.  127.    1  Beck's  Med.  Jorisprttdence, 
172,  175.) 

In  this  case  the  proof  is  positive  that  the  child  was  bom 
dead.  Both  the  women  who  were  pl*esent  swear  posi- 
tively that  the  child  was  bom  dead ;  the  first,  because  it 
was  bom  with  its  month  open,  and  the  second,  because 
she  did  not  see  it  breathe.  And  the  existence  of  the  first 
of  these  symptoms  and  the  absence  of  the  other  are  stated 
by  a  very  eminent  writer  on  medical  jnrispmdence  as 
strong  evidence  of  the  child's  being  bom  dead.  (1  Beck's 
Med.  Jnridpmdence,-248.)  The  same  writer  states  that 
^^  Still-bom  infants,  or  those  who  die  instantly 'on  being 
delivered,  are  not  unfrequently  observed  to  open  their 
month,  &c. ;  may  not  these  be  merely  the  relaxation  of  a 
contracted  mnscle  or  the  stimulus  of  atmospheric  air  on  a 
body  unaccustomed  to  it?"  &c.  (1  Beck's  Medical  Juris- 
pradence,  177.) 

By  the  law  as  it  regards  a  tenant  by  the  curtesy  it  is 
necessary  that  there  should  be  issue  born  alive,  which 
was  capable  of  inheriting,  &c.  (1  Beck's  Medical  Juris- 
prudence, 175.)  It  cannot  be  contended  that  there  is  any 
ground  to  consider  this  as  a  child  bom  alive. 

It  then  becomes  necessary  to  examine,  1.  What  rights 
are  acquired  by  a  child  previous  to  its  birth  and  while  in 
its  mother's  womb !  A  child  in  ventre  sa  mere  is,  for 
many  purposes,  supposed  in  law  to  be  bom :  it  is  capable 
of  being  a  legatee,  of  receiving  the  surrender  of  a  copy- 
hold, and  it  may  have  a  guardian  appointed,  &c.  (1 
Black.  Oomm.  180,  n.  9.) 

We  contend  that  in  all  these  and  the  other  cases  cited 
from  the  books,  the  taking  of  the  child  is  for  its  own 
benefit  solely,  and  on  the  condition  of  its  being  bom  alive. 

Lord  Hardwioke,  in  2  Atkyns,  p.  117  and  118,  says : 
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1880.  «  The  occasion  of  making  the  statute  of  distribution  is 
HaneUis  stated  at  large  in  Edwards  and  Freeman,  and  I  now  take 
Thaih'imAr  it  to  bo  fuUj  settlcd  that  this  act  is  to  be  construed  by  the 
rules  of  the  civil  law,  &c. ;  and  as  to  the  civil  law,  nothing 
is  more  clear  than  that  this  law  considered  a  child  in  the 
mother's  womb  absolutely  born  to  all  intents  and  pur- 
poses, for  the  child's  own  benefit"  Tlie  case  just  cited 
was  one  under  the  English  statute  of  distributions,  of 
[♦88]  which  ours  is  a  copy.     But  in  *that  case  the  postliumous 

child  was  herself  the  complainant,  and  the  reasons  as- 
signed show  conclusively  that  it  was  for  her  benefit  alone 
that  she  inherited  ;  for  Lord  Hardwicke  further  says :  "  It 
bas  been  admitted  tliat  the  debt  of  nature  which  the  father 
owes,  to  provide  for  all  his  children,  will  extend  to  post- 
humous children."    (2  id.  116.) 

Where  is  the  necessity  of  a  provision  for  a  child  bom 
dead  ?  "  For  the  civil  law  for  the  benefit  of  the  infant 
reputes  a  child  in  its  motlier's  womb  in  the  same  condi- 
tion as  if  it  .were  born."  (Bacon's  Abr.  p.  123,  tit.  Infancy 
and  Age,  C.)  To  enable'  the  child  after  its  birth  to  reap 
the  benefit  of  these  principles,  it  is  necessary  it  should  be 
bom  perfectly  alive.  (5  T.  E.  64,  Oroae^  J".,  quotation 
inade  in  Doe  ex  dem.  Lancashire  v.  Lancashire,) 

So  by  the  Roman  law,  to  enable  the  infant  to  succeed 
to  property,  it  is  necessary  that  ii;  should  be  perfectly 
alive.  Si  vivus  perfect  est  (1  Beck's  Med.  Jurispru- 
dence, 174.) 

The  French  Code,  725,  906,  cited  in  Beck's  Medical 
Jurisprudence,  interprets  the  words  life  or  being  bom 
alive  as  being,  according  to  the  most  distinguished  French 
jurists  and  physicians,  complete  and  perfect  respiration. 
(1  Beck's  Med.  Jurispradence,  174.) 

Let  us  now  see  how  the  rights  of  the  child  are  consid- 
ered or  what  notice  is  taken  of  it  when  born  dead.  In  the 
case  of  the  Eing  v.  De  Brouqums^  (14  East's  R.  276,  278,) 
it  is  decided  under  the  bastardy  act,  that  unless  the  child 
is  bom  alive  there  is  no  bastard.  Lord  Ellenborough,  Ch. 
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J.  in  that  case  says,  '^  In  order  to  come  under  the  donom-       1S80. 
ination  of  a  bastard,  must  not  the  child  be  born  alive?  "umnMT 
All  the  several  statutes  assume  the  birth  of  a  child,  which  xi^^ynj^ 
of  course  must  be  bom  alive."  Grose,  J.  in  the  same  cause 
says, "  No  dead  substance  is  the  object  of  legislative  pro- 
vision in  any  of  the  acts." 

It  may  be  said  that  an  infant  in  ventre  sa  mere  takes 
by  descent    It  is  so.    But  in  that  case  the  presumptive 
heir  may  enter  and  receive  the  profits  for  his  own  use  till 
the  birth  of  the  child.    (8  Wilson's  R.  526.)    "  Where  a 
person  died  leaving  his  wife  enceinte,  the  common  law, 
&c,  casts  tlie  ^freehold  upon  the  person  who  is  then  heir.       .   i ''^SO] 
Bat  when  the  posthumous  child  is  bom,  his  guardian  may 
take  possession,  &c.,  and  in  such  a  case  a  posthumous  child 
is  not  entitled  to  any  profits  received  before  his  birth,  be- 
cause the  entry  of  the  heir  was  congeable  till  the  posthu- 
mous child  was  bom.    (3  Craise  on  Eeal  Property,  p. 
385,  tit  29,  ch.  3,  §  12.)    These  are  cases  relating  to  real 
estate,  but  they  clearly  show  that  though  the  child  for  its 
own  benefit  takes  by  descent  in  ventre  sa  mere,  until  its 
birth  the  inheritance  is  not  vested,  but  may  be  taken  by 
the  presumptive  heir ;  and  if  the  child  is  still-bom  the  in- 
heritance never  vests. 
Hie  appellant  claims  as  heir  at  law. 
Possession  is  the  evidence  of  title  to  personal  property. 
Where  in  this  case  is  the  possession  of  the  infant  ances- 
tor that  will  entitle  the  mother  heir  to  the  inheritance  f 
The  proviso  to  the  statute  of  distributions  is,  "  That  if  after 
the  death  of  a  father  any  of  his  children  shall  die  intestate 
without  wife  or  children,"  &c. 

To  entitle  the  mother  as  heir,  the  child  must  have  died, 
and  this  proved  by  legal  evidence.  How  can  it  be  proved 
to  have  died  without  showing  that  it  first  lived  I  and  of 
this  there  can  be  no  evidence. 

The  case  of  Thdueson  v.  Woodford j  (4  Vesey,  jun.  227,) 
was  strongly  relied  upon  in  the  court  below.  That  was  a 
case  arising  upon  t^e  construction  of  a  will,  and  we  have 
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18S0.       not  been  able  to  discover  any  thing  in  it  that  militatef 

Hanellis     against  the  principle  contended  for  by  the  appellees,  that 

-.  ^'         a   child  in  ventre  sa  mere  acquires  nghts  for  its  own 

benefit  solely,  to  become  perfect  on  condition  of  its  being 

bom  alive. 

The  case  in  East  before  cited,  and  decided  in  A.  D. 
1811,  shows  in  what  light  a  dead  child  is  viewed  in  legis* 
lative  acts. 

Ths  Chakoellos.  It  is  at  this  day  a  well  settled  rule 
of  law  relative  to  successions,  and  to  most  other  cases  in 
relation  to  infants,  that  a  child  in  ventre  sa  mere,  as  to 
every  purpose  where  it  is  for  the  benefit  of  the  child,  is  to 
be  considered  in  esse.  Thus  in  Doe  v.  Clarke^  (2  Hen. 
Black.  R.  899,)  where  the  devise  was  to  every  child  of  C. 
which  should  be  living  at  the  time  of  his  death,  a  posthu- 
[*40]  mous  child  of  C.  *wa8  held  entitled  under  the  devise.   In 

Miller  v.  Twmer^  (1  Yes.  sen.  85,)  a  posthumous  child 
was  held  entitled,  under  a  provision  in  the  marriage  arti- 
cles for  every  child  who  should  be  living  at  the  death  of 
the  father.  In  Hale  v.  HaU^  (Prec.  in  Oh.  80,)  Beaie  v. 
Beale^  (1  Peere  Wms.  246,)  Narthby  v.  Strang^  (id,  342,) 
Burdet  v.  Hopegood^  (id.  486,)  Rawlms  v.  Bawlins^  (2 
Cox.  Ca.  425,)  and  Thdussan  v.  Woodfcrrd,  (4  Ves.  227,) 
the  same  rule  is  recognized.  In  Trower  v.  BvtU,  (1  Sim. 
&  Stru.  R.  181,)  Sir  John  Leach  went  still  further,  and 
held  that  under  a  bequest,  to  all  the  children  of  a  nephew 
of  the  testatrix  bom  in  her  life  time,  a  child  of  the  nephew 
in  ventre  sa  mere,  at  the  death  of  the  testatrix,  and  which 
was  not  born  for  several  months  after,  was  included,  and 
was  entitled  to  an  equal  portion  with  the  other  children. 
It  was  for  some  time  doubted  whether  such  a  child 
could  take  a  contingent  remainder  before  its  birtli.  Tliat 
question  was  finally  settled  by  the  decision  of  tlie  house 
of  lords,  in  which  Lord  Chancellor  Somers  took  the  lead 
against  the  decisions  which  had  been  previously  made  on 
this  subject  by  the  king's  bench  and  common  pleas.    It 
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13  now  the  settled  law  both  in  England  and  here,  that  the       ^^aa 
infant  after  conception,  but  before  its  birtli,  is  in  esse  for     Maraellis 
the  purpose  of  taking  the  remainder  or  any  other  estate   Thalhim^ 
or  interest,  which  is  for  the  benefit  of  the  infant.     {Skd- 
fast  y.  Moall,  3  Johns,  Ca,  18.    Swift  v.  Duffield,  5  Serg. 
&  Raw.  38.) 

The  broad  and  unqualified  language  which  has  been 
nsed  by  some  of  the  judges,  has  induced  the  appellant's 
counsel  to  suppose  the  unborn  child  was  to  be  considered 
m  existence  for  every  purpose  whatever,  whether  for  its 
own  benefit  or  that  of  others.  That  it  may  be  considered 
in  existence  for  the  benefit  of  othei-s  in  some  cases,  may 
perhaps  be  admitted ;  as  in  the  case  mentioned  by  Buller, 
justice,  (4  Yes.  823,)  of  an  estate  given  to  a  third  pei*son 
daring  the  life  of  an  infant  in  ventre  sa  mere.  But  it 
most  be  recollected  that  the  existence  of  the  infant  as  a 
real  person  before  birth  is  a  fiction  of  law,  for  the  purpose 
of  providing  for  and  protecting  the  child,  in  the  hope  and 
expectation  that  it  will  be  born  alive  and  be  capable  of 
enjoying  those  rights  which  are  thus  preserved  for  it  in 
anticipatbn.     The  rule  has  been  derived  *from  the  civil  ['41*1 

law ;  and  the  constant  struggle  in  the  courts  has  been 
between  that  rule  and  certain  principles  of  the  feudal  law, 
which  required  the  heir  to  be  capable  of  taking  an  imme- 
diate and  beneficial  interest  in  the  estate.  Especially 
nnder  the  statute  of  distributions  must  we  resort  to  the 
civil  law  for  the  purpose  of  determining  who  are  to  take 
nnder  its  provisions. 

Previous  to  the  statute  directing  the  grant  of  adminis- 
tration to  the  next  of  kin,  the  ordinary  was  in  the  habit 
of  distributing  the  esta,te  according  to  the  rule  of  the  civil 
law ;  bnt  after  tlie  making  of  that  statute,  the  temporal 
courts  held  that  the  administrator  wa^  not  bound  to  make* 
distribution  of  the  residue  ;  and  as  often  as  the  spiritual 
conrta  attempted  to  compel  such  distribution,  a  prohibi- 
tion was  granted.  The  statute  of  distributions  was  there- 
fore a  legislative  determination  of  the  question  in  favor  of 

Vol.  n.  4 
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^880'       the  civilians.    And  in    WaUea  v.  Hodson^  (2  Alk.  117,) 
MaraeUis    Lord  Ilardwicke  says,  "I  now  take  it  to  be. fully  settled 
Thalhimer.  ^^^^t  this  act  is  to  be  construed  by  the  rules  of  the  civil 
'  law." 

Although  by  the  civil  law  of  successions,  a  posthumous 
child  was  entitled  to  the  same  rights  as  those  who  were 
bom  in  the  life  time  of  the  decedent,  it  was  only  on  the 
condition  that  they  were  bom  alive,  and  under  such  cir- 
cumstances that  the  law  presumed  they  would  survive. 
The  rules  on  this  subject  are  found  in  Domat,  in  the  Na- 
poleon Code  and  in  the  Civil  Code  of  Louisiana.  Children 
in  the  mother's  womb  are  considered,  in  whatever  relates 
to  themselves,  as  if  already  born ;  but  children  bom  dead, 
or  in  such  an  early  state  of  pregnancy  as  to  be  incapable 
of  living,  although  they  be  not  actually  dead  at  the  time 
of  their  birth,  are  considered  as  if  they  had  never  been 
bom  or  conceived.  (Civil  Code  of  Louisiana,  art.  28,  29. 
Code  Napoleon,  art.  725,  966.  Domat  Prel.  B.  tit.  2,  §  1, 
art.  4,  5,  6 ;  pt.  2,  lib.  2,  tit.  1,  §  1,  art.  6,  7.)  In  the  arti- 
cle last  cited  Domat  says,  "Still-bom  children  are  not 
counted  in  the  number  of  children  who  succeeded.  And 
although  they  were  alive  in  their  mother's  womb  at  the 
[*42]  time  the  successions  which  concerned  them  fell,  yet  *they 

have  no  share  in  them;  for  they  are  considered  in  the 
same  manner  as  if  they  never  had  been  bora."  Children 
born  within  the  first  six  months  after  conception,  are  con- 
sidered by  the  civil  law  as  incapable  of  living ;  and  there- 
fore, although  they  are  apparently  bom  alive,  if  they  do 
not  in  fact  survive  so  long  as  to  rebut  the  presumption  of 
law,  they  cannot  inherit  so  as  to  transmit  the  property  to 
othei-s.  (Code  Napoleon,  art.  312,  725,  906.  Code  of 
Louisiana,  art.  205.  Dig.  lib.  38,  tit  16, 1.  3,  §  12  ;  &  lib. 
1.  tit.  5, 1. 12.    Domat  Prel.  B.  tit  2,  §  1,  art  5.) 

X  have  not  been  able  to  find  a  case  in  the  English  or 
American  reports  in  which  the  precise  question  now  be- 
fore me  has  arisen.  The  rule  of  the  civil  law  is  however 
clear  and  explicit ;  and  as  the  case  most  be  one  of  fire- 
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qnent  occurrence,  the  fact  that  such  a  claim  has  not  before       isso. 
been  made  is  strongly  opposed  to  the  right  now  insisted     MarseUis 
on  by  the  appellant    In  the  analogous  case  of  a  tenancy  xhalhimer. 
by  the  curtesy,  it  is  well  settled  that  the  child  must  be 
bom  alive  in  the  life  time  of  the  mother,  to  entitle  the 
fiuber  to  the  estate.    And  even  the  delivery  of  the  child 
alive,  by  tiie  csBSiurean  operation,  after  the  death  of  the 
mother,  is  not  sufficient    In  that  case,  therefore,  the  rule 
holds  that  the  unborn  child  may  take  the  estate  for  its  own 
benefit,  but  is  not  to  be  considered  as  in  eidstence  for  the 
benefit  of  another  person. 

The  qoestion  as  to  what  is  sufficient  evidence  that  a 
diild  was  bom  alive,  and  capable  of  living,  so  as  to  enable 
it  to  inherit  property  and  transmit  it  to  others,  is  ably  ex- 
anuned  by  Doct  Beck,  whose  work  on  medical  jurispru- 
dence is  the  best  treatise  of  the  kind  which  has  been  pub- 
lished in  this  country  or  in  England.  (1  Beck's  Med.  Jur. 
172.)  Testing  the  evidence  of  what  took  place  at  the 
birth  of  the  child,  by  the  reasoning  of  Doct  Beck  and  the 
opinion  of  the  physician  who  was  examined  before  the 
snwogate,  I  am  satisfied  that  no  court  is  authorized  to  de- 
cide afiBrmatively  that  the  child  was  bom  alive.  There 
is  no  legal  presumption  in  favor  of  the  fact ;  and  as  the 
mother  claimed  by  descent  from  the  child  she  held  the 
affinnative  and  was  bound  to  establish  her  right  by  legal 
proof. 

*The  decision  of  the  surrogate  was  therefore  correct  in  r»40| 

awarding  one  half  of  the  estate  to  the  collateral  heirs  of  *• 

the  decedent;  and  his  sentence  and  decree  must  be  af- 
finned  with  costs. 
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1880. 

Caniyoliarie 
Church  The  Canajohaeie  and  Palatinb  CnxjECH  V,  Leibeb 

v.- 
Leiber.  -^^^  OTHEES. 

Where  a  person  contracts  with  the  members  of  a  religions  community  ti 
bonyey  land  as  the  site  of  a  church,  and  the  society  are  afterwards  regu* 
larly  incorporated  under  the  act,  and  the  charoh  is  built  on  the  premises 
the  court  will  decree  a  conveyance  of  the  property  to  the  corporation, 
according  to  the  agreement  previously  entered  into  with  the  individual 
members  of  the  society. 

But  where  the  person  holding  the  legal  estate  has  expended  his  own  money 
in  building  the  church  previous  to  the  incorporation  of  the  society,  the 
eourt  will  not  compel  him  to  give  up  his  legal  claim  to  the  estate  until 
his  equitable  claim  is  satisfied. 

In  1818,  Leiber  and  Ehle,  two  of  the  defendants,  owned. 
a  tract  of  land  in  the  village  of  Canajoharie,  inclading  the 
church  lot  in  question  in  this  cause.  The  defendants  and 
divers  other  persons  at  that  place  associated  for  the  pur- 
pose of  building  a  church,  and  Leiber  and  Ehle  agreed  to 
give  tlie  lot  for  that  object.  Leiber,  and  Failing  the  other 
defendant  in  this  cause,  together  with  three  others,  were 
appointed  a  building  committee,  and  to  obtain  and  collect 
subscriptions  for  the  church.  During  the  building  of  the 
house,  Leiber  and  Failing  expended  $667.33  over  and 
above  the  amount  of  their  subscriptions,  which  was  cred- 
ited and  admitted  to  be  due  by  tlie  associates  on  the  5th 
of  June,  1819.  In  December  thereafter  the  society  was 
incorporated  by  the  name  of  "The  Canajoharie  and  Pal- 
atine Church."  Leiber  and  Failing  have  frequently  since 
the  incorporation  applied  to  the  trustees  to  pay  or  secure 
to  them  the  above  debt,  which  the  tinistees  refused  to  do. 
Leiber,  who  considered  himself  under  an  equitable  obliga- 
tion to  obtain  the  payment  of  Failing's  share  of  the  debt, 
conveyed  one  half  of  his  legal  estate  in  the  church  lot  to 
[*44]  him  to  secure  such  payment.     *Subsequently  Leiber  be- 

came entitled  to  the  whole  debt,  by  assignment  from  Fail- 
ing.   After  repeated  ineffectual  attempts  to  obtain  either 
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payment  or  security  from  the  corporation,  a  partition  suit       iBto. 
between  the  defendants  was  commenced  in  the  Montgom-  Canajoharit 
ery  common  pleas,  and  an  order  for  a  sale  of  the  premises     ^^"'^ 
was  obtained  in  that  court.     The  complainants  then  filed      Leiber. 
their  bill  in  this  cause  to  restrain  the  proceedings  in  the 
partition  suit,  and  for  a  conveyance  of  tlie  church  lot  from 
the  defendants  to  the  corporation. 

The  defendant  Ehle  made  no  claim  to  the  premises,  and 
consented  to  convey  his  share  thereof  to  the  complainants. 
Theotlier  defendants  consented  to  convey  their  half  of  the 
lot  upon  receiving  payment  of  the  debt  due  them  as  two 
of  the  buildmg  committee;  and  they  averred  that  they  had 
always  been  ready  and  willing  to  make  such  conveyance 
upon  receiving  such  payment  or  security  for  the  same. 
The  cause  was  heard  on  pleadings  and  proofs. 

M.  T.  Reynolds^  for  the  complainants. 

•   8.  D.  Hewlett^  for  Leiber  and  Failing. 

The  Chancellob.    Although  the  agreement  to  convey 
this  lot  was  made  before  the  society  was  incorporated,  yet 
in  equity  the  agreement  ought  to  be  carried  into  effect 
with  the  corporation,  which  now  represents  the  rights  of 
the  original  associates.    This  principle  is  recognized  in  a 
late  case  before  the  supreme  court  of  the  United  States.      , 
(JSeatty  v.  KuHz,  2  PeteiV  Kep.  566.)    The  defendants 
do  not  deny  this  equitable  principle ;  but  as  they  have  no 
legal  remedy  against  the  complainants  for  a  debt  which 
became  due  before  they  were  a  corporation,  they  insist  it 
is  inequitable  that  the  corporation  should  have  a  convey- 
ance of  the  lot  without  paying  or  securing  that  claim.   It 
is  pretty  certain  that  the  defendants  cannot  recover  this 
debt  against  the  corporation  in  a  court  of  law.    The  au- 
thorized agents  of  the  complainants  have  never  agreed  to 
pay  it  since  they  were  incorporated,  but  on  tlie  contrary 
have  uniformly  refused  to  do  so.     I  think  it  is  perfectly 
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^^^^'  equitable  and  just  that  it  should  be  paid  by  the  cprpora 
Hallett  tion,  who  have  had  the  benefit  of  the  labor  and  *advance9 
HUletk  of  the  defendants.  A  religious  corporation,  of  all  others, 
should  be  the  last  to  insist  upon  a  claim  so  manifestly  un- 
just. The  defendants  were  justified  in  using  their  legal 
title  to  the  property  to  compel  tlie  corporation  to  do  equity; 
and  it  would  be  contrary  to  the  settled  principles  of  this 
court  to  give  the  complainants  relief  on  any  other  terms. 
The  defendant  Ehle  has  no  claim  to  retain  the  legal  title 
to  his  share  of  the  premises,  and  must  therefore  forthwith 
convey  the  same  to  the  complainants.  The  defendants 
Leiber  and  Failing  must  also  convey  to  them  the  other 
undivided  half  of  the  premises,  provided  the  complainants 
within  six  months  after  this  decree  pay  to  Leiber  or  his 
solicitor  the  said  debt  and  interest  tliereon  from  the  5th 
June,  1819,  and  his  costs  of  this  suit  and  in  the  partition 
suit  to  be  ascertained  and  taxed  by  one  of  the  vice-chan- 
cellors or  a  taxing  master,  and  also  pay  to  the  defendant 
Failing  or  his  solicitor  his  costs,  to  be  ascertained  and 
taxed  in  like  manner.  If  the  complainants  neglect  to  pay 
the  said  several  sams  within  that  time^the  undivided  half 
of  the  property  must  be  sold  by  a  master,  and  the  amount 
paid  out  of  the  proceeds  of  the  sale.  And  if  the  proceeds 
are  not  sufficient  to  pay  the  whole  amount  of  debt  and 
costs,  including  the  costs  of  this  suit,  Leiber  and  Failing 
are  to  have  execution  against  any  other  property  of  the 
corporation  for  the  costs  of  this  suit,  or  for  so  much  there- 
of as^remains  unpaid  on  such  sale. 


Staffobd  v.  Bbyan . 


It  Mems  the  court  of  chancery  cannot  entertain  a  bill  in  the  nature  of  a 
bill  of  review  upon  the  ground  of  newly  discovered  facts,  to  review  a 
decree  which  had  been  affirmed  in  the  court  for  the  correction  of  errors, 
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vales  rach  a  riglit  has  been  expressly  reserred  by  the  final  decree  of  the         1880. 
appeUite  court.  Stafford 

To  revive  a  debt  barred  by  the  statute  of  limitations,  there  must  be  an  ad-  y. 

mission  of  a  subsisting  indebtedness,  unaccompanied  by  any  thing  whioh       Bryan, 
shows  the  intention  of  the  party  to  avail  himself  of  the  statutes  as  a  bar, 
or  which  is  sufficient  to  rebut  the  implication  of  a  promise  to  pay. 
Where  a  witness  on  his  cross-examination  is  interrogated  as  to  matters 
which  are  irrelerant  and  improper,  and  which  cannot  benefit  either 
party  in  the  •suit,  the  party  at  whose  request  such  cross-examination  [*^. 

was  had  is  chargeable  with  the  examiner^s  fees  for  drawing,  engrossing 
and  copying  such  part  of  the  testimony  as  was  useless  or  irrelevant 
U  the  depositions  of  witnesses  are  unnecessarily  prolix  or  irrelevant,  al- 
thongh  the  solicitor  at  whose  request  they  were  taken  down  may  be 
answerable  to  the  examiner  for  his  fees,  lie  cannot  be  allowed  therefor  on 
the  taxation  of  the  oosta,  even  as  against  his  own  client 
Where  there  is  a  general  decree  for  costs  against  the  complainant,  he  is  not 
ehar^ble  with  the  extra  expense  which  has  been  produced  by  the  neg- 
lect of  the  defendant  to  put  in  a  perfect  answer  at  first 
But  the  draft  and  copies  of  so  many  folios  of  the  further  answer  as  would 
have  been  necessary  to  make  the  first  answer  perfect,  or  as  have  beea 
made  necessary  by  subsequent  amendments  of  the  bill,  are  properly 
taxable. 
Only  two  copies  of  the  bill  or  answer  in  addition  to  the  engrossed  copy  to 

file  are  to  be  allowed  on  a  taxation. 
The  jurat  should  be  drawn  pp  by  the  solicitor  in  the  form  prescribed  by 
the  18th  rule,  and  charged  as  part  of  the  folio  contained  in  the  bill  or 
answer,  and  not  aa  a  aeparate  affidavit 
Where  a  party  obtains  a  general  decree  for  costs  in  the  cause,  he  is  entitled 
to  have  taxed  the  costs  of  a  successful  interlocutory  motion  if  no  direc- 
tion as  to  costs  was  given  at  the  time,  unless  such  application   was 
granted  as  a  m«re  matter  of  favor,  or  to  relieve  the  party  from  the  con- 
sequences of  hia  own  default 
The  party  opposing  a  motion  unsuccessfully  is  not  entitled  to  the  costs  of 

opposing,  as  costs  in  the  cause. 
The  party  making  an  unsuccessful  motion  is  not  entitled  to  the  costs  of 
such  motion ;  but  the  party  opposing  the  same  is  entitled  to  his  costs,  as 
costs  in  the  cause,  unless  a  different  direction  is  given  at  the  time. 
Under  the  fee  bill  in  the  revised  statutes,  the  solicitor  is  not  entitled  to 

charge  by  the  folio  for  the  draft  or  copies  of  his  bill  of  costs. 
Bills  of  costs  which  are  to  be  annexed  to  the  decree  or  enrolment  must  be 
fairiy  engrossed,  without  unnecessary  erasures  or  interlineations,  before 
they  are  certified  by  the  taxing  officer ;  and  if  they  are  not  in  that  situa- 
tion, he  should  direct  them  to  be  re-engrossed. 

After  the  decision .  of  this  cause  as  reported  in  1   Fs^h  ibtci. 
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^*^      Paige'a  Eep.  239,  the  complainant  appealed  to  the  conrt 
Sufford     for  the  correction  of  errors^  and  the  decree  of  dismissal 
BffjAa      ^a«  affirmed  with  costs.     Pending  that  appeal  the  com- 
plainant called  the  defendant  as  a  witness  bef 3re  an  ex- 
aminer, in  another  canae  pending  in  this  conrt,  in  which 
the  same  note  in  controrersr  in  this  snit  was  in  question 
between  the  complainant  and  third  persons.    The  com- 
plainant after  snch  examination  applied  to  the  conrt  of 
errors  to  stay  the  hearing  in  that  court  until  he  could 
apply  to  this  court  for  leave  to  file  a  supplemental  bill  in 
[•47]  the  nature  of  a  bill  of  review ;  for  the  purpose  *of  show- 

ing that  upon  such  examination  the  defendant  admitted 
he  had  not  paid  the  note.  'Riat  motion  having  been 
denied,  and  the  remittitur,  containing  the  affirmance  of 
the  decree  of  dismissal  with  costs,  being  now  brought 
into  this  conrt, 

J.  Lansing^  for  the  complainant,  presented  a  i)etition 
for  leave  to  file  a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  and  that  all  the  proceedings  in  the  mean  time 
be  stayed.  The  complainant  also  applied  for  a  re-taxation 
of  the  costs  in  this  court 

8.  DutcheVj  jtmior^  for  the  defendant,  objected  that 
this  court  could  not  review  a  decree  which  had  been 
affirmed  on  appeal,  even  upon  newly  discovered  facts. 
He  also  insisted  that  there  was  no  admission  of  indebted- 
ness in  the  deposition  of  the  defendant  inconsistent  with 
his  answer  in  this  cause,  or  which  could  authorize  a  re< 
covery  for  the  note  in  question.  Other  objections  were 
also  made,  which  it  is  not  necessary  to  state. 

The  Chancellor.  Without  examining  the  question  at 
length,  whether  this  court  can  in  any  case  entertain  a  bill 
of  review  after  the  final  decree  of  the  court  for  the  correc- 
tion of  errors  in  the  cause,  it  may  be  sufficient  to  say  that 
the  case  oiBarlon  v.  Stearic^  (1  Vem.  416,)  relied  on  by 


V. 

Bryan. 
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the  complainant's  counsel,  seems  to  be  an  authority  IB^% 
against  such  right  The  allegations  in  the  bill  in  that ""  Stafford 
case  were,  that  pending  the  appeal,  as  the  complainants 
had  since  discovered,  the  defendant  had  suppressed  cer- 
tain evidences  and  burnt  the  deed  on  which  the  com- 
plainknt's  title  depended.  And  a  discovery  of  these 
matters  was  prayed  merely  in  aid  of  an  application  which 
was  intended  to  be  made  to  the  liouse  of  lords,  when  it 
should  be  in  session,  for  relief  there.  Tlie  complainant 
in  his  bill,  as  well  as  the  counsel  on  the  argument  of  the 
demurrer,  expressly  disavowed  any  authority  in  the  court 
of  chancery  to  reverse  or  alter  the  order  or  decree  of  the 
house  of  lords.  And  the  lord  chancellor  himself  appears 
to  have  thought  he  had  no  such  right ;  for  he  directed 
that  after  the  defendant  had  answered  the  bill,  the  com* 
plainant  should  not  be  permitted  to  proceed  any  further 
without  the  special  leavei  of  the  *court.    If  this  court  can  [*481 

review,  on  new  evidence,  a  decree  affirmed  in  the  court 
of  dernier  resort,  it  can  also  review  a  decree  which  has 
been  reversed  there ;  but  I  doubt  the  authority  of  the 
chancellor  to  do  it  in  either  case,  unless  that  court  has  ex- 
pressly reserved  to  him  that  right.    If  the  facts  in  this 
case  had  been  sufficient  to  authorize  such  a  proceeding,  a 
provision  to  that  effect  might  have  been  inserted  in  th6 
decree  of  affirmance. 

But  if  that  decree  was  not  in  the  way  of  this  applica- 
tion, I  think  the  facts  in  this  case  are  not  sufficient  to 
authorize  the  filing  of  a  bill  of  review.  If  the  decision  of 
this  court,  or  that  of  the  court  of  errors,  had  turned  upon 
the  question  whether  the  note  had  or  had  not  been  paid,  I 
presume  the  result  would  have  been  different,  even  on  the 
facts  as  originally  presented  in  the  cause.  The  case  turned 
wholly  on  the  statute  of  limitations,  which  was  considered 
by  botli  courts  as  a  legal  bar  to  the  suit,  whether  the  note 
had  been  ever  paid  or  not.  My  own  opinion  certainly 
was  tliat  the  note  never  had  been  paid ;  but  I  did  not 
l>elieve  the  defendant  had  acknowledged  it  as  a  valid  and 
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1880'       subsisting  debt,  or  had  ever  offered  or  promised  to  pay  it 

Stafford     Within  six  years  previous  to  the  commencement  of  this 

BiTAD.      ®^^^'     ^^^  ^^^®  same  opinion  was  expressed  by  several 

members  of  the  court  which  affirmed  my  decree. 

I  think  the  counsel  has  misunderstood  tlie  deposition  of 
the  defendant  which  was  made  before  the  examiner,  ,wheu 
taken  in  connection  with  his  original  answer.  In  the 
answer  he  stated  his  belief  that  the  note  had  been  actually 
paid.  If  in  the  further  progress  of  this  suit  his  opinioi 
had  been  altered  on  that  point,  or  he  had  serious  doubts 
on  the  subject,  he  could  not  reiterate  tlie  expression  of 
that  belief  on  his  examination  as  a  witness,  without  doing 
great  injustice  to  one  of  the  parties  in  that  suit.  He  does 
not  however  admit  that  the  note  never  had  been  paid ; 
he  at  most  evades  giving  any  direct  answer  to  that  in- 
quiry. The  language  of  his  deposition,  in  answer  to  suc- 
cessive interrogatories  which  were  undoubtedly  put  to 
him  by  the  complainant's  counsel,  is,  that  he  does  not 
know  when,  where,  or  to  whom  the  note  was'  paid ;  but 
[♦49]  that  at  all  events  it  is  not  now  a  ^subsisting  demand, 

being  barred  by  the  lapse  of  time.  He  refuses  to  swear 
that  the  note  has  been  paid  in  money.  In  a  subsequent 
part  of  the  deposition  he  says  he  did  not  know  that  he 
was  indebted  to  the  firm  previous  to  the  death  of  John 
Stafford.  But  this  could  not  be  true  if  he  admitted  that 
he  at  that  time  knew  that  the  whole  amount  of  this  note 
was  an  equitable  and  subsisting  demand  against  him.  To 
take  a  case  out  of  the  statute  of  limitations,  there  must 
not  only  be  an  admission  of  a  present  subsisting  indebted- 
ness, but  it  must  be  unaccompanied  with  any  thing  which 
shows  the  party  intends  to  avail  himself  of  the  statute  as 
a  bar,  or  which  is  sufficient  to  rebut  the  implication  of  a 
promise  to  pay.  The  opinions  of  Justice  Sutherland  in 
this  case,  before  the  court  of  errora,  and  of  Justice  Marcy 
in  the  case  oi  Purdy  v.  AuBtin^  in  the  supreme  court,  (3 
Wendell's  Rep.  187,)  are  sound  and  correct  expositions 
of  the  law  upon  this  subject.     The  evils  of  resorting  tc 
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uncertain  and  vague  declarations  of  parties  to  reviv'e       1880. 
debts  barred  by  the  statute  have  been  so  great  and  have     Stafford 
led  to  80  much  peijury  that  it  has  recently  been  found      ^^' 
Decessary  in  England  to  prohibit  the  introduction  of  any 
parol  evidence  to  prove  an  admission  of  indebtedness  or  a 
promise  to  pay  a  debt  which  is  barred  by  the  lapse  of 
time.    (Statutes  at  large,  8  Geo.  4,  May  9,  1828.) 

I  am  satisfied  the  new  matters  now  sought  to  be 
brought  before  tliis  court  by  the  bill  of  review  could  not 
have  altered  the  result  if  they  had  been  given  in  evidence 
on  the  former  hearing.  The  petition  must  therefore  be 
dismissed  with  costs  to  be  taxed  against  the  complainant, 
and  to  be  included  in  the  same  bill  with  the  general  costs 
in  the  cause ;  and  tliere  must  be  a  decree,  in  the  usual 
form,  to  carry  into  effect  the  decision  of  the  court  of  errors 
as  contained  in  the  remittitur.  The  costs  of  the  proceed- 
ings in  that  court  on  the  appeal,  must  be  taxed  separately, 
but  all  the  costs  in  this  court  must  be  included  in  one  bill, 
and  the  taxed  costs  in  both  courts  must  be  filed  with  the 
roister  and  annexed  to  the  enrolment  of  the  final  decree. 

On  the  question  of  re-taxation  which  has  been  made 
and  argued  in  tliis  cause,  I  have  looked  into  the  bill  of 
costs  and  the  petition  and  aflSdavits  and  find  that  the 
connsel  fees  were  properly  allowed,  except  some  which 
were  incurred  in  *relation  to  proceedings  for  which  the  [*50] 

complainant  was  not  answerable,  as  hereafter  mentioned. 
The  charge  for  the  examiner's  fees,  so  far  as  relates  to 
drawing  and  copying  the  direct  examination  of  S.  Dutcher, 
junior,  ought  not  to  have  been  allowed  ;  but  the  fees  for 
drawing  and  engrossing  the  cross-examination  are  prop- 
erly chargeable  against  the  complainant.  The  \vhole  of 
that  was  useless  and  improper,  but  as  it  was  the  act  of  the 
complainant's  counsel,  it  is  proper  that  he  should  pay  the 
examiner's  fees  of  this  extraordinary  and  vexatious  cross- 
examination.  There  is  another  objection  to  this  item 
which  ought  to  have  been  noticed  by  the  taxing  officer. 
Ilie  examiner's  bill  has  been  taxed  in  gross  at  $153.25, 
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^ witliont  9pecif)'ing  for  what  services  the  charge  is  made, 

fd  Tlie  130th  rule  requires  that  the  several  items  of  the  fee? 
^  of  each  officer  of  the  court  be  particularly  detailed  and 
not  charged  in  gross.  Tlie  object  of  this  provision  is  that 
it  may  appear  upon  the  face  of  every  taxed  bill  that  no 
officer  has  been  allowed  for  any  improper  or  illegal 
charge.  Each  item  of  the  examiner"*8,  register's. and  mas- 
ter's bills  should  be  set  out  at  length,  with  the  same  par- 
ticularit}'  as  those  of  the  solicitor  and  counsel.  Although 
the  party  at  whose  request  each  witness  was  sworn  and 
examined,  or  each  particular  exhibit  was  certified  and 
marked,  may  be  answerable  to  the  examiner  for  his  fees, 
it  does  not  follow  of  course  that  it  is  taxable  against  the 
adverse  party,  unless  it  was  necessary  and  relevant.  If 
the  deposition  of  any  witness  is  unnecessarily  prolix  or  is 
irrelevant,  the  taxing  officer  is  directed  to  disallow  any 
cliarge  therefor,  even  as  between  the  solicitor  and  his  own 
client.    (R  S.  183,  §  101.) 

As  the  costs  in  this  cause  must  be  referred  back  to  the 
master  for  a  re-taxation,  it  is  proper  to  suggest  that  he  has 
allowed  numerous  items  in  this  bill  which  ought  not  to 
have  been  taxed  against  the  complainant,  whether  object- 
ed to  or  not.  By  one  of  the  provisions  of  that  title  of  the 
revised  statutes  which  relates  to  the  taxation  of  costs,  (3 
E.  S.  653,  §  5,)  it  is  made  the  duty  of  the  taxing  officer  to 
examine  the  bills  presented  to  him,  whether  the  taxation 
be  opposed  or  not,  and  to  be  satisfied  that  the  items  charged 
are  correct  and  legal,  and  to  strike  out  all  charges  for  ser- 
l^filj  vices  which  were  ^unnecessary,  &c.     Although  this  court 

will  not  as  a  matter  of  courao  allow  an  appeal  from  the 
decision  of  the  taxing  officer,  where  a  party  has  neglected 
to  appear  or  to  make  the  objection  befoi^  him,  yet  where 
a  re-taxation  is  ordered,  if  it  appears  on  the  face  of  the 
taxed  bill  that  other  improper  items  were  allowed,  the 
taxing  officer  may  be  directed  to  review  his  taxation  as  to 
tliose  items,  although  not  objected  to  on  the  previous  taxa- 
tion. 


CASES  IK,  CHANCERY.  M.. 

If  the  defendant  puts  in  an  insiiflScient  answer,  which  is       ^^?P' 
excepted  to  on  that  ground,  if  the  exceptions  are  submit-     Staflford 
ted  to,  or  allowed,  he  has  no  right  to  charge  the  complain-      Bryin. 
ant  with  the  additional  expense  which  has  been  produced 
by  his  neglect  to  put  in  a  suflBicient  answer  in  the  first  in- 
stance.  The  draft  and  copies  of  so  many  additional  folios 
as  would  have  been  necessary  to  render  the  first  answer 
M  and  perfect,  or  as  have  been  produced  by  subsequent, 
amendments  to  the  bill,  are  properly  taxable.    But  the 
charges  for  perusing  and  amending,  filing,  swearing  to  the 
farther  answer  and  serving  the  same,  and  others  of  a  simi- 
lar description,  which  would  not  have  been  necessary  if 
the  first  answer  had  been  complete,  cannot  be  taxed  against 
the  complainant.    The  petition  for  further  time  to  consider 
the  exceptions  in  this  case,  and  the  stipulation  or  submis- 
sion to  answer  further,  and  several  other  charges  of  a  simi- 
lar nature,  fall  within  the  same  nile.    The  master  has 
allowed  tor  a  draft  and  three  copies  of  the  answers,  &c.,  in 
addition  to  tlie  engrossed  copy  to  file ;  this  is  one  copy  more 
than  is  taxable  by  the  settled  practice  of  the  court,  and  two 
more  than  is  usually  made.     He  has  also  allowed  for  two 
folios  for  the  draft  and  copies  of  the  affidavits  of  the  truth 
of  the  answers,  petitions,  &c. ;  this  is  also  improper.   The 
jurat  to  the  answer  or  petition,  if  properly  drawn,  cannot 
contain  one  folio,  and  ought  not  to  be  drawn  in  the  shape 
of  a  separate  affidavit.    It  is  the  mere  certificate  of  the 
officer  that  the  defendant  or  petitioner  was  sworn  to  the 
truth  of  the  answer  or  petition.    It  should  always  be  drawn 
up  by  the  solicitor,  in  the  form  prescribed  by  the  18th 
rule,  and  estimated  as  part  of  the  folio  contained  in  the 
answer  or  petition.    The  charge  for  attendance  before  the 
master  on  the  exceptions,  which  were  finally  decided 
♦against  the  defendant,  and  all  other  proceedings  in  rela-  [*52] 

tion  thereto  which  were  the  necessary  result  of  his  imper- 
fect answers,  nmst  be  disallowed. 

The  rule  as  to  costs  of  interlocutory  proceedings,  in  re- 
lation to  which  no  ditections  were  given  at  the  time,  aLd 
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^Q^Q'  which  are  to  be  allowed  as  costs  in  the  cause,  in  favoi*  of 
Stafford  the  party  who  obtains  a  decree  for  costs,  is  this  :  The  party 
Biyan.  Miaking  a  successful  motion,  and  which  is  not  gi'anted  as 
a  mere  matter  of  favor  or  to  relieve  him  from  the  conse- 
quences of  his  own  default,  is  entitled  to  the  costs  of  tlic 
motion,  as  costs  in  the  cause ;  but  the  party  opposipg  such 
a  motion  unsuccessfully  is  not  entitled  to  the  costs  of 
opposing,  as  costs  in  the  cause ;  and  if  a  pai'ty  makes  a 
motion  which  fails,  he  is  not  entitled  to  his  costs,  but  the 
party  opposing  may  have  his  costs  as  costs  in  the  cause, 
unless  a  different  direction  is  given  at  the  time,  (1  Sim. 
&  Stu.  Rep.  357.) 

The  master  has  allowed  the  defendant's  solicitor  by  the 
folio  for  drawing  his  bill  of  costs,  amounting  to  $6.50. 
The  whole  of  this  charge  is  improper,  as  no  such  allow- 
ance is  made  by  the  fee  bill.  The  solicitor's  fees  in  the 
Revised  Statutes  are  taken  from  the  act  of  April  21st, 
1818,  and  the  provisions  of  that  act  were  not  intended  to 
be  altered  by  the  revisors  or  the  legislature.  (Rev.  notes 
to  report  of  ch.  10,  pt.  3,  p.  31,  32.)  It  is  well  known  that 
the  fee  bill  of  1818  was  prepared  by  the  late  Chancellor 
Kent,  under  a  resolution  of  the  assembly,  with  remarks 
explanatory  of  each  item.  The  second  clause  of  tlie  pres- 
ent fee  bill,  which  authorizes  a  charge  by  the  folio  for 
drawing  pleadings  "  and  other  proceedings  in  a  cause," 
was  not  intended  to  cover  the  draft  of  a  bill  of  costs.  The 
fee  bill  of  1813  had  a  special  provision  allowing  for  such 
draft  by  the  folio,  but  it  was  intended  to  be  excluded  by 
Chancellor  Kent's  bill,  although  the  second  clause  was  re- 
tained as  in  the  bill  of  1813  and  in  that  which  is  now  in 
force.  In  his  report  to  the  assembly,  (Journal  of  Febru- 
aiy  25,  1818,  p.  335,)  the  late  chancellor  has  appended 
this  remark  to  the  item  for  copies  of  the  bill  of  costs : 
^^  The  allowance  in  this  case  is  much  diminished  from  the 
act  of  1813,  by  totally  omitting  the  following  charge : 
*  Drawing  costs  for  taxation,  for  every  ninety  words, 
[*68]  twenty  *cents.' "    But  it  would  have  been  increased  in- 
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stead  of  diminished  if  it  could  have  been  taxed  under  the       i^^o. 
second  danse;  because  the  allowance  for  drawing  plead-     suffon'^ 
bgs  and  other  proceedings  was  raised  to  25  cents  in  the      Bpl'^* 
bill  as  reported  by  him.    The  uniform  construction  of  that 
fee  bill  by  my  predecessors  has  been  against  the  right 
here  claimed,  and  in  accordance  with  the  intention  of  the 
chancellor  as  expressed  in  his  report.    The  same  construc- 
tion mnst  therefore  continue  to  be  given  by  this  court  to 
like  provisions  in  the  Revised  Statutes.    The  charge  for 
drawing  and  filing  a  precipe  is  excluded  by  the  Revised 
Statutes,  (2  R.  S.  651,  §  11 ;)  and  the  allowance  for  in- 
terest on  the  examiner's  fees  was  illegal  and  improper. 

Under  the  present  law  the  taxed  bills  of  costs  are  to  be 
annexed  and  to  constitute  a  part  of  the  enrolment  of  the 
decree.  They  must  therefore  be  carefully  engrossed  with- 
out erasures  or  interlineations,  like  other  papers  filed  in 
Uie  cause ;  and  if  they  are  not  in  that  situation,  or  if  any 
considerable  deductions  are  allowed  on  taxation,  they  must 
be  re-drawn  at  the  expense  of  the  solicitors  oflfering  them 
foT  taxation  before  the  taxing  officer  certifies  thereon  the 
amount  at  which  they  are  taxed. 

The  bill  of  costs  in  this  case  must  be  referred  back  to 
the  master  to  be  taxed  on  the  principles  above  stated ;  re- 
jecting the  costs  of  the  two  special  motions  where  the  late 
chancellor  denied  costs  to  either  party.    The  bill  must  be 
re-drawn,  so  as  to  include  the  several  items  of  fees  due  to 
the  examiner  in  detail,  together  with  the  costs  of  opposing 
the  application  to  file  a  bill  of  review,  and  the  costs  of  the 
enrolment  of  the  decree  of  this  court  founded  on  the  re- 
mittitur, and  of  the  execution  to  carry  the  decree  into 
effect;  and  excluding  the  items  of  the  present  bill  which 
are  declared  to  be  improper.    A  copy  of  the  bill  as  re- 
drawn, with  the  usual  notice  of  taxation,  is  to  be  served, 
and  neither  party  is  to  have  any  costs  on  this  application 
for  a  re-taxation. 
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18S0. 


Y.       '  *The  Mohawk  Bank  v.  R.  &  P.  Atwateb, 

AtWAter. 

A  creditor  raay  file  his  bill  to  set  aside  a  fraudulent  conveyance  of  the  real 
estate  of  his  debtor  as  soon  as  he  has  obtained  a  judgment,  which  is  t 
lien  on  the  land. 

A  judgment  continues  to  be  a  lien  on  real  estate,  after  the  expiration  of  the 
ten  years,  as  against  the  defendant  in  the  judgment  or  his  grantee  with- 
out valuable  consideration,  but  not  as  against  bona  fide  purchasers  or 
incumbrancers. 

Where  a  debtor  with  an  intention  of  defrauding  his  creditors  executes  a  con* 
Teyance  of  his  property  without  any  valuable  consideration  being  paid 
by  the  grantee,  the  conveyance  is  void  as  against  such  creditors,  although 
the  voluntary  grantee  was  not  privy  to  the  fraud. 

Where  a  party  is  examined  as  a  witness  between  other  parties  in  the  smt^ 
he  is  always  examined  subject  to  all  just  exceptions,  and  if  he  is  inter- 
ested, the  objection  may  be  taken  at  the  hearing,  although  it  has  not 
been  previously  made. 

But  in  ordinary  cases  the  objection  to  a  witness  must  be  made  at  the  time 
of  his  examination,  or  before  ^e  closing  of  the  proofs  in  Uie  cause. 

It  is  the  duty  of  the  sheriff  to  sell  lands  in  parcels  where  the  property  if 
so  situated  that  it  will  probably  produce  more  by  that  mode  of  selling ; 
or  where  a  part  only  is  required  to  satisfy  the  execution. 

But  a  sale  of  several  parcels  together  does  not  render  the  sale  void,  out 
only  voidable ;  and  after  a  great  lapse  of  time  the  sale  will  not  be  dis- 
turbed. 

Feb.  16th.  In  May,  1816,  Eussell  At  water  was  tho  owner  of  the 
premises  iu  question  in  this  cause,  together  with  a  large 
tract  of  land  in  tlie  county  of  St.  Lawrence.  By  a  deed 
of  that  date,  in  consideration  of  one  dollar  and  the  love 
and  good  will  which  he  bore  to  his  son  Phineas,  lie  con- 
veyed to  him  the  mill  lot  now  in  controversy  with  tho 
buildings  thereon.  At  the  date  of  this  conveyance  li. 
Atwater  was  extensively  indebted  to  the  complainants 
and  others,  and  as  the  event  proved,  was  then  insolvent, 
although  he  had  at  the  time  considerable  property  in  his 
hands.  On  the  first  of  July,  1816,  the  complainants  ob- 
tained a  judgment  for  their  debt  against  R.  Atwater,  and 
in  1817  they  issued  an  execution  upon  such  judgment,  by 
virtue  of  which,  in  March,  1818,  the  lands  of  R.  Atwater 
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in  the  county  of  St.  Lawrence,  including  the  mills  and       isw. 
mill  lot  in  controyersjy  were  sold  b j  the  sheriff  of  that  Mohawk  B^ 
county  and  were  purchased  in  for  the  complainants  bj    AtwaUr 
their  cashier,  to  whom  they  were  conveyed  by  such  sheriff. 
A  large  balance  still  remains  due  npon  the  complainants' 
execution,  and  the  ^complainants  have  offered  to  both  de-  [^^^J 

fendants  to  reconvey  to  them  the  whole  property  purchased 
at  the  sale  upon  receiving  the  amount  of  their  debt  and  ad- 
Tances.  The  bill  in  this  suit  was  filed  in  1825  to  set  aside 
the  conveyance  of  May,  1816,  upon  the  ground  of  its  being 
frandolent  and  void,  and  in  order  to  obtain  possession  of 
the  mills  and  mill  lot  in  question,  and  for  an  account  of 
the  rents  and  profits  thereof.  Numerous  witnesses  wqre 
examined,  and  the  cause  was  finally  heard  upqp  the  plead- 
ings and  proofs,  at  the  last  March  term. 

A.  Van  Vechten  and  A,  G.  Paige^  for  complainants. 
The  deed  from  the  defendant  Russell  Atwater  to  the  de- 
fendant Phineas  Atwater,  was  a  voluntary  conveyance 
and  without  consideration,  and  was,  therefore,  fraudulent 
and  void  as  against  the  creditors  of  Russell  Atwater,  ho 
being  deeply  involved  in  debt  at  the  time  of  the  execu- 
tion of  the  deed.    Being  indebted  beyond  an  ability  to 
pay  is  conclusive  evidence  of  fraud.     A  man  in  embar- 
rassed circumstances  cannot  provide  for  his  family  at  the 
expense  of  his  creditors.    A  voluntary  deed  is  void  equally 
against  subsequent  as  against  prior  creditors.     {Jackson 
(X  defik  Van  Wyck  v.  Seward^  5  Cowen's  R.  67, 72.    Eeade 
y.livingstonj  3  John.  Ch.  R.  481.     3  Cruise's  ^ig.  374, 
tit  32,  ch.  22,  §  26,  28.    Id.  377,  tit  32,  ch.  22,  §  32,  33. 
Id.  385,  tit  32,  ch.  22,  §  51,.    Jackson  v.  Brushy  20  John. 
B.  5.  nUdreth  v.  Sands,  2  John.  Ch.  R.  48.     Verplanck 
V.  Sterry,  12  Johns.  R.  552.    Murray  v.  Riggs,  15  Johns. 
R  587.     Anderson  v.  Roberts^  18  Johns.  R.  526,  per 
Spencer,  Ch,  J)    Deeds  executed  with  intent  to  defraud 
creditors,  although  mad^  for  a  good  and  valuable  consider- 
ation, are  void.    Actual  fraud  in  giving  a  conveyance  of 
real  property  may  be  inferred  from  circumstances.    (3 
VouIL  6 
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18»Q>       Cruise,  372,  tit.  32,  ch.  22,  §  19.     3  id.  894,  tit.  32,  eh 
Mohawk  BTc  22,  §  63.    Sands  v.  Hildreth,  14  John.  K.  493.   Wickham 
Atwater.     ^'  -3^^^^>  12  John.  E.  320.    Jackson  v.  MyerSy  18  John. 
R.  426.     3  Bac.  Ab.  312,  314,  title  Fraud  c.    Jackson  v. 
Terry^  13  John.  R.  471.    Bildreth  v.  ^Siirufo,  2  John.  CL 
R.  36, 41.)    The  circumstances  of  this  case  show,  that  the 
deed  in  question  was  given  with  intent  to  defraud  credit- 
ors.   To  make  a  bona  fide  purchase,  payment  of  the  con- 
[♦56]  sideration  money  must  be  made  *out  j  it  must  be  actually 

paid,  and  not  merely  secured  to  be  paid ;  for  otherwise 
the  purchaser  could  not  be  hurt^  {jTackson  v.  CadweUy  1 
Oowen's  R.  641,  2.  Jewett  v.  Paliner^  7  John.  Ch.  R, 
65,^68.  Hendricks  v.  BoUnsony  2  John  Ch.  R.  283.) 
The  consideration  expressed  in  the  deed  is  one  dollar,  and 
paternal  love  and  affection.  The  defendants  cannot  now 
set  up  a  different  consideration ;  for  the  rule  is  well  set^ 
tied  that  parties  are  concluded  from  setting  up  a  different 
consideration  from  the  one  expressed  in  the  deed,  except 
in  the  cases  of  fraud,  mistake,  or  surprise.  {Eoisford  v. 
BuTTy  2  John.  Ch.  R.  416.)  Upon  no  other  ground  cant 
a  deed  be  contradicted  by  parol  proof.  The  rule  of  evi- 
dence that  parol  proof  is  inadmissible  to  contradict  or 
substantially  vary  the  legal  import  of  a  written  agree- 
ment, is  the  same  in  equity  as  at  law.  {Stevens  v.  CoopeTy 
1  John.  Ch.  R.  429.)  Where  the  consideration  is  ex- 
pressly stated  in  a  deed,  and  it  is  not  said,  "  and  also  for 
other  considerations,"  proof  of  any  other  consideration  is 
inadmissilfle.  {Maigley  v.  Haivery  7  John.  R.  341.)  This 
doctrine  was  recognized  by  Chancellor  Kent,  in  Benedict 
V.  Lynchy  (1  John.  Ch.  R.  381.)  In  that  case  he  cites  the 
case  of  Peacock  v.  Monky  (1  Ves.  sen.  127,)  where  Lord 
Hardwick  held  the  same  doctrine.  It  would  seem  then, 
that  if  Phineas  Atwater  had  paid  a  valuable  consideration 
for  the  deed  in  question,  it  could  not  have  availed  him, 
as  he  is  bound  by  the  consideration  expressed  in  the  deed. 
The  evidence  produced  to  show  that  the  mill  lot  was  ex- 
cepted from  the  sale  is  altogether  insufficient    The  whole 
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transaction  between   liassell    and  Pbineas  Atwater  is       isso. 
stamped  with    fraud.     In  May,  Bussell  Atwater  was  Mohawk  Fk. 
pressed  to  pay  his  debt  to  the, complainants.    In  June    Atwater. 
tliereafter.  he  gives  this  deed.    He  gives  it,  too,  without 
consideration ;  for  it  is  evident  that  the  mill  was  erected 
^th  his  money ;  and  the  services  of  Pbineas  not  only  ap- 
pear to  have  been  rendered  during  his  minority,  but  they 
also  have  been  proved  to  have  been  of  no  value.    Judg- 
ment creditors  may  always  come  into  chancery  to  have  a 
frandnlent  incumbrance  or  conveyance  removed.     It  is 
too  late  now  to  suppress  D.  Boyd's  testimony  upon  the 
ground  of  interest    The  objection  should  have  been  made 
before  the  proofs  were  *closed.    Agents  having  an  inter-  [*5T] 

est,  are  good  witnesses  in  relation  to  matters  connected 
with  the  agency.  No  objection  or  complaint  was  made 
at  the  time  as  to  the  mode  of  sale.  It  is  now  too  late  to 
make  such  objection.  It  is  not  put  in  issue  by  the  plead- 
ings; and  the  defendants  having  so  long  acquiesced  in 
t^e  sale,  cannot  now  disturb  it 

jD.  Sdderiy  for  defendants.  The  witness  D.  Boyd  was 
interested,  being  a  stockholder  in  the  Mohawk  Bank. 
The  complainants  were  bound  to  show  that  his  interest 
had  ceased  to  exist  or  had  been  discharged.  The  deed  to 
Phineas  Atwater  is  valid,  and  was  given  for  a  su£Scient 
consideration.  The  consideration  expressed  was  not  in- 
tended to  deceive  any  person.  The  transaction  was  not' 
kept  concealed,  but  was  made  as  public  as  it  well  could 
^-  Hills  are  so  important  to  large  tracts  of  land  that  it 
wonld  advance  the  interest  of  a  large  land  holder  to  grant 
a  mill  seat  for  no  other  consideration  than  that  of  having 
a  mill  erected  upon  his  land.  The  services  of  Phineas 
Atwater  were  valuable  to  his  father,  and  fully  equal  to 
the  decreased  value  of  the  land  at  the  time  the  deed  was 
given.  Where  the  contract  is  binding  between  the  par- 
ties, and  is  sought  to  be  impeached  by  proof  aliunde,  it 
may  be  supported  by  like  proof.    In  aU  the  cases  cited 
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^  18S0.  on  the  other  aide,  one  of  the  parties  to  the  deed  goug&t 
Mohawk  Wk.  himself  to  enforce  it  {fioUford  v.  Burr^  2  John  Ch.  B. 
Atwater.  ^^^'  ^^^  ^-  W^<5*to^>  Sayre's  B.  209,)  In  a  contro* 
versy  between  one  of  the  parties  anji  a  stranger,  either^  of  ^ 
them  may  inquire  into  the  whole  character  o^  the  instru- 
ment (3. Starkie  on  £y»  1051.  King. y.  Ifhh^tfnUmtaof 
Seammondeny  8  T.  R  ^TL  JBjing  y.  Xnhc^lntantd  (^  Zam^ 
dany  8  id.  379.  Mng  y.  InhaiitanU  of  Shenfiddi  U 
East's  B.  64A.)  Grantees  may  always  inquire  into  the 
true  consideration  of  conyeyances,  when  there  is  in  fact 
some  other  consideration  than  the  one  expressed.  A  deed 
fraudulent  in  its  inception  may  become  yalid  by  matter 
ex  post  facto.  ( Ver^nck  y.  Sterry^  la  John.  5^  55?.) 
Thus  the  seryices  of  PhineaS:  Atwater  a^d  wife  subse- 
quent to  the  date  of  the  deed  may  render  it  yalid  as  the 
consideration  thereo£  {Murray  y.  Jiigg$^  15  John.  R 
[*58]  687,  opinion  of  Thompson,  Oh.  J.)    ^TSija  conjplainants 

cannot  inquire  into  the  yalidity  of  the  deed  to  Phineas 
Atwater,  for  they  haye  not  shown,  ia  th^ir  bill  that  their 
demand  is  unsatbfied.  They  cannot  succeed  as  purchas- 
ers, for  they  neyer  purchased  the  n^iU.  As  judgn^ent  cired- 
itors,  they  haye  no  title  from  which  to  remoye  a  cloud. 
The  sale  was  yoid,  the  whole  tract  of  land  haying  been 
sold  together,  and  not  in  parcels*  ( Woods  y.  MoneUy  1 
John.  Oh.  R.  502.)  If  there  be  doubts  whether  any  par^ 
tioular  parcel  was  sold,  the  court  will  intend  it  was  not 
sold. 

Thb  Ohavoellob.  The  main  questipn  in  this  qause  is 
whether  the  deed  of  B.  Atwater  tp  his  son  is.  to  be  con- 
sidered fraudulent  imd  yoid  as  against  these  complainai^ta 
as  judgment  creditors.  If  it  was  yoid  as  against  them, 
they  had  a  right  to  file  their  bill  to  set  it  aside  as  soon  a^. 
they  obtained  a  judgment,  which  was  a  lien  upon  the 
property.  {Beck  y.  Burdetty  1  Paige's  B.  308.)  Tl^o 
judgment  is  still  a  lien  upon  the  property  as  against  these 
defendants,  although  it  would  not  haye  been  against  a 
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bona  fide  purchaser,  after  the  expiration  of  the  ten  years.       18>0. 
If  the  property  was  not  legally  sold,  the  conveyance  n>ay  Mohawk  BX 
still  be  set  aside  to  enable  the  complainants  to  go  on  and    ^t^ter 
sell  it  for  the  satisfaction  of  the  residue  of  their  debt ;  but 
if  it  was  legally  sold,  they  will  be  entitled  to  a  deci*ee  for 
the  immediate  possession  of  the  premises,  and  for  an  ac- 
count of  the  rents  and  profits,  as  well  as  to  a  decree  setting 
aside  the  franduleut  conveyance.    I  shall,  therefore,  first 
consider  whether  the  deed  was  void  as  against  the  com 


Preyious  to  the  decision  of  the  court  of  errors  in  Seward 
v.  Jadcsor^  (8  Cowen's  R.  406,)  this  court  had  decided 
that  a  voluntary  conveyance  ^as  void  as  against  creditors 
who  had  pre-existing  debts.  {Read  v.  Livingston^  3  John. 
Ch.  E.  481.  Bayard  v.  Hoffman,  4  id.  450.)  The  prin- 
ciple of  these  cases  was  adopted  by  the  supreme  court  in 
the  case  oiJacJc807i  v.  Seward,  (5  Cowen's  R.  6t,)  and  by 
the  snprerae  court  of  the  United  States  in  Sexton  v. 
ynmUm  and  wife,  (8  Wheaton,  229.)  But  since  the  ^^' 
dsionof  &M7«rrf  v.  Jackson,  the  correctness  of  the  former 
decisions  is  left  in  great  doubt,  if  they  have  not  been 
wholly  overturned.  From  the  conflicting  opinions  of 
various  members  of  the  court,  it  is  impossible  to  say  upon 
what  *principle  the  majority  of  those  voted  who  were  in  [♦59] 

&vor  of  the  reversal  of  the  judgment  of  the  supreme 
court ;  but  if  they  adopted  the  opinion  of  Spencer  and 
Al^en,  senators,  a  voluntary  conveyance  is  not  void  even 
M  Vigainst  antecedent  creditors.  It  is  only  prima  facie 
fra^iulent  as  against  them ;  and  it  is  doubtful  whether 
the  reyised  statutes  have  not  gone  still  farther,  and  thrown 
the  onus  proband!,  in  all  cases,  upon  the  creditor  who  at- 
tempts to  impeach  a  voluntary  conveyance  as  fraudulent 
(^  IJ.  S,  187,  §  4,  and  revisors'  note.)  This  statute,  how- 
e^ej',  cannot  affect  the  decision  of  tliis  court  upon  a  case 
whiji  had  previously  arisen. 

Rom  the  testimony,  I  am  satisfied  that  this  conveyance 
WA  fraudulent  in  fact  as  against  the  creditors  of  the 
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1880.  father.  At  the  time  of  the  conveyance,  the  grantor  was 
Mohawk  BIl  indebted  to  various  individuals  in  a  sum  exceeding  fifty 
Atirater  thousand  dollars,  most  of  which  was  then  due.  His 
property,  to  a  great  extent,  was  in  wild  lands,  which  could 
not  be  converted  into  money  in  time  to  meet  the  demands 
of  his  creditors,  even  if  it  should  ultimately  prove  suf- 
ficient. In  this  situation,  and  a  few  weeks  before  he  con- 
fessed the  judgment  to  the  complainants,  and  when  they 
were  undoubtedly  pressing  him  for  payment,  he  conveyed 
this  mill  site,  on  which  he  had  already  contracted  to 
build  an  extensive  establishment.  Independent  of  the 
deed's  purporting  on  its  face  to  be  a  voluntary  gift  to  the 
son,  the  weight  of  evidence  is  that  no  real  consideration 
passed  between  him  and  the  father.  The  defendants  do 
not  allege  in  tlieir  answer  that  the  son  had  performed 
services,  after  he  became  of  age,  which  constituted  any 
part  of  the  consideration  of  the  conveyance.  It  is  also 
evident  from  the  testimony  that  a  great  portion  if  not  all 
of  the  funds  which  were  afterwards  expended  in  making 
the  erections  on  the  premises  were  the  proceeds  of  the 
father's  property,  which  ought  to  have  been  devoted  to 
the  payment  of  his  honest  creditors.  It  is  of  no  conse- 
quence in  this  suit  whether  the  son  knew  the  extent  of  his 
father's  indebtedness  or  not.  If  the  father  committed  a 
fraud  upon  his  creditors  by  giving  away  property  which 
should  have  been  reserved  for  them,  the  grantee  without 
valuable  consideration  cannot  be  protected,  although  he 
was  not  privy  to  the  fraud.  The  deed  of  1816  must 
therefore  be  declared  fraudulent  and  void  as  against  the 
[*60]  *complainants,  and  all  persons  claiming  as  purchasers  of 

the  premises  under  their  judgment  against  Russell  At- 
water ;  and  the  defendant  Phineas  Atwater  must  release 
to  the  complainants  all  interest  in  the  premises  derived 
by  him  under  that  deed. 

Tlie  next  question  is  whether  there  was  a  valid  sale  of 
this  property  under  the  judgment,  so  as  to  entitle  the 
<H)mplainants  to  the  possession  of  the  premises  without 
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the  expense  and  delay  of  a  new  sale  by  the  sheriflf.    On       isso. 
this  question,  the  evidence  of  David  Boyd  is  material ;  Mohawk  B'k 
and  it  may  be  necessary  to  consider  an  objection  made  to    j^^twater. 
iiis  testimony  on  the  hearing. 

It  is  alleged  that  he  was  a  stockholder  in  the  bank  at 
the  time  he  gave  his  testimony,  and  was  therefore  an  in- 
competent witness  for  the  complainants.  If  this  were 
trne  in  point  of  fact,  and  the  objection  had  been  made  in 
time,  his  testimony  must  have  been  excluded.  A  stock- 
holder in  a  moneyed  corporation  cannot  be  a  witness  in  its 
feyor,  where  the  result  of  the  suit  will  be  to  increase  or 
diminish  the  funds  of  the  institution.[l]    The  witnesses 

[1]  Tht  bdief  of  a  witneis  that  Ira  is  interested  in  the  event  of  the  suit 

or  I  feeUng  of  honorary  obligation  to  the  party  calling  him,  it  seems,  is  no 

oljeetioQ  to  his  competency,  if  in  fact  he  has  no  legal  or  equitable  interest 

in  the  evsnt  of  the  suit     Stall  t.  CaUkUl  Bank,  18  Wen.  466.     Oilpin  r, 

VtncetU,  9  J.  R.  219.     Stoekhafn  y.  JaneM,  10  J.  R.  21.     Moore  v.  Hiteh- 

code,  4  Wen.  292.     ^oH  v.  HVl,  8  Wen.  886.     Watson  v.  Smith,  18  Wen. 

61   A  person  is  not  incompetent  as  a  witness  because  he  believes  himself 

interested  in  the  eTent  of  the  suit ;  the  court  and  not  the  person  called  at        ^ 

a  witoeu  most  decide  upon  his  competency.     Objections  arising  from  a 

Bopposed  moral  or  honorary  obligation,  go  merely  to  tlie  credibility  of  the 

▼itncM.     Commercial  Bank  of  Albany  t.  Hughee,  17   Wen.   94.     The 

geoeral  rule  as  to  the  competency  of  a  witness,  although  there  may  be 

come  technical  exceptions,  is  that  if  the  witness  will  not  gain  or  lose  by 

^«  erentof  the  cause,  or  if  the  Terdict  cannot  be  given  in  evidence  for 

or  against  him  in  another  suit,  the  objection  goes  to  his  credit  only, 

ud  not  to  his  competency.     S.  C.  14  J.  R.  81.     The  general  rule  is,  that 

if  a  witness  cannot  gain  or  lose  by  the  event  of  a  suit,  or  if  the  verdict 

cannot  be  given  in  evidence  for  or  against  him,  in  another  suit,  the  ob- 

jsel'on  goes  to  his  credit,  and  not  to  his  competency.     Van  Nuys  y.  Ter- 

A*"'.  S  J.  C.  82.     Caae  r.  Reeve,  14  J.  R.  79.     An  interest  in  the  question 

Ofily  does  not  disqualify  a  witness,  but  the  objection  goes  to'  his  credit 

^7-   Ibi    It  was  held  that  if  the  effect  of  the  testimony  of  a  witness  be 

to  create  or  increase  a  fund  in  which  he  will  be  entitled  to  participate,  he 

JB  ioeompetent      Phanix  y.   The  Aesigneeit  of  Ingraham,  6  J.   R.  268.  ; 

^yton  J.  Hallett,  1  CaL  R.  864.     Stewart  v.  Kip,  6  J.  R.  256.     Ten  Eyck 

^'  ^ill,  5  Wen.  65.    The  competency  of  a  witness  on  the  score  of  interest 

voat  be  shown  to  be  certain ;  it  may  not  be  presumed  from  circumstances ; 

▼heo  the  effect  of  his  testimony  will  be  to  increase,  create,  or  prevent  the 

diaunutiin  of  a  fund  in  which  he  is  entitled  to  share,  and  without  which 

hk  elaia  wiU  be  lost  in  whole  or  in  part,  the  interest  is  direct  and  certaioi 
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^^^       were  examined  on  written  interrogatories.    No  objectioi 

Hobawk  BTl  was  made  to  the  competency  of  David  Boyd  as  a  witness 

AtwAt«r.     during  his  examination,  or  at  any  time  before  the  proo& 

in  the  cause  were  finally  closed.    He  was  examined  as  a 

And  rnieh  witneM  inay  not  testify.  Bat  If  the  fand  ActiuJly  ezisU»  and 
win  continue  wlmtercr  Uie  erent  of  the  snit,  a  witness  caUed  to  protect 
or  increase  it,  is  competent,  nnlees  it  appear  that  the  fund  as  it  is,  is  not 
enough  to  meet  the  charges  on  it  Jhtel  t.  Usher,  4  Deoio,  615.  A  remote 
or  contingent  interest  goes  only  to  the  credit  of  the  witness,  not  to  hii  . 
competency.  Stewart  t.  Alp,  6  J.  R.  26S.  A  person  interested  in  th« 
•vent  is  competent,  when  called  on  to  give  evidence  contrary -to  hil 
intereet  JaekMon  ex  dem.  YounffM  v.  Vredenbergh,  1  J.  R.  159.  If  a  wit- 
ness stands  in  that  situation,  that  which  way  soever  the  suit  may  termi- 
nate, he  will  be  equally  liable,  and  to  the  same  extent,  to  the  losing  party, 
he  is  admissible.  Marquand  v.  Webb,  16  J.  R.  89.  In  an  action  brought 
by  an  operative,  under  the  city  of  New  York  lien  law  against  the  owner 
of  a  building,  the  builder  cannot  be  a  witness,  being  interested.  And  his 
incompetency  cannot  be  removed  by  a  release.  Minor  v.  Hoyt,  4  Hill, 
198.  The  necessity  which  authorizes  the  calling  of  an  interested  witness 
must  be  general  in  its  nature,  embracing  a  large  and  definite  class  oJT 
eases,  and  such  as  arises  in  the  natural  and  usual  course  of  human  affairs, 
A  teller  in  a  bank  comes  within  the  rule,  and  is  a  competent  witness  for 
the  bank,  although  he  has  given  a  bond  with  sureties  for  the  correct  dis^ 
chaige  of  his  duties.  U.  8.  Bank  v.  Steams,  16  Wen.  814.  Where  on  a 
trial  of  a  cause  in  assumpsit  on  a  promissory  note  against  several  defend* 
ants,  the  jury  were  instructed  to  pass  upon  the  liability  of  one  of  the  de- 
fendants, and  a  verdict  was  rendered  in  his  favor,  he  is  not  a  competent 
witness  in  favor  of  his  co-defendant&  OrUwold  v.  Sedgwick,  1  Wen.  12S. 
If  an  action,  though  in  form  ex  delicto,  is,  in  fact,  founded  on  a  joint  con- 
tract of  the  defendants,  and  a  person  offered  by  them  as  a  witness,  {e,  g, 
case  against  common  carriers,)  the  rule  that  joint  tort  feasors  are  not  liable  • 
to  contribute,  does  not  apply,  and  the  witness  is  incompetent  Curtis  t. 
^  Mtmteith,  1  Hill,  866.  The  rule  that  a  release  by  one  of  several  joini 
creditors,  discharges  the  debtor  as  to  all,  does  not  apply  to  releases  hf 
partners,  inter  se.  lb.  Where  the  fact  to  be  proved  by  a  witness  is  favor- 
able to  the  party  who  calls  him,  and  the  witness  will  derive  a  certain  ad- 
vantage from  establishing  the  fact  in  the  way  proposed,  he  cannot  h% 
heard,  whether  the  benefit  be  great  or  small  Marquand  v.  Webb,  16  J. 
B.  89.  Where  a  defendant  in  ejectment  sets  iip  as  a  defence  that  he  was 
not  in  possession  when  the  declaration  was  served,  his  lessee  is  not  a  coin* 
petent  witness  to  the  fact,  as  he  has  an  intet'est  both  in  the  question  and 
In  the  event  Jackson  ex  dem.  Van  Den  Bergh  v.  Trusdell,  12  J.  R.  24S. 
In  ^ectment  for  dower,  the  defendant  offered  B.,  his  landlord,  as  a  wit 
,  and  it  appeared  that  B.  had  leased  to  the  defendant  for  years,  witii 
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▼itness  in  July,  1828.    Several  weeks  afker  his  testimony       1B80» 
was  closed,  John  Boyd,  the  father-in-law  of  one  of  the  de-  Mohawk  Wk 
firadants,  in  answer  to  the  last  and  general  interrogatory,    Atwatur 
stated  among  other  things  that  about  the  time  of  the  ^e 

Adorenint  for  quiet  enjoymetit;  and  that  B.*8  title  vas  a  lease  in  fee  frcfm. 
Y.,  containing  a  like  c<nrenant,  and  reserving  rent  and  a  quarter  gale; 
lidd,  thftt  B.  was  ineompetent,  notwiUiBtandiag  V.'b  covenant  to  him,  hit 
inttfnt  preponderating  in  favor  of  his  tenant,  Moak  v.  Johnson^  1  Hill, 
99.  The  possession  of  the  tenant  being  that  of  the  landlord ;  in  ejectment 
igtiost  the  former,  the  latter  is,  in  general,  incoihpetent  as  a  witness  fdr 
l&OL  IK  The  witness*  interest,  in  order  to  exclude  him,  mUst  not  have 
•nses  after  the  fact  to  which  he  is  called  to  testify  happened,  and  by  Ida 
<rVB  act,  without  the  interference  or  consent  of  the  party  by  whom  he  is 
called.  Jaekton  ex  dem,  Woodhull  v.  Rum9»^,  8  J.  C.  234.  Where  a  wit- 
nen'u  interested  in  any  part  of  the  demand  of  the  plaintiff,  he  cannot  be 
idmittsd  to  testify  as  to  another  part  Oage  v.  Statfart,  4  J.  R.  208.  If 
ft  peiMn  whose  lands  ai^  bound  by  a  judgment,  execute  a  deed  with  « 

▼arraoty  of  the  same  lands,  and  they  are  afterward  sold  under  a  fi.  fa.  on 
flist  judgment,  in  an  action  between  the  vendee  iand  the  pnrehaser  at  th<l 
Aerifft  sale,  he  is  an  incompetent  witness  to  invalidate  the  judgment 
S^fl  T.  Dttm,  6  J.  R.  028.  The  vendor  of  a  chattel  !s  not  a  competent 
^ntnlm  in  ed  aetion  kgainst  the  vendee  for  tkkiog  it  away,  for  he  b  bourid 
to  warrant  the  title.  Heierinctnee  v.  FJfmoy,  6  J.  R.  6.  A  transfer  by% 
•toekholder  of  his  stock  in  an  incorporated  or  joint  stock  company,  passes 
hii  interest  to  the  purchaser,  although  the  transfer  be  not  confonnable  to 
tl»e  by-laws  of  this  company.  And  after  such  transfer,  the  former  owner 
i>  a  competent  witness  for'the  defendants  in  an  action  against  the  company. 
^&ert  V.  Maiuhuter  Iron  Co.,  11  Wen.  027.  A  party  having  no  fixe! 
^^  interest  in  the  event  of  a  cause  is  a  competent  witness,  although  he 
litres  himself  bound,  in  honor,  to  share  in  the  loss  which  may  be  se- 
«wed  by  the  party  calling  him.  Modre  v.  Hitcheock,  4  Wen.  293.  If  IS 
vitne«  be  called,  and  he  declares  himself  interested  on  the  side  of  the 
pftrty  who  calls  him,  and  this  interest  be  so  circumstanced  that  he  cannot 
tw  released  by  the  party  calling  him,  and  he  will  run  the  risk  of  the  bitto 
on  the  mind  of  the  witness,  then  he  ought  to  be  sworn.  The  TruHen  of 
loMinghurqh  y.  Willard,  8  J.  R.  428.  But  where  a  witness  has  in  ikot 
nolejrii  infArest  in  the  event,  and  does  not  think  himself  legally  interested 
in  the  event,  but  feels  himself  legally  obligated  in  honor  to  share  in  the 
^  ^  sny,  in  anch  case  it  has  been  decided  that  he  is  competent  ianH 
•"gktto  be  awom.  Gilpin  v.  Vincent,  9  J.  R.  220.  So,  where  tlie  qa«*. 
Uofl  was  as  to  the  competency  of  the  lvitn*s  Hord.  He  wias  la  plaintiff  In 
the  jadgment,  by  virtue  of  which  the  property  in  question  Was  iold,  Wj 
^d  not  agree  to  indemnify  the  officer,  but  his  co-plaintiff  did,  and  he  ftslt 
hinaelf  bound  in  honor  to  contribute  to  the  indemnity  of  the  sheriff   He  was 
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1880-  he  understood  from  D.  Boyd  that  he  was  a  stockholder  in 
Hohavk  BTl  the  bank.  Under  the  circumstances,  the  objection  should 
Atwater.  have  been  made  before  the  proofs  in  the  cause  were 
closed,  so  that  the  complainants  might  have  introduced 
witnesses  to  disprove  the  allegation  of  interest,  or  have 
released  and  re-examined  the  witness.  If  Boyd  was  a 
stockholder  in  1818,  it  does  not  follow  that  he  was  in  1828. 
The  presumption  of  a  continuance  of  his  interest  to  tliat 
time  would  be  very  slight. 

Where  a  party  is  examined  as  a  witness  as  between 
other  parties  in  the  suit,  he  is  always  examined  subject  to 
all  just  exceptions,  and  only  as  to  those  matters  in  which 
he  has  no  interest.    In  such  a  case  it  is  not  too  late  to 
[*61]  make  the  ^objection  to  his  testimony  at  the  hearing.     In 

other  cases  the  objection  must  be  made  at  the  time  of 

called  to  support  the  regalarity  of  the  sheriff's  sale.  If  that  was  irregular, 
the  sheriff  was  a  trespasser,  and  might  be  made  liable  as  such.  The 
sheriff  had  his  remedy  against  B.,  and  the  witness  thought  himself  bound 
in  honor  (but  not  legally)  to  share  the  loss  with  B. ;  held,  that  he  was 
within  the  rules  of  the  cases  cited  above,  a  competent  witness,  and  should 
have  been  sworn.  He  had  no  fixed  interest  in  the  event  of  the  suit 
Moore  t.  Hiteheock,  4  Wen.  292.  A  debtor  whose  title  to  lands  acquired 
under  a  judgment  and  execution  against  him  is  sought  to  be  recovered  by 
a  purchaser,  is  interested,  and  not  a  competent  witness  for  such  purchaser, 
in  an  action  brought  for  the  recovery  of  Ian  is.  Jackion  v.  Peck^  4  Wen. 
8(K).  A  party  in  possession  of  lands  is  a  competent  witness  for  a  plaintiff 
in  an  action  involving  the  title  of  such  lands,  although  he  admit  that  he 
should  prefer  that  the  plaintiff  might  succeed  hoping  to  purchase  from 
him  on  better  terms  than  from  the  defendant;  the  objection  is  to  his  credi- 
bility. Jaekton  v.  Leek^  12  Wen.  105.  A  mere  request  to  a  party  to  be- 
come the  surety  of  a  third  person  in  respect  to  thr  costs  of  a  suit,  without 
an  offer  to  indemnify  against  risk,  is  enough  to  render  the  penon  making 
auch  request  an  incompetent  witness,  if  such  suretyship  be  assumed.  Mul- 
heran*8  Exeeutort  v.  Oilleapie,  12  Wen.  849.  Where  a  judge  at  a  trial  re 
ceives  the  testimony  of  a  witness,  who  is  objected  to  a^  incompetent,  upon 
the  facts  already  proved,  reserving  the  question  of  competency,  the  testi- 
mony of  the  witness  thus  sworn,  de  bene  esse,  is  not  tc  have  any  weight 
in  determining  his  competency;  but  this  must  be  referred  exclusively  t* 
the  other  evidence  given  in  the  course  of  trial  MoU  f^  Hicks,  1  Or 
6H> 
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his  examination,  or  at  least  before  tlie  proofs  in  the  cause       18>0» 
are  closed. [1]  Mohawk  B*k 

There  is  certainly  much  contradiction  in  the  testimony,    MwtAw 

id  to  what  was  actually  sold  by  the  sheriff;  but  I  tliink 

the  weight  of  evidence  is,  that  the  lot  which  included  tbe 

mills,  &c.  was  sold,  without  any  reservation  of  this  part 

thereof.   If  this  matter  is  left  doubtful  by  the  parol  proof, 

the  sheriff's  deed  is  very  strong  evidence  in  favor  of  the 

complainants  on  that  point,  and  must  settle  the  question 

in  tlieir  favor.    It  would  be  going  too  far  to  say  the 

sheriff's  deed  must  be  conclusive ;  but  after  such  a  lapse 

of  time,  the  deed  of  the  sheriff  given  immediately  after 

the  sale,  and  when  he  was  acting  under  his  oath  of  office, 

ought  not  to  be  set  aside  except  on  the  most  conclusive 

evidence  of  fraud  or  mistake  in  the  description  of  the 

property. 

The  defendant's  fifth  point  is,  that  the  property  of  Eus- 
sell  Atwater  was  sold  together,  and  not  in  separate  parcels. 
It  is  undoubtedly  the  duty  of  the  sheriff  to  sell  in  parcels 
whenever  the  property  is  so  situated  that  it  will  probably 
produce  more  by  that  mode  of  selling,  or  where  a  part 
only  of  the  property  is  required  to  satisfy  the  execution. 
In  tliis  case  a  large  tract  was  sold  together ;  but  it  was 

[1]  An  objection  to  the  competency  of  a  witness,  on  the  ground  of  in- 
terest, most  be  taken  before  the  closing  of  the  proofs ;  it  is  too  late  to  ob- 
jeet  when  the  cause  is  brought  to  a  hearing  on  the  pleadings  and  proofs. 
Or^jl  r.  Dodgct  14  Wen.  593.     If  evidence,  competent  at  the  time  it  is 
offered,  be  objected  to,  and  the  objection  overruled,  become  incompetent 
by  nibseqaent  proof,  the  objection  must  be  renewed,  or  the  party  making 
it  Till  be  deeme^to  have  waived  his  right  of  excepting.     Mitchell  v.  RotU- 
'<ose,2  Hall,  851.     Where  a  witness  is  called,  and,  on  objection  to  his 
competency,  is  put  on  his  voire  dire,  and  answers  generally  that  he  is 
interested,  he  should  be  rejected ;  if  the  party  oaUing  him  wishes  to  show 
the  Dstare  of  the  interest,  as  that  it  is  ideJil,  or  such  as  will  not  exclude 
tbe  witness,  he  should  follow  up  the  examination  with  particular  questions. 
William*  V.  MattJiews,  3  Cow.  252.     Without  doubt  the  court  were  au- 
thorized to  require  from  the  witness  a  statement  of  the  nature  of  his 
interest,  but  thia  was  discretionary,  and  does  not  in  that  case  seem  to  have 
biea  called  for;  the  plaintiff  acquiesced  in  the* general  anawer.    lb. 
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encumbered  by  heavy  mortgages,  and  the  whole  trad 
llolLAwk  Bt  ^o^id  not  have  been  sufficient  to  satisfy  the  execution  by 
Aiir*t«r.  any  mode  of  selling.  In  tlie  peculiar  situation  of  this 
property  it  is  impossible  to  say  whether  the  sheriff  adopted 
the  proper  mode  to  make  it  produce  the  best  price.  A 
sale  thus  made  is  not  void ;  it  is  at  most  voidable ;  and 
after  such  a  lapse  of  time,  great  injustice  might  be  done 
by  vacating  the  same. 

But  in  this  case  another  objection  exists  to  this  defence. 
There  is  nothing  said  in  the  bill  as  to  the  manner  of  sell- 
ing  the  property,  and  no  objection  is  made  in  the  answer 
that  it  was  sold  together  and  not  in  parcels.  The  whole 
of  the  defendant's  testimony  on  that  subject  is  therefore 
on  a  point  not  in  issue  by  the  pleadings,  and  no  decree 
can  be  founded  thereon.  If  this  defence  had  been  set  up 
in  the  answer,  the  complainants  would  have  been  ap- 
prised of  the  necessity  of  showing  by  the  testimony  of 
[*62]  witnesses  acquainted  with  the  ^property  and  the  incum- 

brances thereon,  that  the  mdde  of  selling  adopted  by  the 
sheriff  was  that  which  was  most  beneficial  for  all  con- 
cerned. 

Tlie  defendants  tnust  therefore  deliver  up  the  possession 
of  the  premises  to  the  complainants,  on  production  of  a 
copy  of  the  decree  in  this  case ;  and  there  must  be  a 
reference  to  a  master  residing  in  the  coitnty  of  St.  Law- 
rence to  take  an  account  of  the  rents  fend  profits  of  the 
premises  received  by  P.  Atwater,  or  which  he  might  have 
received  hf  reasonable  diligence  while  he  has  been  in 
possession  thereof.  And  on  the  coming  in  and  confirma 
tion  of  the  master's  report,  the  complainante  are  to  have 
execution  against  the  defendant  P.  Atwater  for  the  amount 
reported  due,  and  against  both  defendants  fol*  the  costs  of 
this  suit  to  be  taxed. 
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lata 

€br»TM 
O&AYES  V.  Grates.  ^' 

b  I  sqH  igaiitft  the  hvabaiid  for  a  diroree,  if  he  stiffen  the  bill  to  he  takaa 

M  eonieased  and  a  divorce  ia  granted,  coate  follow  of  course. 
Qa  iriSt  i»  sUo  entitled  to  alimony  if  her  circumfltances  render  such  im 

•Dvwance  either  necessary  or  proper. 
The  rrfereoce  to  the  master  to  ascertain  the  truth  of  the  facts  charged  in 

the  bill  is  to  satisfy  the  court,  and  to  prevent  collusion  between  tha 

{NutMi;  sad  the  husband  cannot  set  up  any  matter,  in  opposition  \fi  tha 

vififl  daim  for  coats  or  alimony,  which  if  set  up  by  an  iinswer  wouldl 

hsTn  been  a  sufficient  ground  for  refusing  a  divorce. 
Wliere  the  wife  obtains  a  divorce  upon  the  groun4  of  adultery,  a  reason- 

ible  eoaniel  fee  may  be  allowed  and  taxed  against  the  husband. 

The  comphtinant  filed  a  bill  in  this  case  to  obtain  a   March  2d 
divorce  upon  the  ground  of  the  adultery  of  her  husband. 
He  snffered  the  bill  to  be  taken  as  confessed.     On  refer- 
ence to  a  master  the  facts  charged  in  the  bill  were  fully- 
established.    Upon  the  coming  in  of  the  master's  report, 

/.  Z.  MasoJij  for  the  complainant,  moved  for  a  divorce 
and  for  costs.  He  also  claimed  alimony  for  the  com* 
plainant,  and  applied  for  an  allowance,  to  discharge  her 
reasonable  counsel  fees  and  for  the  support  and  mainte- 
nance of  the  children  of  the  marriage. 

*W.  Talmoffe^  for  the  defendant,  admitted  that  the  [*03] 

complainant  was  entitled  to  a  decree  for  a  divorce  ;  but 
he  contended  that  there  was  not  sufficient  evidence  in  the 
case  to  entitle  her  to  costs  or  to  an  allowance  for  alimony. 

^  Chancellob.  By  suffering  the  bill  to  be  taken  as 
confe^ed,  the  defendant  admits  he  has  been  guilty  of  the 
adultery  charged,  and  under  such  circumstances  as  to  en- 
title the  complainant  to  a  divorce.  He  cannot  afterwards 
set  up  any  matter  in  opposition  to  her  claim  for  costs,  or 
for  alimony,  which  if  true  would  have  been  a  sufficient 
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I8sa  ground  for  refusing  the  divorce.  If  any  such  matter  ex« 
""  Graves"  isted,  the  defendant  should  have  put  in  an  answer,  iusis^ 
Q  ^'  ing  thereon  as  a  bar  to  the  snit.  Tlie  reference  to  a  mas* 
ter  is  to  satisfy  the  court  that  a  divorce  ought  to  be 
granted,  and  to  prevent  collusion  between  the  parties.  If 
the  complainant  is  entitled  to  a  divorce  on  the  ground 
of  the  adultery,  costs  follow  of  course.  If  the  wife  is  com- 
plainant, the  husband  who  has  been  guilty  of  adultery 
cannot  be  excused  from  contributing  to  the  support  of  the 
children  of  the  marriage,  or  from  an  allowance  by  way  of 
alimony  to  the  wife,  if  her  circumstances  render  such  an 
allowance  necessary  or  proper.  There  must  be  a  decree 
in  this  case  dissolving  the  marriage  contract,  and  the 
usual  clause  must  be  inserted  in  every  case  of  this  kind, 
prohibiting  the  defendant  from  marrying  during  the  life 
time  of  the  complainant  Although  tlie  defendant  would 
be  punishable  for  felony  if  he  married  again,  yet  this 
clause  is  necessary  in  order  to  prevent  him  from  impos- 
ing upon  others,  who  might  suppose  he  was  capable  of 
contracting  matrimony  if  the  decree  was  general. 

The  defendant  must  pay  to  the  complainant  or  to  her 
solicitor  the  costs  of  this  suit  to  be  taxed,  including  rea- 
^         sonable  counsel  fees  to  be  settled  and  included  in  the 
same  bill  by  the  taxing  officer. 

It  must  be  referred  to  the  master  who  made  the  report 
as  to  the  matters  stated  in  the  complainant's  bill,  to  ascer- 
tain and  report  which  of  the  parties  ought  to  have  the 
care  and  custody  of  the  children  of  the  marriage ;  and  if 
he  shall  award  the  custody  of  them  or  either  of  them  to 
[*64]  the  wife,  that  *he  also  report  what  sums  the  defendant 

should  pay  to  the  complainant  for  their  maintenance,  and 
when  and  in  what  manner.  And  the  master  must  also 
ascertain  and  report  whether  any  and  what  allowance 
should  be  made  to  tlie  complainant  for  her  own  support, 
and  when  and  how  the  same  ought  to  be  payable ;  and 
what  security  should  be  given  by  the  defendant  for  the 
payment  of  such  sums  as  shall  be  fixed  by  the  master  foi 
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the  maintenance  of  the  children,  or  for  the  supp  >rt  of  the       mo. 
complainant.    And  all  further  questions  and  directions  In  the  mattet 
are  to  be  reserved  until  the  coming  in  of  that  report.         ^     powmng 


In  the  icATTEB  OF  Thohas  Bbowning. 

k  porehiMr  at  a  master^s  sale  is  bound  to  complete  the  purohaae,  where 
tlie  Tendor  shows  a  prima  facie  title,  against  which  there  are  no  reason- 
able grounds  of  suspicion. 

If  it  ippesn  that  any  person  is  making  a  claim  adverse  to  the  title  of  the 
TCDdoT)  or  that  there  are  probable  grounds  for  supposing  such  a  claim 
iriQ  be  made,  the  court  will  direct  the  testimony  of  the  witnesses  to  be 
ferpetoated. 

Cathabike  Kohleb,  the  special  guardian  of  the  infant  Maroh  sd 
cliildren  of  Charles  Kohler,  deceased,  under  an  order  of 
this  court,  sold  to  Browning  a  piece  of  land  at  Bush  wick, 
containing  about  two  acres ;  and  the  sale  having  been  re- 
ported to  the  chancellor,  he  confirmed  the  report,  and 
directed  a  conveyance  to  be  made  to  tlie  purchaser. 
Browning  then  presented  his  petition,  setting  forth  the 
proceedings  and  sale ;  that  the  property  was  sold  at  auc- 
tion, and  that  a  good  title  was  to  be  given.  He  further 
set  forth  in  his  petition  that  he  had  paid  the  purchase 
money  to  the  auctioneers,  to  be  held  by  him  until  the  title 
shoold  be  made  satisfactory^  that  the  deed  had  been  exe- 
cuted in  pursuance  of  the  order  of  the  court  and  placed 
ui  the  hands  of  the  petitioner's  counsel  for  the  purpose  of 
an  examination  of  the  title ;  that  the  money  had  been  paid 
over  to  the  guardian  upon  an  agreement  to  be  refunded 
in  case  the  title  should  prove  to  be  defective.  The  peti- 
tioner further  stated  that  his  counsel  had  advised  him  the 
title  was  *defective,  and  he  therefore  prayed  that  the  [*66] 

purchase  money  might  be  refunded  to  him,  together  with 
the  interest  thereon  and  the  costs.    A  reference  was  made 
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ittO^      to  a  master  to  ascertain  and  report  whether  the  title  ot  th* 

la  ike  nuiUer  infants  was  good,  and  such  as  the  petitioner  onght  to  take 

^^^"^ning-  tinder  the  sale.    The  master  reported  that  the  title  waa 

not  valid,  nor  such  as  the  petitioner  ought  to  accept 

From  this  decision  of  the  master  the  guardian  appealed  to 

the  court 

D.  B.  TaUmadge^  for  the  infants, 

Elijah  PiUne^  for  the  petitioner. 

The  Chancellor.  No  person  makes  any  claim  to  thb 
property  in  opposition  to  the  infants  ;  and  the  only  ques- 
tion is  what  evidence  of  title  a  purchaser  under  an  order 
of  sale  has  a  right  to  require.  The  abstract  of  title  fur- 
nished by  the  guardian  extends  back  nearly  forty  years, 
and  no  one  has  claimed  the  land  in  opposition  to  this  ohain 
of  title  during  the  whole  of  that  time.  Even  without  the 
admission  of  the  petitioner's  counsel,  I  think  at  this  tim^ 
it  must  be  considered  that  a  valid  title  passed  to  J.  Wil* 
liams  under  the  deed  of  March,  1791,  which  is  on  records 
In  1797,  Williams  conveyed  the  premises  to  F.  Vander- 
voort,  and  this  conveyance  is  also  recorded.  Vandervoorfr 
conveyed  to  W.  Dougherty  about  the  year  1804.  Dough- 
erty is  dead,  and  his  deed  is  not  produced.  But  Yander- 
voort,  the  grantor,  was  examined  before  the  master,  and 
Bwore  that  he  sold  and  conveyed  the  land  to  Dougherty, 
for  the  consideration  of  £28,  with  warranty;  that  Dough- 
erty went  into  possession,  and  built  a  house  thereon. 
Dougherty  lived  on  the  premises  until  1807,  when  he  sold 
to  N.  Williamson,  who  is  also  dead.  The  deed  from 
Dougherty  to  Williamson  is  not  produced ;  but  Vander- 
veer  swears  that  Dougherty  told  him  he  had  sold  the  land 
to  Williamson.  He  also  swears  that  afterwards,  when  he 
drew  the  deed  from  Williamson  to  Gosline,  he  had  a  deed 
before  him  from  which  he  copied  the  boundaries,  and 
which  he  believes  was  the  deed  from  Dougherty  to  Wil 
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liamsoi).  In  1811,  Williamson  and  wife  conveyed  to  W.  isso. 
Gosline,  which  deed  is  duly  acknowledged.  Qosline  con-  In  the  matter 
veyed  to  W.  Smith  in  1816,  and  the  *latter  conveyed  to  ""^  ^^^"^ 
the  father  of  tlie  infants  in  1818 ;  and  upon  his  death  the 
title  came  to  them  by  descent  Both  of  these  deeds  are 
also  (Inly  acknowledged.  The  master  has  decided  that 
the  infants  had  not  a  valid  title  to  the  lands  in  question, 
but  upon  what  ground  the  decision  is  founded  is  not  stated 
in  the  report  I  presume  it  is  because  the  deeds  from 
Yandervoort  to  Dougherty,  and  from  the  latter  to  Wil» 
iiarason,  were  not  produced  before  him.  When  those 
deeds  were  given,  there  was  no  law  requiring  them  to  be 
recorded ;  and  it  was  not  the  practice  at  that  time  to  put 
deeds  on  record,  except  in  recording  counties.  Tlie  re- 
moval and  death  of  the  grantees  sufficiently  accounts  for 
their  non-production ;  and  it  does  not  appear  that  any  ob- 
jection was  made  on  the  ground  that  the  proper  places 
had  not  been  searched.  As  "Williamson  conveyed  with 
warranty,  it  would  be  natural  that  he  should  keep  the 
deeds  on  which  his  title  depended,  instead  of  handing 
them  over  to  the  grantee.  In  deciding  upon  the  question 
of  the  validity  of  title,  it  is  always  proper  to  take  into 
consideration  the  custom  of  tlie  country  at  the  time  the 
conveyances  were  made.  Since  the  recording  acts  were 
passed,  it  would  be  a  circumstance  of  suspicion  that  no 
conveyance  was  found  on  record  ;  and  to  protect  the  pur- 
chaser, the  vendor  would  be  bound  to  have  all  the  deeds 
recorded  which  were  necessary  to  the  validity  of  the  title. 
But  where  it  is  not  necessary  to  have  the  deeds  recorded, 
it  is  suflScient  for  the  vendor  to  show  a  prima  facie  title, 
against  which  there  are  no  reasonable  grounds  of  suspi- 
cion ;  lefcvicg  the  purchaser  to  establish  such  title  by  the 
ordinary  proof,  If  it  ever  should  be  contested.  If  it  ap- 
peared that  any  person  was  making  an  adverse  claim,  or 
there  was  any  reason  to  suppose  that  such  a  claim  would 
he  made,  the  court  might  direct  the  testimony  of  the  wit- 
nesses to  be  perpetuated.  But  it  would  be  a  useless  ex- 
Vol.  n.  6 
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16^  pense,  and  it  is  unreasonable  to  ask  it  in  a  case  like  the 
WhitmAnh  present.  Such  a  thing  conld  never  have  been  thought  of 
by  either  party  at  the  sale.  The  title  to  the  property  is 
not  only  valid  but  unsuspected.  If  no  deed  was  ever 
given  to  Williamson,  it  is  now  nearly  twenty-five  years 
since  he  went  into  possession  of  the  land  claiming  it  as 
("♦67]  his  *own.    The  master's  report  must  be  overruled  ;  but 

as  there  was  originally  some  color  for  objecting  to  the 
title,  before  tlie  explanatory  evidence  was  introduced,  I 
shall  not  charge  the  petitioner  with  costs. 


'Whtemassh  v.  Cakpbell  ani)  others. 

A  bill  cannot  be  amended  bj  inserting  therein  facta,  known  to  the  eoni- 
plainant  at  the  time  of  filing  the  bill,  unleas  some  exeme  ia  giren  for  the 


•'•'^^  ^  The  bill  in  tliis  cause  was  filed  in  July,  1829,  by  a  judg- 
ment creditor  of  Vanden  Heuvel  against  the  latter  and 
against  Campbell  and  Morris,  to  reach  certain  property 
which  it  was  alleged  the  two  last  named  defendants  held 
in  trust  for  Vanden  Heuvel.  Campbell  and  Morris  put 
in  their  answer  setting  forth,  among  other  things,  that 
previous  to  the  commencement  of  this  suit,  Vanden  Heu- 
vel had  been  proceeded  against  as  an  absent  debtor ;  that 
the  complainant's  solicitor,  together  with  two  other  per- 
sons, were  appointed  trustees  of  his  estate  under  the  act, 
in  April,  1829,  and  took  upon  themselves  the  trust ;  an'd 
that  the  proceedings  and  appointment  of  trustees  re- 
mained in  full  force.  The  complainant  now  moved  for 
leave  to  amend  his  bill  by  stating  therein  Jliese  facts,  and 
making  the  trustees  parties  defendants. 

Ira  Clizhe^  for  complainant 

J.  Hoyty  for  Campbell  and  Morris. 
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The  Chancellor.    Tlie  application  to  amend  must  be       IMQ- 
refused.    Tlie  complainant  does  not  pretend  that  he  was  whatnawh 
ignorant  of  the  matters  now  sought  to  bo  inserted  in  the    ^    '^*   „ 
bill  when  he  commenced  this  suit,  and  no  excuse  is  given 
for  not  inserting  them  at  that  time.    His  solicitor  was  one 
of  tlie  trustees  appointed  under  the  act,  and  took  the  oath 
of  oflBce  as  such  trustee.    Tlie  same  facts  were  stated  in 
the  answer,  and  urged  as  an  objection  to  the  suit  six 
months  since ;  and  no  ^excuse  is  made  for  not  applying  [68*] 

to  amend  the  bill  at  that  time.  The  rule  as  to  amend- 
ments of  injunction  bills  was  laid  down  by  the  court  in 
Rogen  v.  Rogers^  (1  Paige's  E.  424,)  and  must  be  ad- 
hered to. 

But  these  amendments  must  also  be  refused  on  the 
merits.  If  they  had  been  stated  in  the  bill  originally,  it 
would  have  appeared  that  the  com[)lainant  was  not  the 
proper  party  to  bring  the  suit,  and  the  injunction  would 
not  have  been  granted.  And  if  they  are  now  introduced, 
the  bill  must  be  dismissed  as  against  Campbell  and  Mor- 
ris on  the  hearing.  After  their  appointment,  and  trustees 
under  the  act  became  entitled  to  all  the  legal  and  equit- 
able estate  of  Vanden  Heuvel ;  and  if  Campbell  and 
Morris  have  any  property  of  his  which  either  at  law  or 
in  equity  ought  to  be  applied  to  the  payment  of  his  debts, 
the  trustees  are  the  proper  persons  to  bring  the  suit,  for 
the  benefit  of  the  creditors  generally.  If  there  was  any 
collusion  between  the  defendants  and  the  trustees,  the 
creditors  might  file  a  bill  against  both ;  or  one  creditor 
might  sue  in  behalf  of  himself  and  all  others  who  should 
elect  to  come  in  under  the  decree.  But  as  the  trustees 
act  under  oath,  collusion  between  them  and  the  defend- 
ants, or  a  wilful  neglect  of  their  duty,  will  not  be  pre- 
sumed, when  no  intimation  of  tlie  kind  is  contained  in 
the  affidavit  on  which  this  amendment  is  asked.  Tho 
motion  most  therefore  be  denied  with  costs. 
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Astor 

V. 

Miller.  AsTOE  V.  MiLLEB  AND  OTHERS. 

Where  either  real  or  personal  estate  upon  which  there  is  an  outstanding 
mortgage,  is  turned  into  money,  the  rights  of  the  mortgagee  continue 
unaltered,  and  the  court  will  direct  the  application  of  the  money  accord- 
ing to  the  rights  of  the  parties  as  they  existed  previous  to  the  alteratios 
of  the  estate. 

A  mortgagee  of  leasehold  premises  who  has  never  been  in  possession,  or  in 
the  receipt  of  the  profits  of  the  estate,  is  not  liable  to  an  action  upon 
the  covenants  contained  in  the  lease,  as  the  assignee  thereof! 

A  mortgagee  out  of  possession  has  both  at  law  and  equity  only  a  chattel 
interest  in  the  mortgaged  premises ;  and  the  mortgagor,  for  every  sub- 
stantial purpose,  is  the  real  owner. 

Where  a  covenant  was  contained  ih  a  lease,  on  the  part  of  the  lessee,  to 
pay  all  taxes  and  assessments  which  might  be  imposed  on  the  premises 
["*69]  by  •authority  derived  from  the  United  States,  the  state  of  New-York,  op 

from  the  corporation  of  the  city  of  New-York,  and  an  improvement  was 
made  by  the  corporation  of  New- York  in  the  opening  of  La  Fayette 
Place,  which  took  a  part  of  the  leasehold  premises,  it  was  held  that  the 

-  lessee  was  chargeable  with  the  amount  of  the  assessment  upon  the  in- 
terest of  the  lessor  in  the  premises. 

Where  a  covenant  running  with  the  land  is  devisable  in  its  nature,  if  the 
entire  interest  in  different  parcels  of  the  land  passes  by  assignment  to 
separate  individuals,  the  covenant  will  attach  upon  each  parcel  pro 
tanto. 

And  the  assignee  of  each  part  will  be  answerable  for  his  proportion  of  any 
charge  upon  the  land  which  was  a  common  burden  upon  the  whole,  and 
will  be  exclusively  liable  for  the  breach  of  any  covenant  which  related 
to  that  part  alone. 

Maich  16th.  The  complainant,  in  1821,  leased  Yanxliall  Garden  in 
the  city  of  New- York,  to  Timothy  Madden  for  the  term 
of  fourteen  years  from  the  first  of  May,  1825,  at  a  yearly 
rent  of  $750.  The  lease  contained  the  usual  covenant  for 
the  payment  of  the  rent ;  and  also  a  covenant  that  the 
lessee  and  his  assigns  would  pay  and  discharge  all  such 
taxes  and  assessments  as  might  be  imposed  or  rated  on  the 
premises  or  any  part  thereof,  by  authority  derived  from 
the  people  of  the  state  of  New-York,  or  of  the  United 
States,  or  from  the  corporation  of  the  city  of  New-York 
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Tic  lease  also  contained  a  clause  of  re-entry  in  case  of  the  issa 
noD-payment  of  the  rent,  or  of  the  non-performance  cf  Astor 
the  other  covenants  in  the  lease.  In  October,  1825,  com-  mj5„, 
missioners  of  estimate  and  assessment  were  appointed  by 
the  supreme  court,  on  the  application  of  the  corporation 
uf  Xew-York,  for  the  opening  of  La  Fayette  Place.  In 
April,  1826,  the  commissioners  reported,  among  otlier 
things,  that  part  of  Vauxhall  Garden  was  required  for  the 
openiDg  of  La  Fayette  Place ;  that  Astor  was  the  owner 
in  fee  of  the  part  required  for  that  purpose,  as  well  as  of 
the  rest  of  the  premises ;  and  that  Madden  was  the  owner 
of  a  leasehold  interest  therein.  And  the  commissioners 
aseessed  the  benefit  of  Astor  as  owner  of  the  residue  of 
the  premises,  over  and  above  his  damages  from  the  loss 
of  the  part  taken,  at  $4447.  They  also  assessed  the  dam- 
age to  the  leasehold  interest  of  Madden  in  the  part  taken 
at  $5700,  over  and  above  the  benefit  to  the  premises 
which  were  left.  Tliis  report  of  the  commissioners  waa 
duly  confirmed  by  the  supreme  court.  In  June,  1826, 
Astor  filed  his  bill  in  this  cause  against  *Madden  and  the  [70*] 

corporation,  claiming  payment  of  the  amount  assessed  on 
his  interest  in  the  property  out  of  the  amount  allowed  to 
Madden  for  his  damages  for  the  part  taken.  An  injunc- 
tion was  granted ;  and  afterwards,  under  an  order  of  the 
chancellor,  the  amount  assessed  on  the  property  of  Astor 
was  paid  into  court  by  the  corporation.  Tlio  residue  of 
the  damages  awarded  to  Madden,  after  deducting  the  costs 
of  the  corporation,  was  paid  to  him.  Madden  died  before 
answer,  and  the  suit  was  revived  against  his  administrator. 
The  corporation  and  the  administrator  of  Madden  put  in 
their  answer  to  the  bill,  submitting  the  claim  of  Astor  to 
the  decision  of  the  court.  Tlie  cause  was  heard  on  bill 
and  answer,  and  upon  the  petition  of  certain  creditors  of 
Madden.  In  April,  1828,  the  late  chancellor  Jones  made 
a  decree,  by  which  it  was  declared  that  the  assessment  of 
$W47  upon  Afltor's  interest  in  the  premises  was  charge- 
able on  the  leasee,  by  virtue  of  the  covenants  in  the  lease, 
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^^^'  and  that  the  estate  of  Madden  was  liable  for  the  payment 
-Ajtor  thereof;  but  that  there  was  nothing  in  the  pleadings  which 
fiiiif^,  showed  that  Astor  had  anj  specific  lien  upon  the  amount 
awarded  to  Madden,  to  the  exclusion  of  other  creditors  of 
the  latter.  The  chancellor  therefore  directed  a  reference 
to  a  master  to  take  an  account  of  the  sums  due  to  the 
complainant  and  to  the  other  creditors  of  Madden,  and 
also  of  the  estate  of  the  intestate.  He  also  directed  that 
the  amount  due  to  Astor  fur  the  assessment  be  paid  in  a 
due  course  of  administration  :  that  he  be  at  liberty  to  in- 
sist before  the  master  upon  a  right  of  priority  in  payment ; 
and  if  he  should  establish  such  right  by  legal  proof,  on 
such  reference,  that  the  master  report  the  facts  to  the 
court,  with  the  reasons  and  grounds  of  his  decision.  Upon 
the  reference  before  master  Hoffman  it  appeared  that 
in  August,  1824,  Madden  mortgaged  his  interest  in  the 
lease  of  Vauxhall  Garden  to  the  ]S[echanics'  Insui-auce 
Company  and  Moses  Hoyt,  for  $3469.19  and  interest;  that 
by  virtue  of  this  mortgage  they  claimed  a  specific  lien 
upon  the  fund  in  court,  and  a  preference  in  payment  over 
other  creditora.  It  also  appeared  before  the  master  that 
in  October,  1826,  the  sheriff  of  New- York  sold  to  Mrs. 
Ehrick,  under  a  judgment  recovered  subsequent  to  the 
[•71]  mortgage,  all  the  interest  *of  Madden  in  the  leasehold 

premises ;  that  in  February,  1828,  Mre.  Ehrick  conveyed 
her  interest  in  the  premises  which  remained  after  the 
opening  of  La  Fayette  Place  to  Alexander  Diver,  for  the 
consideration  of  $523.55  ;  and  that  on  the  same  day  the 
mortgagees,  in  consideration  of  one  dollar,  also  released 
to  him  all  their  interest  in  that  part  of  the  premises.  It 
also  appeared  that  in  September,  1828,  Diver  conveyed 
the  said  premises  to  Joseph  Hunt ;  and  that  in  October 
of  the  same  year  Hunt  conveyed  the  same  to  the  com- 
plainant. Tiie  master,  upon  these  facts,  reported  that  the 
complainant  had  a  right  of  preference  or  priority  of  pay- 
ment for  the  amount  of  his  assessment,  out  of  the  fund 
now  in  court  arising  from  the  damages  awarJed  to  Mad- 
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den  by  the  commissioners  of  estimate  and  assessment.  The    .  issa 
master  also  accompanied  his  report  by  a  statement  of  the      A«tor 
grounds  and  reasons  of  his  opinion,  as  directed  in  the  or-      MiSer. 
der  of  reference.     To  this  decision  and  report  of  the  mas- 
ter the  mortgagees  excepted. 

D,  B.  Ogden^  for  complainant.  The  complainant  is  en- 
titled to  have  the  moneys  in  court  awarded  to  Madden  for 
his  damages  applied  to  the  payment  of  the  sum  assessed 
upon  his  (the  complainant's)  interest  in  the  premises,  for 
the  opening  of  La  Fayette  Place.  The  complainant  pos- 
sesses a  right  of  priority  of  payment  out  of  this  fund  over 
every  other  creditor.  His  claim  is  paramount  to  that  of 
the  Mechanics'  Fire  Insurance  Company  and  Moses  Hoyt 
under  the  mortgage  given  by  Madden  upon  the  demised 
premises.  The  decretal  order  of  Chancellor  Jones  decides 
that  Madden,  by  virtue  of  the  covenants  in  the  lease  from 
the  complainant,  was  bound  to  pay  the  assessment  against 
the  complainant ;  but  the  chancellor  did  not  decide  as  to 
the  priority  of  the  complainant's  claim  upon  this  fund.  If 
it  had  been  so  decided,  the  reference  upon  this  point  to 
the  master  would  have  been  unnecessary.  The  original 
lease  contains  a  clause  of  re-entry  for  the  non-performance 
of  any  of  the  covenants  therein.  Tlie  moment  therefore 
Madden  neglected  or  refused  to  pay  the  amount  of  the 
assessment,  his  term  ceased  and  the  complainant  became 
entitled  to  the  whole  benefit  of  the  lease  and  to  the  sura 
*avarded  by  the  commissioners  to  Madden,  to  which  Mad-  [*72] 

den  was  only  entitled  by  virtue  of  his  leasehold  interest 
in  the  premises.  Tlio  present  claimants  of  this  fund  had 
notice  that  it  had  been  awarded  to  Madden,  and  they  took 
DO  steps  to  secure  their  claims  during  his  life.  The  Me- 
chanics' Fire  Insurance  Company,  as  assignees  of  the 
lease,  are  liable  to  the  covenants  of  the  lessee.  Tlie  au- 
thorities in  support  of  this  doctrine  are  cited  in  the  report 
.  of  the  master.  Any  person  taking  an  assignment  of  a 
lease,  takes  it  with  full  notice  of  the  covenants  contained 
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^^^Q'  in  it,  and  voluntarily  snbmits  to  be  bound  by  them.  Ha 
Astor  takes  it  cum  onerc.  An  assignment  by  way  of  mortgage 
Miller,  has  the  same  operation  as  an  absolute  assignment.  It  is 
an  assignment  of  the  legal  estate,  and  must  be  accom- 
panied by  all  the  consequences  of  the  ownership  of  such 
estate.  Until  the  money  is  paid,  the  assignment  is  abso- 
lute. And  the  claim  made  under  it  at  this  time  is  upon 
the  ground  of  the  possession  of  the  legal  estate,  which  is 
equivalent  to  a  possession  of  the  premises.  And  the  mort- 
gagees have  shown  an  act  of  possession  of  the  premises  on 
their  part,  by  selh'ng  the  same  during  the  whole  of  the 
unexpired  term  of  the  lease.  The  moneys  awarded  to 
Madden  arise  out  of  his  interest  in  this  estate  under  the 
lease  from  the  complainant.  Equity  requires  that  he 
should  not  acquire  a  benefit  under  such  lease  to  the  in- 
jury of  his  landlord,  by  a  breach  of  his  covenants  con- 
tained in  the  lease. 

P.  A.  Cowdry  and  D,  T.  Blake^  for  Moses  Hoyt  and 
Tlie  Mechanics'  Fire  Insurance  Cempany.  The  mort- 
gagees of  Madden  had  a  specific  lien  upon  the  estate  of 
the  lessee,  and  they  are  now  entitled  to  a  priority  of  pay- 
ment out  of  the  fund  in  consequence  of  such  lien.  The 
complainant,  by  not  paying  the  assessment,  but  suffering 
his  estate  in  the  leasehold  premises  to  be  sold  for  eleven 
years,  has  lost  his  claim  ui)on  his  covenant.  The  liability 
of  the  lessee  to  the  complainant  rested  in  action  merely, 
and  the  demand  can  only  be  on  a  par  with  other  debts  by 
specialty,  while  the  mortgagee  held  a  specific  lien  upon 
the  estate  of  the  lessee.  If  Madden  had  been  alive  at  the 
time  of  the  decree  of  the  late  chancellor,  it  is  evident  that 
•73]  the  fund  now  in  court  would  *have  been  ordered  to  be 

paid  to  him.  If  the  mortgagee  had  applied  to  intercept 
this  money,  it  is  clear  that  as  it  was  the  proceeds  of  the 
estate  mortgaged,  it  would,  under  the  authority  of  the 
case  of  Bdcher  v.  Butler^  (1  Eden's  Eep.  523,)  have  been 
directed  to  be  paid  to  the  mortgagee.    A  mortgagee  r  f  a 
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leasehold  estate  not  in  possession  is  not  liable  npon  the       is«>- 
covenaDts  in  the  lease.    At  common  law  it  was  formerly       Astor 
held  that  a  mortagee  was  seized  of  the  legal  estate,  and      MiUer. 
after  the  estate  became  absolute  by  the  non-performance 
of  the  condition,  was  liable  to  all  the  charges  upon  the 
mortgagor.  (1  Powell  on  Mort.  6, 108.   Plaintiff  ^8  coun- 
sd  arguendo  m  Eaton  v.  JaqueSy  Doug.  442.)    It  is  upon 
this  obsolete  doctrine  that  the  decisions  have  been  based, 
which  made  tlie  mortgagee  of  a  lease  liable  to  the  cov- 
enants contained  tlieroin.   In  the  case  qf  Eaton  v.  Jaques^ 
(Dong.  438,)  it  was  held  that  the  mortgagee  of  a  lease,  if 
not  in  possesion,  should  not  be  held  liable  upon  the  cov- 
enants contained  in  the  lease.    This  doctrine  is  confirmed 
in  the  case  of  WdkeT  v.  Beeves^  (cited  in  a  note  to  Doug- 
las, 444,)  and  in  the  case  of  Chinnery  v.  BUtcTcbunie^ 
(cited  in  a  note  to  1  H.  Black.  117,)  and  in  Jackson  v. 
Ymon^  (1  H.  Black.  K.  114.)    The  doctrine  laid  down 
in  the  case  of  Eaton  v.  Jaques  is  recognized  in  2  Cruis. 
Dig.  114,  tit.  15,  ch.  2,  sect.  14,  and  in  3  Comyn's  Dig.  tit. 
Gov.  ch.  3,  p.  273.     All  the  cases  which  seem  to  hold  a 
different  doctrine,  proceeded  upon  the  ground  that  the 
mortgagee  held  the  legal  estate.     (Stone  v.  Evans^  Wood- 
falFa  Tenant  Law,  113.     Lucas  v.  Comeiford^  1  Ves.  jun. 
235.  WiUmms  v.  Bosanqmt^  1  Brod.  &  Bing.  238.     3  J. 
B.  Moore,  100.)    But  our  courts  hold  that  a  mortgage  is  a 
mere  security  for  money ;  that  it  does  not  pass  the  legal 
^tate;  and  that  the  mortgagor  is  seized  of  tiie   same. 
[Often  V.  Hart^  1  John  K.  591.     Jackson  v.  Wdlard^  4 
id.  42.    Ilitchcock  v.  Harnngton^  6  id.  294.     Sedgwick 
^•BoUmhach^  7  id.  376.     Bunyan  v.  Mersereau^  11  id. 
538.    Wilson  v.  Troup,  2  Cowen's  Kep.  231.)     And  the 
doctrine  in  the  case  oi  Eaton  v.  Jaques  has  been  express- 
ly recognized  in  Mclntyre  v.  Scott,  (8  John.  162.)    The 
mortgagee  in  this  case  cannot  be  conaidered  in  possession 
80  as  to  become  *liable  to  thei  covenants  in  the  lease.    And  [*74] 

the  possession  of  the  moftey  would  not  in«pose  the  same 
obligations  as  would  the   possession  of   the  leasehold 
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^880.  premises  themselves.  But  if  the  mortgagee  had  taken 
Astor  possession  of  that  part  of  the  demised  premises  taken  for 
^smw.  I^^  Fayette  Place,  he  would  not  have  been  liable  to  the 
full  amount  of  the  covenants  in  the  lease,  but  only  to  such 
portion  of  liability  as  attached  upon  his  possession.  (Co- 
myn's  Dig.  tit.  Covenant,  ch.  3,  p.  272.  Stevenson  v. 
Lamhard^  2  East,  576.  Congham  v.  King^  Cro.  Car.  221.) 
Nor  would  the  mortgagee,  although  he  should  be  consid- 
ered in  possession  of  the  leasehold  estate,  be  liable  upon 
the  covenant  to  p^y  the  assessment  in  question,  as  this 
assessment  was  imposed,  and  the  covenant  broken  long 
before  the  assignment  of  the  lease.  If  covenants  are  bro- 
ken before  the  assignment,  the  assignee  is  not  liable.  (Bui. 
N.  P.  159.  Bovlion  v.  Carrcm^  1  Freem.  336.  Grescot  v. 
Oreeuy  1  Salk.  199.  Church-wardens  of  St.  Saviour'^ a 
Southioarh  v.  Smith,  3  Burr.  1271,  S.  C.  1  W.  Black. 
851.  Taylor  v.  Shum  and  others,  1  B.  &  P.  23.  1  Fonbl. 
ch.  5,  sec.  6,  note  {g\  p.  359.)  Tlie  complainant  having 
accepted  an  assignment  of  the  lease,  the  same  has  become 
merged  in  the  fee  and  the  covenants  have  thereby  become 
extinguished.  (  Wehh  v.  liussell,  3D.  &  E.  393.  Shep. 
Touch,  ch.  7,  p.  160.) 

The  Chancellor.  The  decree  of  the  late  chancellor  de- 
cides two  questions  which  were  not  intended  to  be  subject 
to  the  re-examination  of  the  master  on  the  reference ;  and 
that  decision  cannot  be  reviewed  hfre  on  the  exception  to 
the  master's  report.  In  the  first  place  it  is  declared  and 
decreed  that  Madden  the  intestate,  by  the  covenants  in 
the  lease,  was  bound  to  pay  the  amount  assessed  upon 
Astor's  interest  in  that  part  of  the  premises  which  had 
not  been  taken  for  opening  La  Fayette  Place ;  and  that 
the  estat^  of  the  intestate  was  chargeable  with  the  amount 
of  that  assessment,  to  be  paid  in  a  duo  coui*se  of  adminis- 
tration. Secondly,  it  was  declared  and  adjudged  tliat  tho 
facts  set  forth  in  the  bill  and  answer  did  not  give  the  com- 
plainant any  specific  lien  on  the  fund  in  the  hands  oi  the 
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eorporation,  and  which  had  been  awarded  to  *the  lessee  isso. 
for  Iiis  damages.  If  either  party  was  dissatisfied  with  the  Astor 
decree  as  to  one  or  the  other  of  these  two  particulars,  the  u^. 
proper  remedy  was  by  an  appeal  from  the  decision  of  the 
court,  or  an  application  for  a  rehearing.  Tlie  master  is 
xmder  a  misapprehension  in  supposing  the  chancdlor  in- 
tended to  refer  it  to  him  to  review  his  decision  on  the  last 
question,  or  to  re-examine  it  himself  on  the  coming  in  of 
the  report  The  claims  of  the  different  creditors  of  Mad- 
den, and  their  respective  rights  of  priority  of  payment  out 
of  this  fund,  did  not  appear  in  the  bill  and  answer.  The 
chancellor  anticipated  that  a  different  case  might  be  pre- 
sented as  to  the  claims  to  priority  between  the  complain- 
ant and  other  creditors  of  Madden,  when  their  respective 
rights  were  proved  before  the  master.  Tlie  complainant 
was  tlierefore  permitted,  notwithstanding  this  decision 
upon  the  facts  stated  iu  the  pleadings,  to  insist  upon  and 
endeavor  to  establish  by  proof  other  facts  wliich  might 
entitle  him  to  a  priority  in  payment.  The  question  now 
is,  whether  the  new  facts  proved  before  the  master  give 
the  complainant  a  right  of  preference  which  he  was  not 
entitled  to  on  the  facts  stated  in  the  pleadings. 

Before  proceeding  to  the  examination  of  this  question,  I 
viU  briefly  notice  an  objection  made  by  the  counsel  for 
the  mortgagees  of  the  premises.  This  objection  is  founded 
^pon  a  fact  which  occurred  since  the  making  of  the  decree 
^7  the  late  chancellor.  It  appeara  that  Astor  has  neg- 
lected to  pay  tlie  $4447  assessed  on  his  interest  in  the  prem- 
ises which  remain,  and  has  suffered  that  part  of  the  prop- 
erty to  be  sold,  for  eleven  years,  to  pay  the  amount.  If 
the  sum  assessed  on  Astor's*  property  had  been  raised  by 
*  sale  of  property  belonging  to  Madden  or  to  his  estate, 
^e  claim  of  the  complainant  would  have  been  extinguish- 
^'  But  I  cannot  see  how  a  sale  of  the  complainant's  own 
property  for  that  purpose  could  change  the  rights  of  the 
Parties.  He  had  his  election  to  pay  the  money,  or  to  per- 
«^t  his  property  to  be  sold  to  satisfy  the  assessment ;  and 
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I8S0.       it  can  make  no  difference  to  the  other  creditors  whether 
Afltor      he  paid  it  in  the  one  way  or  the  other. 
jIlJJ^         The  mortgage  to  The  Mechanic's  Insurance  Company 
and  Moses  Hoyt  did  not  appear  in  the  pleadings,  and  is 
[*76]  one  of  *the  new  matters  produced  in  evidence  before  the 

master.  This  mortgage  was  given  by  Madden  upon  the 
whole  of  the  leasehold  premises  before  any  part  was  taken 
for  the  opening  of  La  Fayette  Place.  It  was  tlierefore  a 
specific  lien  upon  Madden's  interest  in  the  part  taken  for 
that  purpose.  The  damages  awarded  to  Madden  in  lieu 
of  that  interest  became  a  substitute  therefor ;  and  upon 
the  principles  of  equity,  the  mortgage  then  became  a  spe- 
cific lien  upon  the  fund,  instead  of  his  interest  in  that  part 
of  the  land.  Tlie  rights  of  mortgagees  are  not  altered  by 
tuiTiing  the  estate  into  money ;  for  the  court  directs  the 
money  to  be  applied  according  to  the  rights  of  redemption. 
{Belcher  v.  ButleTy  1  Eden's  R.  530.)  The  fund  in  court 
therefore  belongs  to  the  mortgagees,  unless  the  plaintiff 
is  entitled  to  it  through  them,  by  virtue  of  the  covenants 
in  the  lease,  they  being  considered  as  the  assignees  of  the 
leasehold  premises. 

Whether  a  mortgagee  of  leasehold  premises  who  has 
never  been  in  possession,  or  in  the  receipt  of  the  profits  of 
the  estate,  can  be  sued  on  the  covenants  contained  in  the 
lease  as  the  assignee  of  the  lessee,  has  for  a  long  time 
been  a  disputed  question.  In  Sparks  v.  Smith,  (2  Vem, 
275,)  a  bill  was  filed  by  the  lessor  to  compel  the  mort- 
gagee of  a  term  to  discover  whether  the  lease  was  not  as- 
signed to  him.  Tlie  defendant  insisted  that  he  was  never 
in  i^ossession  of  the  premises,  or  in  the  receipt  of  the  rents. 
The  court  said  it  was  the  mortgagee's  own  folly  to  take 
an  assignment  of  the  whole  term  by  way  of  mortgage^ 
and  thereby  subject  himself  to  the  covenants  as  assignee 
of  the  lease.  But  as  he  was  only  a  mortgagee  and  had 
never  been  in  possession,  they  would  not  assist  the  com- 
plainant to  charge  the  defendant ;  but  left  the  former  to 
his  remedy  at  law.   In  the  subsequent  case  of  PUkin^totk 
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T.  ShaUer  <&  Jeffries,  (2  Vera.  374,)  where  a  recovery  at  1880. 
law  had  been  obtained  against  a  mortgagee  under  similar  ABtor 
circumstances,  the  court  of  chancery  refused  to  interfere 
for  her  relief.  In  the  case  of  Eaton  v.  JaqueSy  (Doug.  438,) 
which  came  before  the  king's  bench  eighty  years  after- 
wards, the  judges  of  that  court  unanimously  decided  that 
the  mortgagee,  under  such  circumstances,  was  not  answer- 
able upon  the  covenants  in  the  lease.  Powell  *suppose8  [*7T1 
the  case  of  Lucas  v.  Comerfordj  (1  Ves.  Jun.  235,)  decided 
by  Lord  Thurlow  in  1790,  to  be  directly  in  opposition  to 
the  decision  of  the  king's  bench  in  Eaton  v.  Jaques  which 
had  been  made  ten  years  previous  to  tliat  time.  (Powell 
on  Mortgages,  241.)  But  upon  examination  of  that  case 
I  see  nothing  inconsistent  with  the  decision  of  the  court 
of  king's  bench  in  the  case  reported  by  Douglas,  It  ap- 
pears to  be  settled  in  England  that  a  mortgagee,  in  posses- 
sion, is  liable  on  the  covenants  in  the  lease  to  the  mort- 
gagor. [Traheme  v.  Sadlier,  5  Brown's  Pari.  Cases,  179.) 
And  Lord  Thurlow  only  extended  this  principle  to  an 
equitable  mortgagee  in  possession  of  a  leasehold  estate. 
It  does  not  appear  from  the  report  of  the  case  in  Vesey, 
that  the  mortgagee  was  in  possession,  but  it  is  more  fully 
reported  by  JBrown^  where  that  fact  distinctly  appears. 
(3  Brown's  Ch.  K.  166.)  A  case  is  mentioned  by  Wood- 
faUot  Stone  v.  Evans,  decided  by  Lord  Kenyon  in  1799, 
in  which  he  is  said  to  have  overruled  the  decision  in  Eaton 
V.  Jaques.  (Woodf.  L.  &  T.  ch.  3,  §  18.)  I  should  infer 
from  the  language  attributed  to  him  in  WoodfalFs  note  of 
that  case,  tliat  the  mortgagee  had  once  been  in  the  actual 
I^Bsession  of  the  premises  under  the  mortgage.  But  in  a 
B^  later  case,  {Williams  v.  JSosanquet,  East,  term,  1819, 
1  Brod.  &  Bing.  72,)  which  was  argued  before  ten  of  the 
^glish  judges,  although  the  decision  in  Eaton  v.  Jaques 
^^  considered  law  by  some,  a  great  majority  of  them 
were  of  opinion  that  it  had  not  been  rightly  decided.  It 
°**7  therefore  be  considered  as  now  settled  in  England, 
tliat  a  mortgagee  of  leasehold  premises  is  liable  to  an  action 
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^880.       on  the  covenants  in  the  lease,  although  he  has  never  been 
A«tor      in  possession  of  the  estate,  or  received  any  benefit  there- 
from. 

But  I  apprehend  such  a  principle  cannot  be  sustained 
here.  In  the  English  courts  of  common  law,  the  mort- 
gagee is  still  considered  as  the  owner  of  the  estate,  and 
tlie  mortgagor  only  as  his  tenant.  {Patridge  v.  Bere^  1 
Dow.  ife  Ry.  272.)  In  this  state,  the  mortgagee  out  of 
possession  is  considered  at  law,  as  well  as  in  equity,  as 
having  notliing  but  a  chattel  interest  in  the  estate ;  and 
the  mortgagor,  for  every  substantial  purpose,  is  the  real 
owner.  (2  John.  Dig.  tit.  Mortgage,  111.)  Tlie  master 
[•78]  .  seems  to  have  come  to  the  same  conclusion ;  but  *he  sup- 
poses that  by  taking  the  money  awarded  to  the  mortgagor 
for  damages,  the  mortgagees  are  to  be  considered  in 
equity  as  having  taken  possession  of  the  estate,  and  thus 
subjected  themselves  to  the  burthen  of  performing  the 
covenants  in  the  lease.  As  the  court  considers  a  fund 
arising  from  a  sale  of  the  estate  as  a  substitute  for  the 
estate  itself,  and  suffera  the*  mortgage  to  attach  on  it  as 
such,  the  conclusion  of  the  master  may  be  correct  in  prin- 
ciple ;  but  it  is  erroneous  in  its  application  to  the  peculiar 
circumstances  of  this  case.  In  the  view  of  the  case  which 
the  master  took,  the  mortgagees  could  only  be  considered 
as  assignees  of  that  part  of  the  leasehold  premises  which 
was  taken  for  La  Fayette  Place.  Tlie  residue  was  sold 
under  the  judgment  against  Madden,  and  bid  in  by  Mrs. 
Ehrick.  She  conveyed  the  same  to  Diver,  and  the  mort- 
gagees released  to  him  all  their  claim  thereon,  for  a  nom- 
inal consideration.  It  was  therefore  discharged  from  the 
operation  of  the  mortgage,  and  has  since  been  transferred 
to  the  complainant.  Where  a  covenant  which  runs  with 
the  land  is  divisible  in  its  nature,  if  the  entire  interest  in 
different  parts  or  parcels  of  the  land  passes  by  assignment 
to  separate  and  distinct  individuals,  the  covenant  will  at- 
tach upon  each  parcel  pro  tant-o.  (Touchstone,  199.  Co, 
latt.  885  a.     Van  Home  v.  Crain^  1  Paige's  R  465.)    In 
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inch  a  case,  the  assignee  of  each  part  would  be  answer-       ^saa 
able  for  his  proportion  of  any  charge  upon  the  land  which      Astoar 
was  a  common  burden,  and  would  be  exclusively  liable      MiUer. 
for  the  breach  of  any  covenant  which  related  to  that  part 
alone.[l]    Under  such  a  lease  as  was  given  by  the  com- 

[1]  The  aaiigQee  of  a  mortgage  in  possession  will  be  protected  against  an 
•ctioQ  of  ejectment  by  the  mortgagor,  and  all  persons  coming  in  linger 
kirn;  and  this,  though  his  assignment  was  obtained  on  a  usurious  consider- 
atioo.  Jaekson  t.  Bowen,  7.  Cow.  13.  The  lessees  of  the  usurious  assignee 
of  t  mortgage  in  possession,  without  notice  of  the  usury,  are  to  be  consid- 
ered hooa  fide  purchasers,  and  will,  as  such,  be  protected  against  the 
allegatioQ  of  usury.  lb.  The  recording  an  assignment  of  a  mortgage  is 
not  necettary  within  any  of  the  general  registry  acts.  Jamea  v.  Jforey,  2 
Cow.  246.  It  is,  therefore,  no  notice  to  a  mortgagor,  so  as  to  render  pay- 
neota  bj  him  to  the  mortgagee,  in  his  own  wrong.  lb.  19'or  is  it  notice 
to  a  snbaeqoent  assignee  of  the  mortgagee.  lb.  Nor  to  a  subsequent  pur- 
chaaer  or  mortgagee  of  the  premises.  lb.  The  assignee  of  a  mortgage 
takes  it  subject  to  all  the  equities  existing  between  the  mortgagor  and 
mortgagee  at  the  time  of  the  assignment,  but  not  subject  to  the  latent  equi- 
ties of  third  persons,  unless  the  assignee  have  notice  of  such  equities.  lb. 
Payments  made  after  an  assignment,  but  before  notice  of  the  assignment  it 
given  to  the  mortgagor,  must  be  allowed  to  him.  lb.  But  it  is  not  neces* 
sarytothe  protection  of  the  assignee  that  he  should  give  notice  of  his 
assigDment  to  a  subsequent  assignee  or  purchaser.  lb.  One  assigns  as  mort- 
S'S^;  whatever  interest  he  afterwards  acquires  in  the  mortgaged  premises 
enorea  to  confirm  the  assignment  lb.  If  a  junior  mortgagee  in  a  recorded 
mortgage,  without  notice  of  a  prior  unrecorded  mortgage,  assign  to  another 
▼ho  has  notice,  such  assignee  will  nevertheless  hold  the  security  discharged 
of  the  prior  incumbrance.  Fort  v.  Burch,  6  Denio,  187.  If  the  donee  of 
»  power  appendant  and  coupled  with  an  interest  (as  a  mortgagee)  convey 
hu  whole  estate,  this  would  pass,  but  not  extinguish  the  power.  WiUon 
^'  Tnun,  2  Cow.  196.  This  is  the  common  case  of  the  assignment  of  a 
mortgage,  irliieh  carries  not  only  the  legal  estate,  but  all  the  remedies  or 
powers  attached  to  it  lb.  But  a  conveyance  of  a  part  of  the  estate  will 
not  carry  with  it  a  corresponding  portion  of  the  power.  lb.  Because  the 
P<^^<r  ifl  indivisible.  lb.  It  can  operate  but  once,  and  then  is  exhausted. 
*"•  A  mortgage  is  a  mere  incident  to  the  debt ;  and  an  assignment  of  the 
^^t  in  the  land  without  a  nullity.  lb.  A  mortgagee,  who  has  assigned 
»« bond  and  mortgage,  and  guarantied  the  payment  of  the  debt,  may 
»»e  additional  security  from  the  mortgagor,  in  his  own  name,  which  will 
•<*fie  to  the  benefit  of  his  assignee,  though  he  was  ignorant  of  its  being 
^Keo;  and  the  mortgagee  may  avail  himself  of  such  additional  security, 
^ul  he  it  indemnified  against  his  d^uarauty.     Evertton  y.  Booth,  on  appeal. 


liOier. 
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18>0»       plainant  in  this  case,  if  one  half  of  the  leasehold  premises 
Aitor      had  been  assigned  by  the  lessee  to  A*  and  the  residue  to 
B,  each  would  have  been  answerable  for  the  taxes  and 
assessments  imposed  upon  their  separate  parcels  of  the 

19  J.  R.  486.  Medcef  Eden  being  in  possession  of  a  house  and  lot,  claim* 
ing  it  as  his  own,  in  1783,  bought  in  an  outstanding  mortgage  of  the  prem- 
ises, executed  in  1767,  to  secure  the  payment  of  a  sum  of  money  within 
one  year  after  this  date,  and  took  an  assignment  of  it  In  1798  he  made 
his  will,  devising  the  mortgaged  premises  to  one  of  his  sons,  named  Joseph, 
and  other  property  to  another  son,  named  Medcef,  directing  that  if  either 
of  his  sons  should  die  without  lawful  issue,  his  share  or  part  should  go  to 
the  survivor,  and  appointing  his  two  sons  executors  of  his  will.  In  1804, 
the  sons,  as  executors  of  their  father*s  will,  executed  an  assignment  of  the 
mortgage  to  Joseph  Winter,  in  which,  after  the  usual  words  transferring 
the  mortgage,  was  a  clause  to  this  effect :  "  And  we  do  hereby,  for  ourselvet 
and  heirs,  release  and  convey  unto  the  said  J.  W.,  his  heirs  and  assigns,  aU 
our  right,  title  and  interest  of,  in  and  to  the  said  lot  of  ground  and  prem- 
ises before  mentioned,  and  every  part  and  parcel  thereof."  J.  W.  entered 
in  1804,  and  he  and  those  claiming  under  him  continued  in  possession 
until  1828.  Joseph  Eden  died  in  1818.  Medcef  Eden  died  in  1819.  In 
1822  an  ejectment  was  commenced  by  the  devisee  of  tlie  latter,  and  judg- 
ment obtained  in  1827,  when  the  tenant  was  put  out  of  possession ;  who, 
in  1828,  turned  round  and  brought  an  action  of  ejectment  against  the  les- 
sor of  the  plaintiff  in  the  former  suit,  and  recovered  in  the  superior  court 
of  the  city  of  New- York.  On  the  writ  of  error,  it  was  held  that  the  plain- 
tiff in  the  last  suit  was  entitled  not  to  recover;  that  the  mortgage,  at  the 
time  of  the  assignment  to  Winter,  was  not  a  valid  and  subsisting  incum- 
brance; that  Medcef  Eden,  the  younger,  at  the  time  of  the  assignment, 
having  a  mere  naked  possibility  of  interest  in  the  premises,  and  not  a  right 
in  esse,  such  possibility  was  not  the  subject  of  release,  and  that  the  release 
»  being  without  warranty,  Medcef  Eden,  the  3*ounger,  and  those  claiming 
under  him,  are  not  estopped  from  setting  up  the  title  which  devolved  upon 
him  on  the  happening  of  the  death  of  Joseph  Eden,  or  from  alleging  that 
the  mortgage,  by  reason  of  lapse  of  time,  in  presumption  of  law  was  paid, 
and  that  the  only  purpose  of  the  assignment  was  to  pass  the  mortgage  as 
a  muniment  of  title  during  the  continuance  of  the  life  estate  of  Joseph 
Eden.  Ptlletreau  v.  Jackaon,  11  Wen.  110.  The  assignee  of  a  mortgage 
does  not  by  the  deed  of  assignment  acquire  a  legal  title  to  the  mortgaged 
premises,  nor  does  he  thereby  become  entitled  to  the  rents,  where  the  mort^ 
gaged  premises  are  held  by  lease  under  the  mortgagor.  Jackson  v.  Mi/era, 
11  Wen.  533.  Where  a  previous  mortgage  is  paid  and  the  assignment 
obtained  with  the  concurrence  of  the  mortgagor,  the  assignee  is  entitled  to 
interest  on  the  sum  paid,  as  well  upon  the  interest  as  upon  the  principaL 
Jackson  y.  Campbell,  5  Wen.  572.    A  mortgagor  is  the  owner  of  the  prop- 
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estate;  bnt  neither  would  be  answerable  for  the  amount       1880* 


assessed  npon  the  share  of  the  other.  By  the  act  under  Astor 
vhich  ft  part  of  the  premises  was  taken  for  tlie  use  6f  the  MiUer. 
pablic,  (3  K  S.  417,  §  181,)  it  is  provided  tliat  if  part  of  a 
lot  is  taken  which  is  under  a  lease  or  contract,  all  contracts 
and  engagements  between  the  landlord  and  tenant  as  to 
the  part  thus  taken  shall  determine  and  be  absolutely  dis-* 
chained,  from  the  time  of  the  confirmation  of  the  report 
of  the  commissioners ;  *but  shall  remain  valid  and  obliga-  [*79J 

tonr  as  to  the  residue  of  the  premises.  There  is  also  a 
profision  that  the  dissolution  of  the  relation  of  landlord 
and  tenant  as  to  that  part  shall  not  affect  any  agreement 
between  the  parties  as  to  the  payment  of  any  assessment 
nnder  the  act.  The  assessment  in  this  case  was  not  im- 
posed on  that  portion  of  the  premises  of  which  the  mort- 
gagees now  claim  the  proceeds,  but  upon  the  part  which 
remained.  Tliis  part,  I  have  abeady  shown,  never  came 
into  the  possession  of  the  mortgagees,  but  passed  to  Mrs. 
Ehrick  under  the  sheriff's  sale.  The  covenant  for  the 
payment  of  the  taxes  and  assessments  thereon  continued 
to  run  with  that  part  of  the  leasehold  premises,  in  her 
hands  and  in  the  hands  of  the  assignees,  until  it  was  finally 
merged  by  the  complainant's  purchase  of  the  outstanding 
term  in  October,  1828.  Notwithstanding  the  sheriff's 
sale,  the  estate  of  Madden  continued  liable  for  the  pay- 

crty  laortgaged  ag<iiDst  aU  the  world,  subject  only  to  the  lien  of  the  mort-  ^ 

gigee.  A*t4fr  t.  Hoifi,  6  Wen,  608.  A  mortgagee  of  a  term  not  in  posseaeion 
(tonoibe  eoneidered  as  an  assignee;  but  if  he  takes  possession  of  the  mort- 
m^  premises,  he  iias  the  estate  cum  onere.  lb.  A  covenant  to  pay  assess^ 
otato  runs  with  the  land,  and  if  broken  when  the  mortgagee  enters,  the  lessor 
lutt  bis  remedy  in  rem  to  enforce  the  covenant,  but  cannot  proceed  against 
the  aseignce  personally ;  if  the  land  has  been  converted  into  money,  the  lea- 
lorrotyel&im  the  same  in  chancery  in  satisfaction  of  the  damages  sustained 
*>y  thebneach  of  the  covenant.  lb.  The  assignee  of  the  mortgagor  was  per^ 
nitt«d  to  maintain  trespass  against  the  mortgagee  after  condition  broken. 
The  court  conclude  their  opinion  in  that  case  by* saying,  "The  light  in 
vhieh  mortgages  have  been  considered  in  order  to  be  consistent,  necetsa- 
^J  Icftds  to  the  eoBolusion  that  the  freehold  must  be  considered  in  (h« 
P^tiff,  and  he  of  course  is  entitled  to  judgment"    lb.  616. 

Vol.  IL  7 
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1880.       ment  of  the  assessment  in  consequence  of  liis  personal 
Waring     Covenant  to  that  effect.    Mrs.  Ehrick  and  h«r  assignees 

Q^^  were  also  liable  on  the  covenant  as  running  with  their 
interest  in  the  land  while  they  continued  the  owners  there* 
of.  But  no  assessment  ever  was  imposed  upon  that  part 
which  was  taken  for  the  use  of  the  public ;  as  to  which 
the  mortgagees  may  now  bo  considered  quasi  assignees. 

It  is  impossible  therefore  to  give  the  complainant  any 
prior  claim  upon  the  fund  in  court,  without  overturning 
the  decision  of  the  late  chancellor,  which  I  am  inclined 
to  think  was  correct ;  and  the  result  is  that  the  master's 
report  in  this  respect  must  be  overruled.  As  the  amoum 
due  on  the  mortgage  exceeds  the  whole  fund  in  court,  the 
mortgagees  are  entitled  to  the  whole  in  satisfaction  of 
their  mortgage  debt. 


Wabing  and  othebs  v.  Crane  and  Canfield,  Execu- 
tors OF,  &c. 

Where  a  bill  is  filed  on  behalf  of  an  infant  by  bis  next  friend,  tbe  infant 

cannot  be  personally  charged  with  the  costs,  unless,  when  he  arriTcs  at 

21,  he  adopts  the  proceeding  and  elects  to  prosecute  the  suit 

Where  the  suit  is  temiiiiated  before  the  infant  becomes  of  age,  the  next 

friend  will  be  chargeable  with  the  costs  unless  there  be  a  fund  belonging 

r*80l  •  *to  the  infant  under  the  control  of  the  court,  and  it  appears  that  the 

suit  was  brought  in  good  faith  and  with  a  bona  fide  intent  to  benefit  the 

infant ;  in  which  case  the  court  may  direct  the  costs  to  be  paid  out  of 

«    the  fund. 

If  the  suit  was,  improperly  brought,  and  the  infant,  when  he  arrives  at  21, 
elects  to  abandon  it,  he  may  apply  for  a  reference  to  ascertain  the  fact, 
and  the  bill  will  then  be  dismissed  with  costs  to  be  paid  by  the  next 
friend. 
But  if  the  suit  was  properly  instituted  for  the  benefit  of  the  infant,  and  at 
21  he  elects  to  abandon  it,  he  must,  upon  the  dismissal  of  the  bill,  pay 
the  costs  of  his  next  friend  as  weU  as  those  of  the  adverse  party. 

Uuok  leth.      The  bill  in  this  cause  was  filed  in  July,  1824,  in  the 
name  of  the  complainants,  who  were  infanta,  hy  A.  Bran 
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«on,  aB  tlm  next  friend  of  W.  Waring,  and  by  W,  Baker,  isso. 
as  tbe  next  friend  of  tlio  other  three  complainants ;  charg-  Waring 
ing  the  defendants,  who  were  executors,  with  mismanage-  q^^^ 
ment  of  the  estate  of  tlie  fatlier  of  the  complainants ;  and 
also  alleging  that  one  of  the  defendants  was  irresponsible. 
An  injunction  was  granted  restraining  the  executors  from 
selling  or  disposing  of  the  estate.  In  October,  1825,  upon 
the  application  of  the  defendants,  and  with  the  consent  of 
the  counsel  for  the  complainants,  a  receiver  of  the  estate 
was  appointed.  On  the  fourth  of  March,  1827,  W.  Waring 
became  of  age ;  but  without  adverting  to  that  fact  the 
cause  was  brought  to  a  hearing  without  giving  any  notice 
to  him  or  calling  upon  him  to  appoint  a  solicitor.  On  the 
I6th  of  April,  1827,  a  decree  for  an  account  was  made  by 
the  consent  of  the  counsel  for  the  defendants  and  of  the 
guardians  of  the  complainants.  Tlie  cause  was  afterwards 
brought  to  a  hearing  on  the  master's  report,  but  it  being 
ascertained  that  one  of  the  complainants  was  of  age  and 
had  no  notice  of  the  hearing,  the  chancellor  ordered  the 
cause  to  stand  over,  that  such  complainant  might  have 
notice  to  appear  and  defend  his  rights.  An  order  was 
subsequently  made  referring  it  to  a  master  to  inquire  and 
report  whether  there  were  any  just  grounds  for  the  com* 
aencement  and  prosecution  of  this  suit ;  and  whether  the 
same  had  been  prosecuted  by  the  advice  of  counsel  in 
good  faith,  and  with  the  sole  object  of  subserving  the 
interest  of  the  infant  complainants ;  and  to  inquire  and 
report  whether  the  complainant  W.  Waring,  since  he  be- 
came of  age,  had  adopted  the  proceedings  in  the  suit  and 
assumed  the  agency  and  management  thereof.  The  mas- 
ter reported  thjBit  although  there  were  *apparently,  yet  in  [*81] 
feet  there  were  no  just  grounds  for  the  commencement  of 
the  suit;  that  the  suit  was  commenced  for  the  infants  by 
the  advice  of  counsel,  and  with  the  sole  object  of  sub- 
serving their  interests ;  that  after  W.  Waring  became  of 
sge,  he  took  possession  of  the  papers  in  the  suit,  and  pro- 
eared  a  master  to  proceed  on  the  order  of  reference ;  and 
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1880.       that  since  May  or  Juue,  1827,  he  had  had  the  directioii 
-Waring     and  management  of  the  suit.    After  this  report  was  made, 
^^        tlie  cause  was  brought  to  a  final  hearing,  upon  the  plead 
ings,  proofs,  reports,  and  the  objections  of  the  complain- 
ants' counsel  to  the  last  report. 

J.  Edwarda^  for  the  complainants. 

B.  F.  Butlei'^  for  A.  Bi-unson. 

P.  S,  Parker^  lor  the  defendants. 

The  Chancelloe.  If  a  bill  is  filed  on  behalf  of  a  v 
infant  by  his  next  friend,  and  the  bill  is  dismissed  or  a 
decree  is  made  in  tlie  cause  before  the  infant  is  of  age,  he 
cannot  be  pereonally  charged  with  the  costs.  They  are 
to  be  charged  against  tlie  next  friend,  unless  there  is  a  fund 
under  the  control  of  the  court  belonging  to  the  infant,  in 
which  case  tlie  court  may  direct  the  costs  to  be  paid  out 
of  that  fund.  {Taner  v.  Ivie^  2  Yes.  sen.  466.)  But  the 
costs  will  not  be  charged  on  the  infant's  estate,  unless  the 
court  is  satisfied  the  suit  was  brought  in  good  faith,  and 
with  a  bona  fide  intent  to  benefit  the  infant.  {Pearce  r. 
Pearce,  9  Ves.  547.  Whitaker  v.  Marlar^  1  Cox's  Cas. 
285.)  In  Turner  v.  Turner^  (2  Peere  Wms.  297,)  the 
next  friend  died  before  a  decree  in  the  cause.  After  the 
infant  became  of  age,  he  refused  to  proceed  in  the  suit ; 
and  the  bill  was  dismissed  against  him  with  costs.  But 
on  a  re-hearing  in  that  case.  Lord  King  reversed  his 
former  decree  as  to  the  costs,  and  decreed  that  the  infant 
was  not  liable  therefor.  (1  Strange,  708,  2.  Eq.  Ca.  Abr, 
238,  S.  C.)  If  the  suit  was  improperly  brought,  and  the 
infant  elects  to  abandon  it  when  he  becomes  of  age,  he 
may  apply  to  the  court  for  a  reference  to  ascertain  the 
fact,  and  the  bill  will  then  be  dismissed,  with  costs  to  be 
r*82]  P^^  ^y  ^^  nQxi  friend.     ^But  although  the  complainant 

elects  to  abandon  the  suit  when  he  is  of  age,  he  cannot| 
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as  a  matter  of  coarse,  compel  the  next  fiiend  to  pay  the  is<o. 
costs.  If  the  suit  was  properly  brought  for  the  infant's  Waring 
benefit,  he  mnst  pay  the  costs  to  the  next  friend,  and  also  q^^ 
those  of  the  adverse  party,  when  he  applies  to  dismiss  the 
bill.  (Anon.  4  Madd.  R.  461.)  If  he  elects  to  proceed 
iu  the  cause  after  he  is  of  age,  the  next  friend  is  dis- 
cliarged  from  his  liability,  and  the  infant  will  be  liable  in 
tbe  same  manner  as  if  the  suit  had  been  commenced  by 
an  adult  (1  Harrison,  474.  Mitford,  26.)  The  only 
exception  to  this  rule  mnst  be,  the  case  that  sometimes 
occurs,  where  a  decree  has  been  made  during  his  infancy, 
by  wbich  the  infant's  rights  are  bound.  Here  the  suit 
cannot  be  abandoned,  although  it  was  not  brought  in  good 
faitb,  and  was  against  the  interest  of  the  infant.  In  such 
a  case,  if  the  infant  applied  in  time,  the  court  might  com- 
pel tbe  next  friend  to  remunerate  him  for  the  costs  and 
expenses  to  which  his  estate  had  been  improperly  sub- 
jected, although  he  was  compelled  to  proceed  under  the 
decree.  In  this  case,  W,  Waring  became  of  age  before 
tbe  decree  was  made  against  the  executors  for  an  account. 
He  afterwards  elected  to  proceed  under  the  decree,  and 
took  tbe  management  of  the  reference  into  his  own  hands. 
He  bas  therefore  affirmed  the  act  of  his  next  friend  in 
bringing  the  suit,  and  it  is  too  late  for  him  now  to  insist 
tbat  it  was  improperly  brouglit.  His  proportion  of  the 
defendants'  costs  must  be  charged  on  him  personally,  or 
^  paid  out  of  his  share  of  the  estate. 

Tbe  situation  of  the  next  friend  of  the  two  complain- 
ants wbo  have  not  arrived  of  age  is  different.  If  the  suit 
.  wasnow  in  a  situation  to  have  the  bill  dismissed  without 
prejudice  to  the  rights  of  the  infants  when  they  come  of 
^e,  I  should  be  disposed  to  charge  the  costs  upon  their 
next  friend,  on  tlie  ground  that  the  suit  was  improperly 
instituted  by  him,  and  without  taking  ordinary  care  to  in- 
fofm  bimself  as  to  the  facts.  But  some  embarrassment 
now  arises  from  the  decree  of  April,  1827,  under  which 
^  accounts  of  the  defendants  have  been  taken.    By  the 
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IWO       will  of  the  testator  the  defendants  were  trustees,  botB  ol 
Waring     the  real  and  personal  estate,  until  the  youngest  child  be» 

Q^^      came  of  age ;  and  it  was  their  duty  to  take  care  of  *it 
until  that  time,  and  then  sell  or  divide  it  among  the  com- 
plainants.   Instead  of  consenting  to  a  decree  for  an  ac- 
count, and  asking  for  the  appointment  of  a  receiver,  they 
should  have  asked  for  a  dismissal  of  the  bill ;  to  enable 
them  to  go  on  and  execute  the  trust,  and  account  to  the 
heirs  when  they  became  of  age.    The  report  of  the  master 
upon  that  reference  having  been  confirmed,  that  account- 
ing, so  far  as  it  goes,  must  be  considered  final  between 
the  parties.    But  the  defendants  cannot  take  the  legacies, 
which  were  evidently  intended  as  a  remuneration  in  part 
to  them  for  the  execution  of  their  trust  under  the  will, 
and  abandon  the  tiaist.     As  they  have  been  guilty  of  no 
misconduct  or  breach  of  trust,  they  are  entitled  to  the 
costs  of  defending  this  suit  and  of  taking  the  account,  to 
be  paid  out  of  the  fund.    The  injunction  must  be  dis- 
solved and  the  receiver  discharged ;  and  he  must  account 
with  and  pay  over  to  the  defendants  the  balance,  if  any 
in  his  hands,  and  deliver  to  them  all  property  which  has 
come  to  his  possession.     In  case  of  disagreement,  his 
accounts  must  be  passed  before  a  master  residing  in  the 
county  of  Jefferson.    The  decree  must  direct  the  defend- 
ants to  proceed  and  execute  the  trust  according  to  the  di- 
rections of  the  will,  and  to  distribute  the  property  among 
the  complainants  when  they  become  of  age,  respectively, 
retaining  out  of  the  share  of  each  one  third  of  the  costs 
of  this  suit.    It  must  reserve  to  the  complainants  the  right 
to  apply  to  the  court  for  further  directions  as  they  shall 
be  advised,  if  they  cannot  settle  the  estate  amicably  with- 
the  executors ;  but  the  account,  as  far  as  it  has  been  taken, 
is  to  be  conclusive  upon  both  parties,     Tlie  defendants 
are  also  to  be  at  liberty  to  apply  to  the  court  from  time 
to  time  as  they  shall  be  advised,  for  directions  in  relation 
to  the  execution  of  their  trust ;  giving  the  usual  notice  of 
such  application  to  the  complainant  who  is  of  age  or  to 
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bis  sclicitor,  and  to  the  guardian  of  the  infants.    The  right       I89a 

is  also  to  be  reserved  to  each  of  the  complainants  who      Quick 

are  infants,  at  any  time  within  six  months  after  they  come  gtaw^' 

of  age,  and  notwithstanding  any  acts  done  by  them  under 

die  decree  in  this  cause,  to  *apply  to  the  court  for  such  [*843 

order  and  direction  in  relation  to  the  costs,  as  between 

them  and  their  next  friend,  as  may  be  just 


Quick  v.  Stutvesant. 

Where  one  penon  conveyed  land  to  another  for  the  purpose  of  opening  a 
itreet  in  the  city  of  New- York,  and  there  was  no  other  consideration  for 
the  eooreyance  but  the  benefit  which  the  grantor  was  to  derive  from  th« 
opening  of  the  street,  and  by  subsequent  events  beyond  the  control  of 
both  parlies  the  street  could  not  be  opened,  a  re-^nveyance  of  the  land 
wy  decreed. 

If  a  deed  or  obligation  is  sought  to  be  enforced  in  an  event  not  foreseen  or 
provided  for  by  the  parties,  and  contrary  to  the  original  intention,  a 
conrt  of  equity  will  interfere  to  prevent  such  injustice. 

In  such  t  case  the  court  of  chancery  will  direct  that  to  be  done  which  the 
pirties  would  themselves  have  directed  had  they  foreseen  the  event 

Where  from  any  defect  of  the  common  law,  want  of  foresight  of  the  parties, 
or  other  mistake  or  accident,  there  would  be  a  failure  of  justice,  it  b  the 
doty  of  a  court  of  equity  to  supply  the  defect  or  furnish  the  remedy. 

Bnt  these  principles,  when  acted  on  by  the  court  of  chancery,  are  subject 
toraoh  limitations  and  restrictions  as  are  necessary  to  protect  the  rights  of 
^  fide  purchasers  and  others  who  have  superior  equities. 

^  1797,  J.  Quick  owned  a  strip  of  land  in  the  city  of 
^few-York,  on  the  east  side  of  the  Bowery  Lane,  about 
^  feet  in  length  on  the  Bowery,  and  extending  back  66 
feet  at  the  north  end  and  120  feet  at  tlie  south.  P. 
Stnyresant,  the  father  of  the  defendant,  owned  the  Bowery 
farm,  lying  north  and  east  of  Quick's  land,  and  extending 
l>ack  to  the  East  Kiver.  In  order  to  lay  out  this  farm 
into  city  lots,  by  streets  running  through  it  in  different 
directions,  Stuyvesant  made  an  arrangement  with  Quic> 
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M»^       by  which  the  latter  consented  to  have  Quick-street  rac 
Qmek      through  the  middle  of  his  lot  and  the  Bowery  farm,  from 
^tfljrcMBt.  ^  Bowery  Lane  to  the  East  River,  and  to  have  Kensse- 
hier-street  nm  parallel  therewith,  taking  a  small  part  oi 
the  soQth  end  of  Qnick's  lot.     Quick  was  to  have  two 
small  pieces  of  the  Bowery  farm  on  Qoick-street  in  rear 
of  his  lot,  and  was  to  give  Stnyvesant  a  small  piece  of 
his  lot  at  the  north  end  fronting  on  the  Bowery  Lane, 
and  another  small  piece  in  the  rear  of  the  south  end, 
[♦85]  *bounded   southerly  by  Rensselaer-street.     By  this  ar- 

rangement Quick  would  have  three  comer  lots  on  the 
Bowery  Lane  and  on  Quick  and  Van  Kensselaer-streets, 
and  would  obtain  a  lot  in  the  rear  of  his  land,  fronting  on 
Quick-street,  in  lieu  of  the  land  which  was  to  be  taken 
for  the  streets,  and  that  which  was  relinquished  to  Stny- 
Tesant  at  the  north  end.  For  the  purpose  of  carrjnng  this 
arrangement  into  effect,  a  diagram  was  made  showing  the 
location  of  the  contemplated  streets,  and  dividing  the 
whole  land  into  building  lots,  which  were  marked  and 
numbered  on  the  map.  Quick  then  conveyed  the  whole 
of  his  land  to  Stuyvesant,  and  tliQ  latter  immediately  re- 
conveyed  to  hiin  the  several  lots  which  were  intended  to 
be  retained  by  him,  and  also  tlie  additional  lot  in  the  rear, 
fronting  on  Quick-street  In  1805,  P.  Stuyvesant  died, 
and  by  his  will  he  devised  the  property  in  question  and 
the  whole  of  the  Bowery  farm  to  the  defendant  in  fee. 
Before  the  streets  were  opened,  the  act  of  the  3d  of  April, 
1807,  (sess.  30,  ch.  115,)  was  passed,  which  prevented 
their  being  opened  as  contemplated  by  the  parties.  Under 
this  act  the  commissioners  laid  out  the  Tliird  avenue, 
which  left  the  Bowery  a  little  south  of  Quick-street,  and 
took  off  about  one  half  of  the  three  lots  of  Quick  north  of 
that  street.  The  commissionere  also  laid  out  Fifth-street, 
which  leaves  the  Bowery  Lane  precisely  where  Quick- 
street  did,  but  running  in  a  more  southerly  direction  to 
the  East  River,  takes  off  about  one  half  of  the  two  lofcs 
fronting  on  the  Bowery  south  of  Quick-street,  and  a'  ou# 
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two  fliirds  of  the  lot  immediately  in  rear  thereof.    They       tssa 
also  laid  ont  Fourth-street,  whicli  commenced  at  that  part      i^uiok 
cf  the  Bowery  where  Eensselaer^treet  did,  and  mns  par-  ottmrnaub. 
aBel  with  Fifth-etreet 

In  1815  J.  Quick  died  intestate,  leaving  the  complain- 
ant and  his  brothers,  William  and  Abraham  Quick,  his 
heirs  at  law.  In  1816  the  three  brothera  made  partition 
between  fliemselves  of  the  lands  of  their  father ;  in  which 
partition  all  the  land  north  of  Fifth-artireet  was  conveyed 
to  William,  the  middle  pail;  south  of  Fifth-street  was  con- 
veyed to  the  complainant,  and  the  southerly  part  to  Abra- 
ham, inclnding  the  land  which  was  originally  intended 
to  be  covered  by  Rensselaer-etreet.  In  1826  Abraham 
*conv«yed  his  share  to  the  complainant.    In  1824  the  de-  r»861 

fendant  and  the  heirs  of  William  Quick  compromised  as  to 
the  claim  made  of  the  land  originally  intended  for  Quick- 
street  which  is  not  included  in  Fifth-street ;  and  mutual 
releases  were  executed  in  pursuance  of  that  arrangement. 
In  1827  Fourth-street  was  opened,  and  the  same  year  the 
complainant  erected  a  dwelling  house  at  the  corner  of 
Fourth-street  and  the  Bowery,  upon  land  formerly  owned 
hy  J.  Qnick,  part  of  which  was  the  land  originally  in- 
'  tended  for  Rensselaer-street,  While  the  complainant  was 
erecting  his  house,  the  defendant  forbid  his  building  on 
that  part  of  the  land  -which  was  originally  intended  to  be 
indnded  in  Rensselaer-sti'eet,  and  finally  commenced  an 
ejectment  suit  to  recover  possession  thereof-  The  com- 
plainant thereupon  filed  his  bill  in  this  cause  for  an  injunc- 
tion, and  to  obtain  a  re-conveyance  of  tliat  part  of  the 
P^niises.  The  cause  was  submitted  on  pleadings  and 
proofc. 

J^Platt^  for  the  complainant.  From  the  facts  in  this 
^wc  it  appears,  that  Peter  Stuy  vesant  and  Jacobus  Quick 
made  an  agi-eement  and  adopted  a  plan  for  laying  out 
***'^in  a  particular  manner  which  suited  their  interest; 
*^d  that  tlie  govern inent  then  interposed  and  broke  up 
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18>0-  their  arrangement,  and  prohibited  forever  the  streets 
Qaiek  which  tliej  liad  so  designed  and  agreed  on.  Tlie  agree* 
8tayT6Mot  ™®°t  ^^  ^^  fi^ri,  when  the  hand  of  government  was  laid 
upon  it.  By  that  act  of  the  government,  and  not  by  any 
act  or  default  of  his  own,  Quick  lost  the  benefit  of  the 
contemplated  streets  ;  and  it  is  contended  on  the  part  of 
the  complainant,  that  equity  requires  a  reconveyance  of 
the  ground  which  was  conveyed  to  Petrus  Stuy  vesant,  for 
a  consideration  which  has  failed. 

Agreements  not  fraudulent  ^'  will  be  relieved  against  on 
the  ground  of  inequality,  an  imposed  burden  or  hardship 
on  one  party  to  a  contract,  which  is  considered  a  distinct 
head  of  equity,  being  looked  upon  as  an  offence  against 
morality  and  as  unconscientious."  (2  Powell  on  Con.  145, 
146.)  In  this  case  there  was  no  fraud  imputable  to  Mr. 
Stuyvesant ;  but  it  was  evidently  an  unequal  bargain  ac- 
[*87]  cording  to  the  *legal  rights  of  the  parties ;  and  the  defend- 

ant now  makes  an  unconscientious  use  of  it,  in  an  event 
not  contemplated  by  the  contracting  parties.  "  In  every 
well  constituted  government  there  is  somewhere  lodged  a 
power  of  supplying  tliat  which  is  defective,  and  control- 
ling that  which  is  unintentionally  harsh  in  the  application 
of  any  general  rule  to  a  particular  case."  (1  Fonbl.  Eq. 
6,  note  c.)  "  Where  there  would  be  a  failure  of  justice 
by  the  rules  of  conscience,  equity  is  bound  to  interpose 
and  supply  the  defects  of  the  law."  (Grounds  and  Kudi- 
ments  of  Equity,  page  75.)  So  "  equity  will  relieve 
against  one's  own  act  according  to  circumstances."  (Id. 
96.)  "  Courts  of  equity,  not  suffering  a  right  to  bo  with- 
out a  remedy,  interfere  in  all  cases  in  which  the  right  is 
t  clear,  but  from  want  of  particular  evidence  is  unavailable 
at  law."  (1  Fonbl.  Eq.  154,  note  f.)  In  Newton  v.  Jioxtse^ 
(1  Vern.  460,)  it  was  decreed  that  100  guineas,  part  of  an 
apprentice's  fee,  be  paid  back  to  the  father  of  the  appren- 
tice, his  master  having  died  within  three  weeks  after 
sealing  the  articles.  The  case  of  Underwood  v.  Siuyve^. 
aant^  (19  John.  B.  181,)  contains  no  principle  adverse  to 
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the  eqmtable  claim  of  Quick.    The  court  there  say,  "  the       188 1, 
casus  foederis  has  not  occurred,  and  the  parties  are  mu-      Quick 
ioally  absolved  from  their  contract  in  relation  to  the  Stoyreiaai 
Btreets,"  &c. 

The  original  agreement  was,  that  the  ground  marked 
on  the  maps  for  Quick-street  and  Sensselaer-street,  should 
be  devoted  as  streets ;  and  the  conveyances  between  the 
parties  were  designed  to  carry  that  object  into  effect. ' 
The  legislative  power  which  has  been  exerted  over  the 
wbject,  could  not  be  foreseen  by  the  contracting  parties. 
They  contemplated  the  usual  x^ourse  by  which  tlie  corpora- 
tion were  in  the  constant  habit  of  adopting  streets  volunta- 
rily opened  and  dedicated  by  the  proprietors.  But  suppose 
it  had  occurred  to  the  minds  of  the  parties,  or  the  question 
had  been  put,  what  shall  be  done  in  the  event  that  the  cor- 
poration or  the  government  should  prohibit  these  streets 
from  being  opened  ?  Can  it  be  reasonably  supposed  that 
Jacobns  Quick  vyould  have  consented,  or  that  Petrus 
Stuyvesant  would  have  had  the  conscience  to  insist,  that 
he  should  hold  for  his  own  use  in  *fee  simple  the  ground  [*88] 

thus  conveyed  to  him  by  Quick  for  the  intended  streets 
without  compensation  ? 

If  the  act  of  3d  April,  1807,  had  not  passed,  there  can 
be  no  doubt  that  equity  would  have  compelled  Mr.  Stuy- 
vesant to  open  the  contemplated  streets  (Quick  and  Eens- 
selaer)  whenever  the  corporation  or  the  government  were 
ready  to  adopt  and  sanction  them  as  public  streets.  That 
wt  has  forbidden  them  to  be  opened ;  and  shall  this  exer- 
cise of  sovereign  power  so  enure  to  the  benefit  of  Mr. 
Stnyvesant  as  to  give  him  the  land  which  the  parties 
agreed  to  devote  for  those  streets?  Shall  Quick  not  only 
lose  the  expected  benefit  of  those  streets,  but  lose  his  land 
«H  witliout  any  equivalent  ?  Shall  Quick's  deed  to  Stuy- 
vesant for  the  streets  stand,  and  become  absolute  for  the 
exclusive  benefit  of  the  grantee,  after  the  only  object  of 
^e  grant  has  been  tluis  defeated ! 
Ihe  motives  and  consideration  which  induced  Jacobus 
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^^^-  Quick  to  make  the  agreement  were  the  advantages  of 
ijoick  three  corner  lots,  and  the  benefit  of  fronting  on  the  two 
tHuytMmt  contemplated  streets ;  and  as  to  these,  the  consideratiob 
has  utterly  failed.  But  Mr.  Stuyvesant  is  equally  well 
accommodated  by  Fourth  and  Fifth  streets,  laid  out  by 
the  commissioners :  he  has  lost  nothing,  has  made  no 
sacrifice  ;  and  he  now  seeks  to  appropriate  to  his  own  use 
the  ground  which  Mr.  Quick  gave  for  the  use  of  streets, 
which  a  subsequent  law  has  forbidden  to  be  opened. 

The  damages  allowed  by  law  for  opening  new  streets 
do  not  include  injuries  arising  from  breach  of  contracts,  or 
from  failure  of  consideration  in  a  deed.  The  appraiseis 
had  no  jurisdiction  to  inquire  into  tlie  equities  of  this 
case ;  and  so  far  as  Fourthnstreet  cut  off  a  small  part  of 
the  gore  now  in  dispute,  compensation  (it  must  be  pre- 
sumed) was  allowed  to  the  defendant,  he  having  the  legal 
title  to  it. 

'  Tlie  objection  for  want  of  parties,  is.  not  well  founded ; 
but  even  if  new  parties  are  necessary,  the  present  bill  is 
sufficient  for  tlie  immediate  purpose  for  which  it  was  filed, 
to  wit,  to  stay  the  ejectment  at  law ;  and  the  bill  ought 
to  be  retained  for  that  object  till  new  parties  can  be  intro- 
duced by  amending  th^  bill. 

[*89]  *-P.  A.  Jay^  for  the  defendant    The  court,  after  a  lapse 

of  thirty  years,  will  not  set  aside  solemn  conveyances, 
when  all  the  parties  to  them  have  long  since  died,  merely 
upon  conjecture  concerning  the  inducements  of  the  par- 
ties, without  any  pretence  of  mistake,  and  without  aay 
allegation  of  fraud. 

The  defendant  and  those  under  whom  he  claims,  have 
been  in  possession  more  than  thirty  years.  This  is  a  bar 
even  to  a  wi'it  of  right.  Tlie  complainant  could  have  tic 
right  of  entry,  nor  could  he  lawfully  enter  upon  the  land 
he  claims  and  erect  a  house  upon  it,  without  previously 
establishing  his  title  in  some  court  of  law  or  equity. 

If  the  complainant  succeeds,  it   must  be  upoa   the 
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gponnd,  1.  That  the  consideration  has  failed ;  or,  2.  That       IMO. 

Mr.  Stuy  vesant  held  the  streets  in  trust  to  open  them,  or      Qoiok 

if  that  could  not  be  done>  to  re-convey  them  to  Quick.        Stayiweant 

1.  How  does  the  court  know  what  were  the  considera- 
tions or  indueem^ats  of  Jacobus  Quick  in  making  this 
conveyance  i  Can  the  court  guess  them  from  the  circum- 
stances of  the  transaction,  or  from  the  valuation  of  the 
lands  made  by  witnesses  who  testify  to  the  value  of  lots 
thirty  years  ago  ?  Can  a  decree  of  this  court  be  founded 
upon  guesses  ?  Can  the  court  divide  the  consideration  of 
the  conveyances,  and  say  that  the  ground  conveyed  to 
Quick  was  the  consideration  for  that  conveyed  toStuyve- 
sant,  and  that  there  was  no  consideration  for  the  streets  ? 
Can  the  court  be  sure,  or  indeed  can  it  be  believed  that 
StnyTesant  would  have  conveyed  the  lots  at  all,  if  he  had 
not  received  a  conveyance  for  the  streets  ?  Yet  it  is  con- 
tended by  the  complainant  that  the  streets  ought  to  be  re- 
couTeyed,  and  that  he  should  retain  all  the  land  conveyed 
by  Stuyvesant 

But  even  supposing  that  the  consideration  has  failed, 
vill  that  authorize  the  court  to  decree  a  re-conveyance  ? 
Suppose  the  title  to  the  land  conveyed  by  Stuyvesant  had 
failed,  in  that  case.  Quick  would  have  had  a  remedy  upon 
the  covenants  in  his  deed ;  but  we  submit  that  his  own 
conveyance  could  not  have  been  rescinded. 

Again,  the  lapse  of  time  is  an  effectual  bar.  "  If  the 
equitable  title  be  not  sued  upon  within  the  time  within 
which  a  *legal  title  of  the  same  nature  ought  to  be  sued  [*90] 

npon  to  prevent  the  bar  created  by  the  statute,  the  court 
acting  by  analogy  to  the  statute  will  not  relieve."  {Band 
^'  SopUns,  1  Sch.  &  Lef.  429.  Stackhouse  v.  Barmion^ 
10  Ves.  4C6.     Bewdney,  ex-parte,  15  id.  496.) 

2.  Did  Stuyvesant  take  as  trustee?  Tlie  deeds  contain 
no  declaration  of  trust ;  no  covenant  relating  to  the 
streets;  nothing  from  which  a  trust  can  be  inferred. 
There  is  no  evidence  that  any  trust  was  undertaken.  Is 
it  (oaaiblei  then,  that  the  court  can  decide  first  that  there 
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^^Q"       was  a  trust,  and  next  define  what  it  was  ?    Even  if  the 

Quick      deed  had  contained  an  express  covenant  to  open  tho 

SiiiTTeMnt  ^^^®®^>  *^®  ^^^  ^f  IS^'^  rescinded  that  covenant.    {Brew* 

ster  V.  Kitchin^  1  Ld.  Eaym.  317.)    But  the  lapse  of  time 

will  still  he  a  bar,  even  if  a  trust  should  be  implied. 

It  is  true,  that  the  case  of  a  trustee  is  an  exception  to 
the  rule  stated  above.  But  then  the  exception  only  ex- 
tends to  an  avowed  technical  trustee;  not  the  case  of  a 
trust  fixed  upon  a  man  against  his  will,  by  implication  of 
law,  for  the  sake  of  the  remedy.  {Townshend  v.  Tovmshendj 
1  Cox's  Ch.  C.  34.  S.  C.  1  Brown's  Ch.  C.  551.  De- 
coicche  V.  Savetier,  3  John.  Ch.  R.  216.) 

3.  But  the  original  conveyances  cannot  be  rescinded  in 
part  only ;  so  that  the  complainant  is  to  retain  all  that 
was  conveyed  to  his  father,  and  receive  back  what  his 
father  conveyed  to  Stuyvesant.  If  the  conveyances  are 
rescinded  at  all,  they  must  be  in  toto.  The  parties  must 
be  restored  to  their  original  situation,  for  no  fraud  is  im- 
puted to  Stuyvesant.  But  it  is  impossible  to  rescind  the 
whole  transaction  upon  this  bill. 

The  complainant,  in  1816,  conveyed  away  to  William 
Quick  all  his  title  to  a  part  of  the  land  contained  in  the 
deed  executed  by  Stuyvesant.  It  is  no  answer  to  say  that 
afterwards,  in  1824,  some  of  the  children  of  William 
Quick  purchased  Quick  street  from  the  defendant.  The 
complainant  is  unable  to  re-convey  the  land  which  his 
father  received,  and  therefore  cannot  rescind  the  transac- 
tions by  means  of  which  it  was  received. 

The  complainant's  bill  ought  to  be  dismissed,  with  costs. 

[*91]  *The  Chancelloe.    From  the  admissions  in  the  an- 

swer, and  the  testimony  in  this  cause,  there  can  be  no 
doubt  as  to  the  intentions  and  object  of  P.  Stuyvesant  and 
J.  Quick  at  the  time  the  conveyances  of  April,  1797,  were 
executed.  It  was  not  the  intention  of  either  party  to  vest 
the  title  to  the  land  included  in  Quick  and  Rensselaer 
streets  absolutely  in  Stuyvesant  for  his  own  use,  or  for  anj 
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other  pnrpose  than  that  of  opening  a  street  over  the  same  mo. 
for  the  mntual  accommodation  of  both  parties.  For  the  Quksk 
lands  which  Quick  acquired  under  that  arrangement,  stayyeBant 
Stajresant  received  a  full  equivalent  in  the  two  pieces,  at 
the  north  end  and  on  the  rear  of  the  south  end  of  Quick's 
land,  which  were  conveyed  to  him  for  his  own  use.  From 
the  situation  and  value  of  the  property,  it  is  not  probable 
that  Quick  would  have  consented  to  an  exchange  of  lands, 
even  to  that  extent,  if  ho  had  not  contemplated  a  greater 
benefit  to  his  remaining  property  by  the  opening  of  the 
proposed  streets*  The  particular  mode  in  which  the  par- 
ties attempted  to  carry  into  effect  their  arrangement  can- 
not alter  their  equitable  rights,  although  the  legal  title  to 
the  land  intended  for  the  streets  became  thereby  vested 
in  Stoy^esant.  K  the  manner  of  conveying  had  been 
WTersed,  and  the  legal  title  to  the  streets,  through  the 
Bowery  farm  to  the  East  river,  had  been  vested  in  Quick 
for  the  same  object,  the  injustice  of  retaining  that  portion 
of  the  land  for  other  purposes  might  have  been  more  ap- 
parent ;  but  the  equity  of  the  case  would  have  been  the 
same.  The  event  which  has  happened  was  not  contem- 
plated by  either  of  the  parties  at  the  time,  and  therefore 
▼as  not  provided  for  by  their  agreement  By  an  act  of 
the  government  over  which  they  had  no  control,  the  par- 
ties were  prohibited  from  laying  out  and  opening  the 
contemplated  streets.  If  such  an  event  had  been  foreseen, 
it  would  unquestionably  have  been  provided  for  in  the 
conveyances.  Courts  of  common  law  cannot  supply  de- 
fects of  will,  or  rectify  mistakes  in  written  agreements  or 
conveyances.  Hence,  with  respect  to  matters  of  this 
^Dd,  results  the  necessity  of  a  court  of  equity,  which, 
wthorized  by  the  principles  of  justice,  ventures  to  coiTcct 
words  by  circumstances,  and  to  supply  omissions  in  will, 
^7  conjecturing  what  would  have  been  the  will  of  the 
Pities  had  they  foreseen  the  event.    This,  in  *law  Ian-  r#92j 

8°^,  18  to  judge  according  to  the  presumed  or  implied 
^  of  the  parties ;  not  that  any  will  was  interposed,  but 
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1880.       only  that  equity  directs  the  same  thing  to  be  done  wK/ch 
Quiek      it  is  probable  the  parties  themselves  would  have  directed 
StayTeMuit  ^^^  *^^^^  foresight  reached  so  far.     (Kaimcs'  Prin.  of  Eq. 
40.)    Thus  in  Newton  y.  Bouse^  (1  Vem.  460,)  wliere  a 
father  articled  his  son  to  an  attorney,  and  gave  £120  with 
him,  and  the  attorney  died  within  three  weeks  thereafter, 
the  executors  of  the  latter  were  decreed  to  refund  100 
guineas  to  the  fatlier.   Every  man  who  makes  a  covenant 
or  executes  a  deed  has  an  object  in  view  which  he  pro- 
poses to  accomplish  by  means  of  the  coven&nt  or  deed. 
Tliey  sometimes  fall  short  of  the  end  or  object  wliich  was 
intended,  and  sometimes  go  beyond  it    If  the  end  pro- 
posed is  lawful,'  a  court  of  common  law  only  inquires 
what  acts  of  will  were  really  exerted ;  and  the  deed  or 
covenant  is  made  effectual  without  regard  to  consequences. 
But  courts  of  equity  are  more  at  liberty  to  follow  the  dic- 
tates of  refined  justice.    They  consider  every  deed  in  its 
true  light,  as  a  means  employed  to  bring  about  some 
event ;  and  in  tliis  light  they  refuse  to  give  it  force  any 
farther  th^n  is  conducive  to  the  proposed  end.     In  all 
matters  whatever  as  well  as  in  mattei's  of  law,  the  end  is 
the  capital  circumstance ;  and  the  means  are  regarded*  so 
far  only  as  they  contribute  to  that  end.     Where  a  deed 
or  obligation  is  sought  to  be  made  effectual  in  an  event 
which  is  unexpected  to  both  parties,  a  court  of  equity  de- 
nies its  authority.    Tlie  party  seeking  to  enforce  it  is  un- 
just and  inequitable  in  his  demand,  and  this  furnishes  a 
valid  objection  for  the  adverse  party.     (Kainies'  Prin.  of 
Eq.  80,  81,  94.)    These  principles  are  constantly  acted 
upon  by  this  court,  subject  to  such  limitations  and  restric- 
tions as  arfe  necessary  to  protect  the  rights  of  bona  fide 
purchasers  and  others  who  have  superior  equities.  Where, 
from  any  defect  of  the  common  law,  want  of  foresight  of 
the  parties,  or  other  mistake  or  accident,  there  would  be 
a  failure  of  justice,  it  is  the  duty  of  this  court  to  interfere 
and  supply  tlie  defect  or  furnish  the  remedy. 
In  this  case,  if  the  street  had  been  laid  out  and  opened 
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18  driginallj  intended  by  the  parties,  Quick  would  have  issg 
had  three  valuable  comer  lots  fronting  on  tlie  Bowery  Qniek 
Lane.  By  *the  arrangement  of  the  commissionei-s,  two  stuyreiMt 
of  them  would  have  been  destroyed  or  materially  injured 
if  the  land  appropriated  for  Quick  and  Eensselaer  streets 
was  not  restored  to  him.  While  on  the  other  hand,  Stuy- 
veBant's  property  would  be  equally  benefited  by  the  new 
streets  as  by  those  originally  determined  upon  in  1797. 
He  whole  object  of  the  conveyance  of  tlie  land  included 
in  the  streets,  as  well  as  the  cause  and  consideration  of 
chat  part  of  the  conveyance  having  failed,  justice  and 
fair  <lealiDg  evidently  require  a  reconveyance  of  that 
hmd  to  the  heirs  of  Quick.  If  the  rights  of  the  parties 
had  not  changed  in  other  respects,  perhaps  the  heirs  of 
Quick  might  have  insisted  upon  a  re-exchange  of  the 
ofter  lots.  This  however  would  present  a  case  of  more 
doubt;  as  there  was  a  consideration,  though  as  it  turned 
out  an  inadequate  one,  for  the  exchange  of  lots.  But  that 
question  cannot  now  arise,  as  it  is  put  at  rest  by  the  com- 
promise between  the  defendant  and  the  heirs  of  William 
Quick.  The  only  matter  now  in  dispute  relates  to  the 
hmd  in  Rensselaer  street,  in  relation  to  which  no  persons 
except  the  parties  in  this  suit  have  any  claim  or  interest, 
^is  also  disposes  of  the  objection  raised  by  the  defend- 
ant's coonsel,  that  all  the  proper  parties  were  not  before 
the  conrt 

The  remedy  of  the  complainant  is  not  barred  by  a  lapse 
of  time.  Previous  to  the  decision  of  the  commissioners 
^  1811,  Quick  had  no  right  to  ask  for  a  conveyance,  as  it 
could  not  be  known  before  the  plan  of  the  city  was  com- 
pleted and  filed  that  they  would  not  adopt  the  location  of 
the  streets  as  made  by  the  parties  in  1797.  I  do  not  un- 
derstand that  there  has  been  any  adverse  possession,  strictly 
speaking,  since  that  time.  The  property  was  occupied  to- 
gether until  the  opening  of  the  streets  and  avenue,  in  1824. 
He  heirs  of  Quick  asserted  their  claim  to  these  lands  by 
their  partition  deeds  in  1816.    The  right  of  the  complain- 

VouH.  8 
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rtto.       ant  to  the  strip  of  land  now  in  controversy  was  again  us* 

A»et      serted  in  1826,  and  by  the  snbseqnent  erection  of  a  house 

kimi      thereon.    I  do  not  notice  the  allegation  in  the  answer,  thai 

the  defendant  paid  the  assessment  on  the  strip  of  land  vA 

dispute  for  the  expense  of  laying  ont  and  c^enmg  Fonrth 

[♦94]  street,  as  it  does  not  appear  to  *be  responsive  to  the  bill, 

and  the  defendant  has  made  no  proof  of  the  &ct. 

The  result  of  my  inrestigation  in  thiis  case  is,  that  tnc 
complainant  is  entitled  to  a  reconveyance  of  flie  premises 
in  controversy,  north  of  and  adjoining  Fourth-street,  whid 
iformerly  belonged  to  Johannes  Quick,  and  to  his  costs  in 
this  suit  to  be  taxed.  And  the  injunction  heretof<Mr€ 
granted  in  this  cause  must  be  made  perpetual. 


AhSS  v.  BlUITT  AUD  OTttBBS* 


Pvaetiee,  under  the  revieed  stBtntefl,  as  t#  removing  eatues  from  •  riot 

cliABeellor  to  the  chanceUor  before  hearing,.and  as  to  referring  cansts 

and  motions  to  a  Tice  chatcellor  for  his  decision. 
If  a  cause  commenced  before  a  rice  ehancelkyr  is  Greeted  td  be  heard  by 

the  chancellor,  the  whole  cause  is  before  the  ehaneeUor ;  and  all  orders 

and  decrees  thereafter  made  bj  him  are  to  be  entered  with  the  register 

or  assistant  register. 
Where  the  chancellor  holds  a  term  of  the  rice  chanceUoi's  court,  the  orders 

and  decrees  made  bj  him  are  to  be  entered  with  tihe  clerk  of  the  Yiee 

chancellor. 
THiere  the  yiee  chancellor  hto  been  counsel  in  a  cause  pending  before  him, 

or  is  otherwise  legally  incompetent  to  decide  the  same,  or  any  motion  of 

petition  in  the  cause,  the  chancellor  may  direct  the  same  to  be  heard 

before  himself,  or  he  may  refer  the  same  to  the  riee  ehttieeUor  cff  any 

other  circuit 
When  a  cause  pending  before  lihe  chancellor  is  in  readiness  for  a  hearing, 

either  party  may  apply  for  leave  to  have  it  heard  before  a  vice  ehanr 

eellor. 
the  petition  for  such  reference  shotild  state  the  situation  of  the  eause ;  an^ 

notice  of  the  applieaUon  mfist  be  given  to  the  adverse  pwty; 
If  (i  greater  number  of  causes  are  placed  on  the  calendar  of  the  chaneeUoi 

or  submitted  te  him,  than  he  can  hear  and  decide,  he  will,  without  anj 

application  from  either  party,  refer  such  causes  as  he  thinks  jHToper  t4 

the  vice  chanosUors. 
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fkiidpl«  oa  wUch  Mleetiboa  of  e^mm  for  tke  deckion  of  vieo  ohancellcn        ISSO. 
wiUl»nuid&  ""  Am« 

WWre  tin  order  referring  4  eaase  to  4  Tioe  ebanceHor  to  h^ar  and  deeido  t. 

Oa  nme  is  general,  the  whole  eatise  k  beibre  bini,  and  all  Mbaeqnent        Blunt 
«d«f  aad  prooeedinge  tbemia  are  to  ba  made  and  had  before  t^  Tioa 


WVira  itee  particniar  motion  or  braaeb  ef  a  caow  vnly  is  referred  to  a 
Tiei  ekneeUor,  the  general  proceedings  in  the  eaUM  most  eontinae  to  be 
hi  before  the  "diaiieeUor. 

Vitpeeislnetionor  otherspeeidlappfieationisrdfiHredta  avioaebaii^  [*95j 

edlorlw  his  deeision,  the  ehaneellor  may  at  the  same  time  direet  that 
dotlur  proceedings  and  ifaestbas  ia  the  caaso  be  had  and  heard  beloM 
wh  Ties  chaacsUoR 

Tw  fl»l  WMS  origtnally  commenced  before  the  chfln-  Hairah  ink 
teUor,  wbo  from  tbe  press  of  busioeaB  before  him  not 
hmf  time  to  hear  the  same^  referred  U  to  the  vice  chan*> 
celior  of  the  first  circuit)  tobe  heard  and  decided  by  himi 
^th  fibertj  to  cither  party  %o  hnvtg  the  same  to  a  hear^ 
ug  It  the  oezt  or  amy  subsequttt  term  of  such  vice  cha&^ 
teUor^s  court,  on  the  nsuri  BoticeL  A  qHestion  having 
iriaea  before  the  vice  chanceUor  as  to  his  jurisdiction  and 
powers  under  the  order  of  reference,  it  was  sabmitted  to 
the  dianoellor  for  his  decisioa^  He  thereupon  delivered 
the  ibUowing  opimoB : 

Ibt  Gkasoeixos.    The  question  immediately  before 

ae  does  not  call  for  the  consideration  of  all  of  the  provi- 

ttoos  tf  the  revised  statutes  as  to  the  jurisdiction,  powers, 

•nd  Cities  of  the  several  officers  of  tiiis  court.    It  may, 

Wever,  be  useful,  and  save  much  litigation  and  expense, 

^  onoe  to  examine  and  settle  the  construction  of  these 

▼tti««  provisioas.    By  the  constitution,  the  powers  of 

tiiis  court  are  vested  in  the  chancellor  as  the  supreme 

judge  thereof.    These  powers  cannot  be  taken  from  him 

hy  say  act  of  die  legislature ;  neither  was  it  intended  to 

be  done  by  any  provision  of  the  revised  statutes.    Inde- 

fendest  of  the  provision  in  the  fifth  section  of  the  fifih 

crtiole  of  th«  constitation,  the  Icigialature  ma|y  direct  the 
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>88a       appointraont  of  other  officers  of  this  court  to  perform  snch 
Amei      subordinate  duties  therein  as  shall  from  time  to  time  be 
Blont      found  necessary  for  the  more  convenient  administration 
of  justice.    And  by  tliat  special  provision  of  the  consti 
tution,  they  are  expressly  authorized  to  vest  those  subordi- 
nate powers  and  duties  in  the  circuit  judges,  ex  officio. 

The  relation  which  the  several  vice  chancellors  bear  to 
the  chancellor  under  the  revised  statutes,  is  substantially 
the  same  as  that  which  the  master  of  the  rolls  and  vice 
chancellor  of  England  bear  to  the  chancellor  there.  The 
master  of  the  rolls  has  concurrent  power  with  the  chan- 
cellor to  hear  and  determine  originally  the  same  causes 
[^61  and  matters  ^as  the  chancellor;  except  in  lunacy  and 

bankruptcy,  which  in  England  do  not  belong  to  the  court 
but  to  Uie  chancellor  in  person.  This  is  substantially  the 
same  jurisdiction  as  that  conferred  upon  the  circuit  judges 
in  their  several  circuits  under  the  second  section  of  that 
title  of  the  revised  statutes  which  relates  exclusively  to 
this  court.  (2  R.  S.  168,  §  2.)  The  office  of  vice  chan- 
cellor,  in  England,  was  created  by  the  act  of  the  23d  of 
March,  1813.  (Statutes  at  large,  ch.  24.)  He  is  author 
ized  to  hear  and  determine  all  causes  and  matters  pend- 
ing in  the  court  of  chancery  as  the  lord  chancellor  shall 
from  time  to  time  direct ;  but  he  cannot  reverse,  alter,  or 
discharge  any  decree  or  order  made  by  the  master  of  the 
rolls  or  of  the  lord  chancellor,  without  the  special  author- 
ity of  the  latter.  This  is  the  same  power  conferred  upon 
the  circuit  judges  by  sections  four  and  six  of  the  title  of 
the  revised  statutes  before  referred  to,  and  subject  to  the 
same  restriction  which  is  found  in  the  third  section.  The 
powers  and  duties  of  masters  and  examiners  are  also  con- 
fen*ed  upon  the  vice  chancellors  in  certain  cases.  (2  B. 
S.  169,  §  5,  6 ;  180,  §  84,  85  ;  626,  §  8.) 

When  the  proceedings  are  originally  commenced  before 
a  vice  chancellor  in  a  case  where  he  has  jurisdiction  under 
the  second  section,  ho  has  as  full  power  as  the  chancellor 
himself  to  hear  and  finally  decide  the  cause ;  and  to  en- 
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force  tlie  performance  of  any  order  or  decree  therein,  and       issa 
to  revise  and  correct  the  proceedings  of  any  inferior  officer      Ames 
of  the  conrt    But  all  decrees  and  orders  made  by  him      ^j^^ 
are  subject  to  be  reversed,  discharged,  or  altered  by  the 
chancellor,  on  appeal.    (2  R.  S.  177,  §  57.) 

Where  a  cause  commenced  before  a  vice  chancellor  is 
in  readiness  for  hearing,  the  proceedings  may  be  removed 
and  tlie  cause  heard  before  the  chancellor  in  person,  when- 
ever fix)m  the  difficulty  of  the  case  or  for  any  other  reason 
the  latter  may  think  proper  so  to  direct  (2  R.  S.  178, 
S  63.)  If  a  cause  is  brought  before  the  chancellor  under 
this  provision  of  the  revised  statutes,  the  whole  case  is 
before  him.  The  orders  and  decrees  made  therein  by  the 
chancellor  are  to  bo  entered  with  the  register  or  assistant 
register.  And  all  subsequent  proceedings  are  to  be  before 
the  chancellor,  *unless  by  his  order  the  cause  is  again  re-  [*97 

mitted  to  the  vice  chancellor.    But  where  the  chancellor 
or  the  vice  chancellor  of  another  circuit  holds  the  stated 
term  of  a  vice  chancellor,  as  authorized  by  the  fifty-third 
section,  (2  R.  S.  177,  §  53,)  the  order  or  decree  is  to  be 
entered  as  having  been  made  by  the  chancellc  r,  or  sub- 
stituted vice  chancellor,  holding  the  stated  term  of  the 
vice  chancellor  of  the  particular  circuit  where  the  pro- 
ceedings were  pending.    And  it  must  be  entered  in  the 
office  of  the  clerk  residing  in  such. circuit.    In  such  cases 
the  subsequent  proceedings  in  the  cause  will  remain,  and 
be  continued  before  the  vice  chancellor  of  that  circuit 
He  fifty-third  section  has  made  no  provision  for  the  hear- 
ing and  deciding  of  a  special  motion,  or  other  collateral 
application  in  the  cause,  in  vacation.    Nor  does  it  provide 
for  a  case  where  it  would  be  inconvenient  for  the  chan- 
cellor or  the  vice  chancellor  of  another  circuit  to  hold  the 
stated  term  of  a  vice  chancellor  who  had  been  counsel  in 
the  caase,  or  who  for  any  other  reason  could  not  hear  and 
decide  tlpon  the  motion  or  other  application.    In  such 
cases  there  can  be  no  doubt  of  the  right  of  the  chancellor 
to  direct  the  motion  or  application  to  be  made  before 
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1830.      liimself.    And  Trnder  the  general  power  given  by  thi 

Anee      Bizth  section,  (2  K.  S.  169,  §  €,)  be  may  authorize  the 

BluBt      8A™o  ^0  ^  heard  and  decided  by  the  vice  dianeellor  of 

any  other  circnit,  at  snch  time  and  place  as  will  be  most 

convenient  to  snch  vice  chancellor  and  to  the  parties  in 

the  cause. 

The  fourth  section  of  this  title  provides  that  the  hearing 
and  decision  of  any  motion  or  of  any  canse  set  down  f<xr 
hearing  before  the  chancellor,  may  be  referred  by  his 
order  to  any  vice  chancellor,  snbject  to  the  appellate  ju- 
risdiction of  the  chancellor,  (2  B.  S.  169.)  The  practice 
of  entering  an  order  and  setting  down  a  canse  for  hearing 
was  abolished  by  the  mle  of  the  fourth  of  August,  1828. 
By  the  former  practice  an  order  to  set  the  cause  down 
might  be  entered  at  any  time  after  the  canse  was  in  readi* 
ness  for  hearing.  The  proper  construction  of  that  part  of 
the  section  therefore  is,  that  either  party  may  apply  to  the 
ehancellor,  as  soon  as  tlie  cause  is  in  readiness,  for  leave 
to  bring  the  same  to  hearing  before  such  vice  chancellor 
[*981  as  may  be  most  convenient  *to  the  parties  or  their  coun- 

sel and  who  has  sufficient  leisure  to  hear  and  decide  the 
cause.  The  petition  on  which  snch  application  is  founded 
should  state  the  nature  of  l3ie  suit,  and  show  that  it  is  in 
readiness  for  hearing,  either  upon  bill  and  answer,  plea  or 
demurrer,  or  on  pleadings  or  proofs,  or  otherwise.  And 
due  notice  of  the  application  must  be  given  to  the  adverse 
party.  If  the  parties  neglect  to  make  such  application, 
and  more  causes  are  placed  upon  the  calendar  of  Hie 
chancellor  than  he  is  able  to  hear  and  decide,  he  will, 
without  the  request  of  eidier  party,  refer  such  causes  as 
he  is  unable  to  hear  in  person  to  snch  vice  chancellor  as 
is  most  convenient.  Under  tins  provision  of  the  revised 
statutes,  the  chancellor  will  retain  such  causes  to  be  heard 
before  himself  as,  from  the  nature  of  the  litigation  or  the 
amount  in  c<Jntroversy,  will  be  likely  to  be  carried  up  bj 
appeal ;  and  also  such  causes  as  have  been  partially  ex< 
amined  by  him  on  the  merits,  upon  motion  to  dissolve  ax 
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fajnnction  or  otherwise.    Mortgage  cases  and  other  causes       isso 
in  whicli  there  is  no  real  litigation,  and  which  are  entitled       Amet 
to  8  preference  by  being  placed  in  either  of  tlie  tliree  first      j^^ 
daeeeB  oa  the  calendar,  will  hot  be  referred  to  a  vice 
chancellor  unless  some  special  reasons  are  shown  which 
may  render  sxick  reference  necessary. 

When  the  order  referring  the  cause  to  a  vice  chancellor 
to  hear  and  decide  the  same  is  general,  the  whole  cause 
18  to  be  considered  before  the  vice  chancellor,  as  fully  as 
if  the  original  proceedings  had  been  commenced  before 
him;  subject  to  the  restrictions  which  are  contained  in 
the  third  section.  And  all  motions,  petitions,  and  other 
^tions  which  are  subsequently  made  or  presented,  or 
vhich  may  arise  in  the  cause,  must  be  heard  and  decided 
by  tbe  vice  ebaoceUor,  unless  otherwise  specially  directed 
in  the  order  of  reference.  But  where  a  special  motion  or 
petition,  which  only  relates  to  some  collateral  matter  or 
pirdcolar  branch  of  the  cause,  is  referred  to  a  vice  chan- 
aeUor  to  hear  «nd  decide  thereon,  the  cause  still  remains 
before  the  chancellor.  Every  proceeding  which  is  nj^ces- 
saiy  or  proper  to  enable  the  vice  chancellor  to  decide  the 
particular  matter  referred  to  him,  may  be  done  under  his 
order  or  direction.  He  naay  therefore  direct  a  reference 
to  a  master  to  ascertain  facts,  make  an  order  for  the  pro- 
isefcion  of  books  and  papers,  &c^  *and  may  enforce  the  [*99] 

ekenrance  of  any  sudi  <M*der  made  by  him,  in  the  same 
Banner  as  if  the  whole  case  was  before  him.  As  to  every 
other  branch  of  the  cause,  the  proceedings  must  still  be 
had  before  the  x^ancellor,  as  if  no  such  reference  of  the 
puiicnlar  nuttter  had  been  made. 

Even  in  these  cases  of  the  reference  of  a  motion  or 
c'ther  special  application  to  a  vice  chancellor,  the  au- 
tlKuity  given  to  the  chancellor  by  the  sixth  section  is 
iofficiently  extensive  to  enable  him  to  direct  all  other 
^estions  and  proceedings  in  the  cause  to  be  had  and 
heard  before  the  vice  chancellor  to  whom  the  particular 
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m^O' matter  is  referred.    In  such  a  case  a  special  provision  to 

Pnncsn     that  effect  may  be  inserted  in  the  order  of  reference. 

Dodd  This  cause  having  been  referred  generally  to  tlxe  vice 

chancellor  of  the  first  circuit  to  hear  and  decide  the  samet) 
all  special  motions  and  other  proceedings  therein,  while 
the  cause  remains  with  him,  must  be  made  and  had  be, 
fore  the  vice  chancellor 


DUNOAK  AND  OTHEBS,  TRUSTEES,  V.  DoDD  AlH)  OTHERS. 

The  biddings  at  a  ma8ter*8  sale  wiU  not  be  opened  except  in  very  speeial 
casee,  and  then  it  wiU  not  be  done  unless  the  purchaser  is  fully  and 
liberally  indemnified  for  all  damages,  costs  and  expenses  to  which  he 
has  been  subjected. 

Where  property  which  was  the  only  estate  belonging  to  two  infant  children 
had  been  sold  under  a  decree  of  foreclosure,  for  half  its  value,  to  satisfy 
a  debt  nearly  equal  to  the  amount  of  the  bid,  a  re-sale  was  ordered  upon 
security  being  given  that  the  premises  should  produce  fifty  per  cent 
advance  upon  such  re-sale,  and  that  the  interest  on  the  whole  purchase 
money  should  be  paid  to  the  purchaser,  together  with  all  the  reasonabU 
costs  and  expenses  which  he  had  paid  in  consequence  of  the  purchase, 
or  to  which  he  had  been  subjected,  either  in  opposing  the  application 
for  a  re-sale  or  in  investigating  the  title  to  the  premises. 

llaroh  17  th.  Tms  was  an  application  for  the  re-sale  of  mortgaged 
premises  in  the  city  of  New- York.  The  property  be- 
longed to  infant  defendants,  subject  to  the  right  of  dowei 
of  their  mother.  The  amount  due  on  the  mortgage,  ex 
elusive  of  costs,  was  less  than  $1700,  and  the  premises 
were  struck  off  to  Turner  the  purchaser  for  $2025.  Turner 
went  into  possession  by  permission  of  the  master,  and 

[*100]  *paid  ten  per  cent,  on  the  purchase  money ;  but  the  dfir 
cree  not  being  enrolled,  no  conveyance  had  been  executed. 
The  mother  and  stepfather  of  the  infants,  as  soon  as  they 
heard  of  the  sale,  applied  to  the  purchaser  to  relinquish 
his  purchase,  offering  to  indemnify  him  for  his  expenses^ 
but  he  declined  their  offer.    The  petitioners  stated  io 


Dodd 
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flieir  petition  that  the  sale  had  been  a  surprise  tipon       188a 

them,  tbat  the  property  was  worth  more  than  $4000,  and     DmaciuB"" 

they  offered  an  advance  of  iSfty  per  cent  on  the  purchase, 

for  the  benefit  of  tlie  infant  defendants.    Tlie  application 

▼88  opposed  by  tlie  purchaser,  who  stated  among  other 

things  that  before  he  had  any  notice  of  the  intention  of 

the  petitioners  to  apply  for  a  re-sale,  he  had  agreed  to 

rent  the  property,  for  two  years  from  the  first  of  May 

next,  to  the  tenant  who  is  now  in  possession  thereof. 

F.  SUUmanj  for  the  petitioners, 

J>  lemidffey  for  the  purchaser. 

The  Chancellor.     By  the  practice  of  the  English 
court  of  chancery  it  is  almost  a  matter  of  course  to  open 
the  biddings  on  a  master's  sale,  before  the  confirmation 
of  his  report,  upon  the  offer  of  a  reasonable  advance  on 
the  amonnt  bid,  and  the  payment  of  the  costs  and  ex- 
penses of  the  purchaser.    As  a  general  rule,  an  advance 
of  ten  per  cent,  is  suflScient  to  authorize  a  re-sale.     {Gars- 
ton  V.  MwardSj  1  Sim.  and  Stu.  20.)    But  the  biddings 
^  not  be  opened  where  the  amount  of  the  advance  is 
less  tlian  £i0.     {Farlow  v.  Widdon,  4  Mad.  Rep.  460.) 
The  English  practice  as  to  opening  biddings  has  not  been 
adopted  in  this  state,  and  it  is  probably  not  desirable 
^at  it  should  be  introduced  here.    In  WiUiams  v.  Attle- 
^(^h,  (Tunier's  Eep.  75,)  Lord  Eldon  says,  "  During  a 
period  of  nearly  half  a  century  which  I  passed  in  this 
<^o«rt,  and  in  which  Lord  Apsley,  Lord  Thurlow,  the 
^nis  Commissioners,  with  Lord  Loughborough  at  their 
^ead,  then  Lord  Loughborough  as  chancellor,  and  after 
^^ni  the  Lords  Commissioners,  with  Chief  Baron  Eyre  at 
their  head  have  presided  here,  I  have  heard  one  and  all 
of  them  lament  that  the  practice  of  opening  biddings  was 
^er  ^introduced.    I  confess  that  I  have  great  doubts        [*101 
Myself  upon  the  subject;  but  after  a  practice  so  long 
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18».  establisbed,  it  is  not  for  me  to  disturb  it."  If  Bach  are 
pw^^y^n  the  opinions  of  English  chancellors  as  to  the  dangerouf 
jj^  tend^cy  of  the  practice  in  that  country  where  real  estati 
has,  comparatively,  a  fixed  and  certain  value,  a  re-sale 
ought  not  to  be  granted  here  except  in  very  special  cases. 
In  the  city  of  N«w-York,  real  estate  when  sold  by  a  master 
undwa  decree  or  ord^  of  tliis  court  generally  produces 
its  iair  value.  It  is  therefore  essential  to  the  interests  of 
those  whose  property  is  thus  sold,  that  purchasers  should 
continue  to  retain  full  confidence  in  the  safety  of  such  pur- 
chases ;  and  that  they  will  not,  as  a  matter  of  course,  be 
disturbed  merely  because  a  good  bargain  has  been  ob- 
tained. And  when  the  court  is  obliged  to  orQer  a  re-sale 
of  property  purchased  in  good  faith,  the  former  purchaser 
must  be  fully  aud  liberally  indemnified  for  all  damages, 
costs  and  expenses  to  which  he  has  been  subjected. 

In  WiUiameon  v.  J)alej  (3  John.  Ch.  Kep.  292,)  Chan- 
cellor Kent  permitted  a  re-sale,  on  grounds  which  were 
certainly  not  stronger  in  favor  of  the  application  than 
those  which  are  het'e  presented.  Tlie  property  in  this  case 
is  the  sole  dependence  of  two  infant  children,  and  has 
been  sold  for  half  its  value  to  pay  a  debt  a  little  less  than 
the  amount  of  the  purchase  money.  The  property  was 
sacrificed,  either  through  the  misapprehension,  or  negli- 
gence, of  their  mother  and  stepfather.  Immediately  af- 
ter they  heard  of  the  sale  they  made  the  application  to 
the  purchaser  to  let  them  redeem  the  property  for  the 
benefit  of  the  infants,  and  tliey  now  offer  an  advance  of 
more  than  one  thousand  dollars  on  the  former  bid.  If 
the  defendants  were  adults,  and  the  property  had  been 
sacrificed  by  their  own  negligence  or  inattention,  I  should 
not  disturb  the  sale ;  and  now  it  can  only  be  done  on  con- 
dition that  a  full  indemnity  is  offered  to  the  former  pur- 
chaser. The  fact  that  he  has  agreed  with  the  former  ten- 
ant of  the  premises  to  rent  the  same  to  him  for  two  years 
from  May  next,  does  not  stand  in  .the  way  of  a  re-sale. 
If  it  is  a  mere  verbal  agreeno^nt  under  which  nothing  h^is 


T. 

ToQpkisi. 
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been  done  to  change  the  rights  of^  the  parties,  it  is  not       l^M. 
Talid  under  that  provision  of  the  ^revised  statutes  which  ^boOmvm 
feqnircs  all  leases  for  more  than  ^ne  year  to  be  in  writing, 
(2  R  8. 135,  §  8.)   But  if  the  agreefnent  is  Y4ilid,  the  prop- 
erty must  be  put  up  sod  sold,  subject  to  the  rights  ^ 
the  lessee. 

If,  wHhiu  ten  dajs,  the  petitioners,  or  any  other  person 
ta  their  behalf,  g^ve  sufiident  surety  to  the  satisfaction  of 
the  master,  thfl;t  the  premises  shall  actually  produce  fifty 
per  cent  advance  upon  a  re-sale,  or  if  they  defposit  with 
the  roaster  within  that  time  the  fifty  per  cent,  advance 
offered  by  them,  he  must  put  up  the  property  again  and 
re^U  the  same  upon  such  notice  as  he  may  deem  reason- 
able, not  less  than  one  week.  In  that  case  the  master  is 
to  pay  to  the  former  purchaser,  out  of  the  amount  of  such 
adrance,  the  interest  of  his  deposit  and  of  the  whole  pur- 
chase money  which  he  has  kept  on  hand,  togefther  with 
all  reasonable  costs  and  expenses  which  lie  has  paid  or 
been  subjected  to  in  opposiiig  tliis  application,  or  in  inves- 
tigating the  title.  The  property  must  also  be  sold,  sub- 
ject to  any  rights  which  the  present  tenant  may  have  un- 
der the  alleged  agreement  with  Turner. 


MurmoKK'E's  BXEctrroRS  v.  Tompkins^  mcEOTTToas. 

"Tifpe  the  decree  is  fiiU  as  to  any  brancli  of  the  cause,  or  as  to  any  of  the 
pvtMs  thereto,  it  most  be  enrolled  before  a  deed  oan  be  exeouted  on  a 
m1«  under  tlie  decree,  and  before  an  execution  can  be  issued  to  enforce 
*  performance  of  such  decree. 
'A' Me  enrolment  of  any  subsequent  decree  is  necessary,  It  is  to  be  made  by 
^eootinuance  on  the  record  of  the  first  enrolment 

^  Chakcellob  decided  that  the  111th  rule  did  not  March  SOUv 
■PP'y  to  the  case  of  a  sale  under  an  interlocutoiy  or4er 
®^  ^Jie  court ;  that  in  such  a  case,  the  deed  might  be  exe- 
^^  before  enrolmeut.    But  if  the  decitee  was  final  as  to 
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^^Q-       the  whole  subject  matter  of  the  sale,  that  it  must  be  eu 

The  People  rolled  before  any  conveyance  could  be  executed ;  although, 

Bogen.      as  ^o  other  branches  of  the  suit,  another  decree  might  be 

necessary  before  the  cause  was  finally  disposed  of  by  the 

couit.     And  that  if  a  bill  was  dismissed  with  costs  as  U 

[*103]        one  defendant,  the  decree  must  be  enrolled  *before  any 

execution  could  issued  thereon.    And  that  the  enrolment 

of  any  subsequent  decree  between  other  parties,  or  as  to 

other  matters,  must  be  made  by  a  continuance  on  the 

record  of  the  first  enrolment 


The  Peoplr  ex  rel.  Lovett  v.  Eooebs. 

Hanner  of  proceeding  where  a  defendant  is  brought  into  court  on  an  at- 
tachment for  a  contempt. 

Where,  from  the  answer  of  the  parties  to  the  interrogatories  filed,  it  ap- 
peared that  he  was  in  contempt  for  refusing  to  obey  an  order  to  deUver 
over  certain  property  to  a  receiver,  he  was  ordered  to  be  committed  to 
close  custody  until  he  complied  with  the  former  order  of  the  court  and 
paid  the  costs  of  the  proceeding. 

The  costs  which  the  party  is  bound  to  pay  must  be  specified  in  the  order 
of  the  court  and  in  the  mittimus. 

Form  of  an  order  of  commitment  for  a  contempt 

Where  a  party  perseveres  in  his  refusal  to  deliver  over  property  to  »  re- 
ceiver, the  property  may  be  sequestered,  and  his  servants  and  agents,  Ac 
wiU  be  prohibited  from  delivering  it  to  him  or  applying  it  to  his  use  on 
pain  of  contempt. 

Maroh  20tli  The  defendant  in  this  case  was  brought  up  on  an  attach- 
ment for  a  contempt  in  not  complying  with  an  order  of 
the  court  directing  him  to  deliver  over  his  property  upon 
oath  to  a  receiver.  The  prisoner  being  in  the  custody  of 
the  sheriff  of  the  city  and  county  of  New-York  in  execu 
tion  on  civil  process,  a  habeas  corpus  was  issued  to  bring 
him  into  court.  Upon  the  prisoner's  being  brought  be- 
fore the  chancellor,  an  order  was  entered  directing  the  re- 
lators to  file  interrogatories  in  relation  to  the  contempt 
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specifying  the  facts  and  circumstances  alleged  against  the       1880. 

defendant,  and  to  serve  a  copy  thereof  npon  him ;  and  The  PeopU 

that  the  defendant  put  in  written  answera  thereto  upon     ^^^ 

oath,  and  iSle  the  same  with  the  register  witliin  twenty- 

fonr  hours  thereafter.    In  the  mean  time  the  sheriff  was 

directed  to  detain  the  defendant  in  custody,  and  attend 

with  hiin  from  day  to  day  before  the  chancellor,  until  the 

further  order  of  the  court.    The  defendant  having  put  in 

his  answers  to  the  ^interrogatories,  the  parties  were  heard        [♦104] 

before  the  chancellor  by  their  counsel  in  relation  to  the 

alleged  contempt 

E  BkecJccTy  for  the  relators. 

5.  Jf.  Blatchfard^  for  the  defendant 

The  Chancellob  decided  that  the  defendant  was  in  con- 
tempt; and,  as  it  appeared  he  was  a  prisoner  in  execution 
on  civil  process,  that  he  must  be  remanded  to  the  prison 
m  New-York,  on  the  habeas  corpus ;  that  for  the  con- 
tempt he  must  be  committed  to  the  common  gaol  of  the 
city  and  county  of  New-York,  and  be  confined  therein,  in 
close  custody,  until  he  complied  with  the  former  order  of 
the  court  and  paid  the  costs  and  expenses  of  the  proceed- 
ings in  relation  to  the  contempt  (2  Rl  S.  683,  §  23 ;  766, 
§  7.)  And  a  process  of  commitment  was  directed  to  be 
issued  under  the  seal  of  the  court 

The  order  recited  the  former  order  of  the  court  and  the 
proceedings  thereon ;  showing  the  contempt  of  the  defend- 
^^  the  issuing  of  the  attachment  and  habeas  corpus,  and 
™  proceedings  thereon;  the  adjudication  of  the  court 
that  the  defendant  was  guilty  of  a  contempt  in  neglecting 
^^  refusing  to  obey  the  former  order,  and  that  such  mis- 
^'iduct  of  the  defendant  was  calculated  to  and  did  actual- 
ly unpair,  impede  and  prejudice  the  rights  and  remedy 
of  the  relators  in  their  suit.  The  order  then  directed  the 
defendant  to  be  committed  to  the  common  gaol  of  the  city 
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^^^'       and  county  of  New-York  nntil  he  should  comply  with  tha 
The  PMpla  former  order  of  the  court,  (specifying  particularly  what 
llog^     was  to  be  done,)  and  pay  the  costs  of  the  proceedings ;  and 
that  a  process  of  commitment  issue  accordingly. 

The  chancellor  also  decided  that  the  costs  of  the  pro* 
ceedings  should  be  taxed  immediately;  and  that  the 
amount  thereof  must  be  specified  in  the  order  and  mitti- 
mus^ Ho  also  decided  that  the  relators  might  have  an  or* 
der,  in  the  original  cause,  to  sequester  the  property  and 
effects  of  tile  defendant  and  deliver  them  over  to  the  re* 
ceiver;  and  to  prohibit  all  persons  who  had  any  such 
property  or  effects  in  their  possession  or  under  their  con* 
[*105]  trol,  or  who  were  indebted  *to  the  defendant,  fnnn  deliv- 
ering the  said  property  or  effects  or  paying  such  debts  to 
him  or  to  his  order,  or  applying  the  same  to  his  use  after 
publication  of  notice  of  the  order  on  pain  of  contempt.[l] 

{1]  The  &  C.  wiU  not  grant  a  mandamnB  to  compel  an  infierior  court  to 
punish  a  man  for  contempt,  tmleas  the  eiTil  rights  of  an  indiyidual  are 
implieated  in  the  proceeding.  £x  parU  Chamberlain,  4  Cow.  49.  When 
fhia  Ib  not  the-  case^  every  court  most  be  the  judge  whether  a  contempt  ha$ 
been  committed  against  it  lb.  To  bring  a  party  into  contempt  for  non* 
payment  of  ooets,  the  rule  should  be  entered  expreesly  directing  him  to  pay 
coats.  Anon.  4  Cow.  867.  Practice  as  to  taking  bail  on  recognizance 
upon  arrest  by  attachment  for  eontempt  7%e  People  ▼.  7^,  8  Cow.  $40. 
A  defendant  being  arrested  by  attaehmeat  for  a  contempt  merely  technical, 
and  offering  to  give  bail  for  his  appearance,  but  the  sheriflf  deolinbg  to  go 
witb  faim.  before  a  judge  for  this  purpose,  and  having  appeared  and  an- 
swered interrogatories,  was  discharged  on  payment  of  costs,  not  including 
the  sheriff's  fees  for  attendance  upon  the  attachmcBit.  Ib.  The  sum  for 
Ibe  non-payment  of  which  a  commitmont  is  ordered,  need  not  be  named  in 
tiie  order,  but  may  be  aecertained  through  a  reference  thereby  directed  to 
Htb  proper  officer;  and  the  officer^s  report  when  perfected^  though  made 
after  the  order,  is  to  be  regarded  as  a  part  of  it  J%e  People  ex  reL 
Johnson  v.  yevint,  1  Hill,  164.  The  jariwiictioa  of  ootirta  of  record  as  to 
the  penwm,  in  cases  of  commitment  for  ooniempt,  is  to  be  intended.  Ib. 
A  rule  of  a  court  of  record  that  a  defendant  be  conmiitted  for  contempt^ 
Beed  not  reciie  the  prior  proceedings ;  if  it  is  such,  a  rule  as  the  court  might 
legaUy  make  under  any  supposable  state  of  circumstances,  all  jurisdictional 
tteps  and  matters  of  regularity  are  *to  be  presumed.  lU  Where  A.  B., 
who  was  a  master  in  chancery,  was  committed  by  the  chaneeUor,  and  the 
order  ^oooHnitmanl  alatad  that  A.  B.,  wbSLb  ha  was  a  master,  filed  a  bil: 
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iO  vhieh  he  cabeeribed  the  name  of  C  D.,  one  of  the  eolicitore  of  the  eonrt^         1830. 
vithcmt  his  knowledge  or  consent,  and  prosecuted  the  cause  in  his  name,    ,-»     p      7* 
eontniy  to  the  statute  in  such  case  made  and  provided,  in  wilful  violation  y. 

of  hii  duty,  Si  master,  and  in  contempt  ^  the  authority  of  the  court,  and 
for  thf  uid  mal-practice  and  contempt,  the  said  A.  B.  was  ordered  to  be 
committed  to  jail,  there  to  remain  until  the  fbrther  order  of  the  court ;  it 
•Nmtthst  the  commitment  is  valid.     ToUm  v.  LanHn^,  in  error,  9  J.  B. 
m.   Camof  /.  r.  N.  YaUt^^Z,  R.  317.     Contra,  TaUiT.  The FeopU, 
m  emr,  6  J.  R.  837.    The  supreme  court  has  no  power  to  discharge  a  pe^ 
am  eommiUed  by  the  court  of  chancery  for  a  contempt     lb.    Commit- 
Best  sntil  the  further  order  of  the  court  is  good.    lb.     It  seems  tiiat  the 
eoort  of  chancery  may  commit  for  a  contempt,  on  the  affidaTits  of  wit- 
tmm  only,  without  first  putting  the  party  to  answer  to  tnterrogmtorieti 
ja  If  s  judge  in  vacation  on  habeas  corpus,  discharge  a  master  in  chan- 
Otfj,  committed  by  the  order  of  the  court  of  chancery,  for  mal-praotieo 
tad  contempt,  the  chancellor  may  re-commit  the  party  for  the  same  eause. 
Ol  It  leems  that  a  person  who  has  been  regularly  committed  by  the 
duBcellor  for  a  contempt,  and  afterwards  is  improperly  set  at  large,  may 
be  rs^mmitted  by  an  order  of  the  court  of  chancery  grounded  upon  and 
f^atiag  the  original  warrant  or  attachment    lb.    A  Judge  of  the  supreme 
(Mort  cannot  discharge  a  person  committed  by  order  of  the  court  of  chan« 
•ay  on  a  conviction  for  a  contempt  of  that  courti    IK    It  seems  that  tha 
■ipnme  eourt  cannot  diaefaai^e  on  habeas  corpus,  a  person  eommitted  by 
the  court  of  chancery  for  a  eomtempt  of  that  court    lb.    But  see  as  to 
■Q  these  points  Yatee  v.  The  People,  6  J.  R.  887,  which  seems  contra.     lb. 
^re  defendant  in  chancery  had  become  liable  to  conviction  for  contempt, 
hy  Tioltting  an  injunction  issued  on  a  creditor's  bill,  and  was  ailer wards 
^■charged  under  the  bankrupt  act,  and  was  after  such  discharge  prose- 
*Mby  attachment  for  such  contempt;  it  was  held,  that  the  discharge  was 
M  defence,  and  also  that  a  fine  to  the  amount  of  complainant's  judgment 
*>d  costs,  with  directions  to  pay  the  same  to  the  oomplainant,  for  his  in- 
^■ttoity,  was  proper.    Marcy  ▼.  Jordan,  2  Denio,  67<K    Jurisdiction  of  the 
F**>o  once  acquired,  by  arrest  under  an  attachment  for  contempt,  con- 
*^Mes  while  tlie  case  is  under  examination,  whether  the  defendant  remain 
*  wtnsl  custody  or  not     Th»  People  v.  Nevine,  1  Hill,  164.    Under  » 
'''(''bailable  attachment  it  is  the  duty  of  the  sheriff  to  hold  the  defendaat 
"  ^<>«lody  till  he  is  discharged  in  due  form,  bringing  him  befbre  the  coori 
^^  return  of  the  writ    lb.    At  common  law,  a  rule  for  conmiitmeat^ 
"^^^  by  a  court  of  record,  need  not  show  the  cause  of  commitment ;  but 
trifled  statutes  require  that  it  should.    lb.     It  is  enough,  however, 
^  the  cause  be  substantially  stated,  though  without  technical  precision 
**^  ^e  rule  in  this  case,  mentioning  a  previous  order  to  pay  money  whitli 
^^  defendant  had  not  complied  with,  sofllttvtly  thoirad  that  tha  eauM 
'  ^^^^■uoitmant  waa  for  a  contempt    IK 
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DftTk 

V. 


Davis  and  Bbooks  v.  Mafes  and  others. 

Wb€ir«  the  defendant  in  bis  answer  denies  all  knowledge  of  a  fact  charged 
in  the  bill,  but  admits  his  belief  as  to  the  facts  charged,  it  is  not  neces- 
sary for  him  to  deny  any  information  on  the  subject 

The  complainant  is  entitled  to  an  answer  to  every  fact  charged  in  the  biO, 
the  admission  or  proof  of  which  is  material  to  the  relief  sought,  or  la 
necessary  to  substantiate  his  proceedings  and  mak<«  them  regular. 

The  defendant  must  answer  as  to  all  facts  withm  his  knowledge,  or  which 
he  can  ascertain  from  an  inspection  of  books  and  papers  in  his  posseasion 
or  under  his  controL 

If  the  further  answer  which  is  called  for  by  the  complainant's  exceptions 
can  be  of  no  possible  use  to  him,  the  first  answer  is  sufficient,  and  th« 
exceptions  cannot  be  sustained. 

Ab  a  general  rule,  if  the  charge  in  the  bill  embraces  several  particulars,  the 
answer  should  be  in  the  disjunctive  denying  each  particular;  or  admit- 
ting some  and  denying  the  others  according  to  the  facl^ 

April  5th  This  case  came  before  the  cliancellor  on  exceptions  to  a 

master's  report,  allowing  certain  exceptions  to  the  answei 
of  the  defendant  Mapes,  for  insufficiency. 

Jl  Bluntj  for  the  complainant. 

C.  JEdwardsj  for  the  defendant. 

The  Chancellor.  The  first,  second,  sixth,  seventh  and 
eighth  exceptions  allowed  by  the  master,  all  depend  upon 
the  same  principle.  The  first  relates  to  matters  charged 
in  the  bill  as  having  occurred  between  the  complainants 
and  other  persons ;  as  to  which,  it  is  not  pretended  the 
defendant  Mapes  has  any  knowledge,  except  from  the  in- 
formation of  others.  The  four  last  relate  to  judicial  pro- 
ceedings against  another  person,  such  as  the  issuing  of  a 
writ,  the  verdict  given  by  a  jury,  and  the  judgment  and 
[*106]  execution  founded  thereon.  *As  to  all  these  matters,  the 
defendant  answers,  in  substance,  that  he  believes  they  are 
true  as  stated  in  the  complainant's  bill ;  but  that  he  knowa 
nothing  as  to  those  matters,  except  from  what  is  set  forth 
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in  tlie  bill ;  and  he  craves  leave  to  refer  the  complainants       i8sa 
to  tlie  proof  thereof.  Davis 

It  is  insisted  by  the  complainant's  counsel  that  the  de-      Mapek 
fendant  should  have  denied  all  information,  as  well  as 
.  knowledge ;  or  that  ho  should  have  admitted  that  he  had 
been  informed  thereof.     And  on  this  ground  I  presume 
the  master  allowed  these  exceptions.    Tlie  true  way  to 
ascertain  whether  an  allegation  in  the  bill  or  an  omission 
in  an  answer  is  material,  is,  to  inquire  whether  a  further 
answer,  stating  or  admitting  the  fact  in  that  manner  which 
would  be  most  favorable  to  the  complainant,  would  be  of 
anv  benefit  to  him.    The  complainant  is  entitled  to  an 
answer  to  every  fact  charged  in  the  bill,  the  admission  or 
proof  of  which  is  material  to  the  relief  sought,  or  to  sub- 
stantiate his  proceedings  and  make  them  regular.     Al- 
though he  might  prove  the  fact  by  other  testimony,  if  it 
is  within  the  knowledge  of  the  defendant,  or  is  contained 
in  books  or  papers  in  his  possession  or  legally  under  his 
control,  the  complainant  is  entitled  to  his  answer  as  to 
that  fact,  to  save  the  expense  of  other  proof. 

In  this  case  the  defendant  admits  his  belief  in  the  truth 
of  the  matters  alleged.    If  he  had  admitted  also  that  he 
had  been  so  informed  by  the  parties  and  their  attorneys, 
but  had  denied  all  knowledge  on  the  subject,  and  referred 
the  complainants  to  the  proof  thereof,  would  tliey  be  in 
any  better  situation  as  to  the  proof  of  the  fact  than  they 
are  under  the  present  answer?    It  is  not  necessary  to  .de- 
cide, in  this  stage  of  the  cause,  whether  the  defendant's 
admission  of  his  belief  of  the  facts,  under  the  qualifica- 
tions therein  contained,  would  be  sufi^cient  evidence  there- 
of at  the  hearing.    If  further  proof  is  necessary  under 
the  present  ansWer,  it  would  be  equally  so  if  he  stated  his 
information  as  well  as  his  belief,  and  referring  the  com- 
plainants to  proof  of  the  fact.     In  Amhurat  v.  King^  (2 
Sim.  &  Stu.  183,)  the  defendant  answered,  "It  might  be 
true  for  any  thing  he  knew  to  the  contrary,  that,"  &c.,  as 
in  the  bill :  but  that  he  was  an  utter  stranger  to  all  and 
Voi.IL  9 
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18>0'  every  suoh  matters,  and  could  not  form  any  *belief  ccn* 
Davis  cerning  them ;  and  the  answer  was  held  sufficient  Here 
Umm,  ^®  defendant  says  he  knows  nothing  of  suoh  matters,  ex- 
cept from  what  is  set  forth  in  the  complainant's  bill.  Thia 
is  in  effect  denying  that  he  has  any  other  information  con- 
cerning them.  In  Janes  v.  WigginSj  (3  Young  &  Jervia' 
B.  385,)  one  of  the  assignees  of  a  bankrupt  put  in  an  an- 
swer,  stating  that  his  name  had  been  used  in  the  action  at 
law  without  his  knowledge  or  authority ;  that  he  had  not 
acted  as  assignee,  except  in  some  trifling  particulars  not 
connected  with  the  matters  mentioned  in  the  bill ;  that 
he  was  wholly  Ignorant  of  the  matters  therein  stated, 
and  could  not  m^e  any  other  answer  thereto  as  to  hia 
knowledge,  belief,  or  otherwise.  Tlie  lord  chief  baron 
assented  to  the  proposition,  as  a  general  one,  that  a  de- 
fendant answering  was  bound  to  answer  fully;  but  he 
considered  that  no  benefit  could  be  derived  from  requiring 
a  f\irther  answer  in  that  case.  And  that  a  further  answer 
would  only  be  a  waste  of  time  and  expense.  The  exceptions 
were  therefore  overruled,  with  costs.  Upon  the  same  prin- 
ciple the  master  should  have  overruled  these  exceptions. 

Tlie  third  exception  relates  to  facts  which  may  be  ma- 
terial in  the  further  prosecution  of  this  cause.  As  the 
defendant  has  undertaken  to  answer  those  particular 
allegations  in  tlie  bill,  he  should  have  answered  them 
fully. 

The  fourth  exception  was  properly  allowed  by  the  mas- 
ter. The  defendant  does  not  admit,  or  deny,  that  CoflSn 
had  the  actual  control  of  the  goods ;  he  believes  he  con- 
tinued in  possession,  but  denies  that  he  had  the  legal  con- 
trol, because  the  execution  was  upon  them.  If  he  knew 
that  the  sheriff  permitted  Coffin  to  continue  in  possession 
and  to  have  the  actual  control  of  the  goods,  he  should 
have  admitted  the  fhct,  instead  of  stating  it  as  a  matter 
of  belief  only.  If  he  had  no  knowledge  of  the  fact,  he 
should  have  so  stated  it  in  \\\%  answer.  It  would  then  have 
been  sufficient  to  state  his  belief^  withox^t  tm  ex}>ress  ad 
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mission  of  the  fact  charged.    The  averment  of  legal  con-       18W, 
trol  in  the  sheriff  is  a  matter  of  law  which  the  defendant       I>ftHi 
may  insist  upon  in  hiB  answer,  but  he  must  give  a  full      Jiupm, 
answer  as  to  all  the  facts  charged,  so  that  the  court  *may 
see  whether  he  ia  right  in  Ills  legal  inference,  and  whether 
it  can  be  available  to  him  on  the  hearing. 

The  fifth  exception  is  also  well  taken.  In  this  case  the 
defendant  has  answered  literallj  as  to  a  charge  in  the  bill, 
Uid  to  he  done  with  divers  circumstances.  He  should 
kiFe  answ^ed  explicitly  each  distinct  part\>f  the  charge : 
As  whether  Coffin  did  at  any,  and  if  at  any,  at  what  time 
between  the  issuing  of  the  execution  and  the  fire,  sell  the 
goods  levied  on,  or  any  part  thereof;  and  if  any,  what 
part;  and  whether  tlie  defendant,  or  the  sheriff,  had 
knowledge  of  the  &ct  and  permitted  him  to  do  so,  or 
attempted  to  hinder  him.  And  if  he  sold  any  goods, 
whether  he  accounted  with,  and  paid  over  to  tlie  sheriff 
or  to  the  defendant  Mapes  the  proceeds  thereof,  or  other- 
vii&  Ibe  answer  as  it  now  stands  is  a  negative  pregnant, 
and  Ae  material  part  of  the  charge  may  be  true.  As  a 
general  role,  when  the  charge  in  the  bill  embraces  several 
particalars,  the  answer  should  be  in  the  disjunctive,  deny- 
ing each  particular,  or  admitting  some  and  denying  the 
othen,  according  to  the  fact  (1  Grant's  Ch.  K  148. 
Hoffman,  263.) 

The  two  first  and  the  three  last  exceptions  to  the  answer 

flinst  be  overruled.    The  master's  report  as  to  the  third, 

fourth  and  fifth  exceptions  is  confirmed,  and  the  defendant 

must  put  in  a  further  answer  to  them  within  twenty  days 

after  service  of  a  copy  of  the  order,  or  the  bill  may  be 

taken  as  confessed.    A  majority  of  the  exceptions  referred 

not  being  allowed,  neither  party  is  entitled  to  costs  on  the 

raieronee.    And  neither  is  to  have  any  costs  upon  tho 

lieari^g  of  the  ezceptiotts  to  the  master's  report. 
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Wood 

V. 

Wood.  L.  Wood  v.  0.  "Wood. 

On  a  bill  for  a  dirorce,  if  the  wife  is  an  infant,  she  mnst  proeeonte  cr  d* 
fend  by  her  next  friend  or  guardian. 

Where  an  infant  defendant  put  in  an  answer  to  a  bill  of  dlToree,  by  ha 
solicitor,  the  proceedings  were,  on  her  application,  set  aside  for  irregu- 
larity, and  she  was  permitted  to  put  in  a  new  answer  by  her  guardian. 
.  Although  the  defendant  denies  the  adultery  charged  in  the  bill,  they  may 
also  set  up  the  a*&ultery  of  the  husband  or  any  other  matter  in  bar  cf 
the  suit 
r*109]  •Cohabiting  with  the  wife  after  a  knowledge  that  she  has  been  guilfy  of 

adultery,  will  be  such  a  condonation  or  forgireness  of  the  offence  as  to 
bar  the  suit  for  a  divorce. 

Forgiveness  of  the  injury  by  implication,  from  the  iact  of  cohabitation, 
ought  not  to  be  held  a  strict  bar  in  all  cases  against  the  wife,  as  she  is 
to  a  certain  extent  under  the  control  of  her  husband. 

The  charge  of  adultery,  whether  by  way  of  crimination  or  recruninatioo, 
should  be  stated  in  the  pleadings  in  such  a  manner  that  the  adverM 
party  may  be  prepared  to  meet  it  on  the  trial  of  the  issue. 

The  adultery  must  be  charged  with  reasonable  certainty  as  to  time  and 
place,  and  the  name  of  the  person  with  whom  it  was  committed,  if 
known,  should  also  be  stated. 

If  the  name  of  the  person  with  whom  the  adultery  was  committed,  is  not 
known  to  the  party  making  the  charge,  that  fact  should  be  arerred,  and 
the  time,  place  and  circumstances  of  the  adultery  should  be  stated. 

If  the  charge  of  adultery  is  not  sufficiently  explicit,  the  objection  may  be 
made  when  a  feigned  issue  is'  applied  for. 

Where  the  wife  is  the  defendant  in  a  suit  for  a  divorce,  if  she  denies  on 
oath  the  charge  of  adultery,  or  shows  a  valid  defence  by  teason  of  con- 
donation or  otherwise,  she  is  entitled  to  a  reasonable  allowance  for  hsr 
support  pending  the  litigation,  and  to  enable  her  to  defend  the  suit 

April  0th.  The  bill  in  this  cause  was  filed  for  the  purpose  of  ob- 
taining a  divorce  on  the  ground  of  adultery..  The  wife 
•  put  in  a  general  answer  denying  the  adultery  charged  in 
the  complainant's  bill,  and  a  feigned  issue  was  thereupon 
directed.  A  petition  was  afterwards  presented  by  the 
defendant,  stating  on  oath  that  she  was  innocent  of  the 
adultery  charged  against  her ;  but  that  her  husband  had 
by  threats  of  violence  and  under  peculiar  circumstances 
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obtained  fiom  her  written  confessions  wliich  he  intended       i^so. 
to  make  rise  of  against  her  on  the  trial ;  that  since  her      Wood 
answer  had  been  been  pnt  in,  she  had  been  informed  that      Wood. 
adultery  on  his  part  wonld  be  a  bar  to  the  snit ;  and  that 
he  had  lived  and  cohabited  with  her  since  the  time  the 
written  confessions  were  given.    She  also  alleged  that  she 
had  been  informed  and  believed  that  her  husband  had 
committed  adultery  with  a  particular  person  named  in 
the  jtetitioD,  and  with  others  whose  names  were  not  men- 
tionei  And  she  asked  for  leave  to  ameud  her  answer  by 
letting  np  these  matters  of  defence  therein,  and  that  the 
feigned  iasue  might  be  made  to  correspond  therewith. 
She  also  stated  that  her  husband  was  a  man  of  large  prop- 
erty, and  that  her  father  was  poor  and  confined  on  the 
limits,  and  was  unable  to  support  her  or  to  furnish  the 
means  of  making  a  *proper  defence.   She  therefore  prayed        [*110] 
an  allowance  for  hefself  and  child  pending  the  litigation, 
and  a  sufficient  sum  to  meet  the  expenses  of  the  suit. 


A^VanVeehten^  for  the  complainant. 

JuUus  RhoadeSy  for  the  defendant. 

Thb  Chancellok.    The  application .  on  the  part  of  the 
J»  endant  to  put  \x\.  a  new  answer  must  be  granted  as  a 
matlff  of  right.    The  former  answer  and  the  whole  pro- 
ceedii:g8  founded  thereon  have  been  irregular.   It  appears 
from  ite  affidavit  of  the  complainant,  as  well  as  from  the 
petition  of  the  defendant,  that  she  was  married  in  Janu- 
ary, 1825,  when  she  was  only  in  her  sixteenth  year.    She 
was  therefore  an  infant  at  the  time  the  answer  was  put  in 
lAid  flrhen  tho  feigned  issue  was  awarded.    She  appeared 
and  put  in  the  answer  by  a  solicitor  instead  of  a  guardian 
when  she  was  legally  incompetent  to  underatand  and  de- 
fend her  own  right    Although  a  wife  may  sue  or  be  sued 
48  tboogh  she  were  a  feme  sole  where  the  bill  is  filed  to 
obtain  a  divorce  on  the  ground  of  adultery,  yet  if  she  is 
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tt^  an  inftnt  she  must  prosecute  or  defend  by  her  next  frie 
Wood  or  gnardian  as  in  other  cases.  Altliough  she  denies 
oath  that  she  has  been  guiltj  of  the  adaltery  charged,  e 
also  has  a  right  to  set  up  other  matters  in  bar  of  tl>e 
Yorce,  if  the  husband  should  succeed  in  establishing  t 
fact  against  her,  Slie  swears  she  was  not  advised  as 
her  legal  riglits  when  the  answer  was  put  in ;  and  she  t< 
legally  incompetent  to  make  the  defence  if  she  did  nnd 
stand  them.  If  she  is  now  of  age  she  has  a  right  to  { 
hi  a  new  answec,  insisting  upon  the  adultery  of  her  h 
band ;  and  any  other  matter  which,  if  true,  will  be  a  Ie| 
bar  to  his  suit.  If  be  has  voluntarily  cohabited  with  I 
after  a  full  knowledge  that  she  had  been  unfaithful  to  ] 
bed,  it  would  be  such  a  condonation  or  forgiveness  oft 
injury  as  to  bar  the  suit  for  a  divorce.  These  principl 
introduced  into  the  revised  statues,  have  not  changed 
Jaw  on  the  subject  of  divorce.  Tliey  are  only  declarat« 
of  what  the  law  was  previous  to  their  enactment 
Foster  v.  Foster^  (1  Consist.  Kep.  144,)  recrimination  ^ 
[*111"  set  up  in  bar  of  a  suit  for  *a  divorce,  brought  by  the  h 
band  against  the  wife,  in  the  consistory  court  of  Londc 
and  the  adultery  of  the  husband  was  held  a  valid  ]> 
although  the  adultery  of  the  wife  was  fully  establish* 
In  tliat  case  Sir  William  Scott  shows  such  to  have  bes 
the  settled  law  of  England  long  before  the  American  re 
olntion.  It  was  therefore  the  law  of  this  state  at  tlie  tis 
this  suit  was  instituted,  and  is  now  incorporated  into  cs 
statutes.  It  is  true  the  French  law  is  different  on  t^ 
subject ;  but  it  may  also  be  observed  that  divorces  m 
there  obtained  for  many  other  causes  than  that  of  adulter 
Here  they  are  only  gi*anted  for  the  criminal  acts  of  c 
of  the  parties,  and  in  favor  of  Uie  one  who  is  inpnes 
If  both  parties  are  guilty,  neither  has  any  claim  to  rels^ 
and  they  are  in  that  case  suitable  and  proper  companK 
for  each  other. 

It  is  also  objected  to  the  new  answer  proposed  to  \ 
put  in  by  the  defendant  that  she  does  not  specify,  e^cej 
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in  one  Instance,  the  persons  with  whom  the  complainant  18^* 
has  bad  criminal  intercourse ;  so  that  he  maj  on  the  trial  Wood 
be  snrprised  with  oTidence  which  he  is  unable  to  meet  or  ^J^ 
explain.  And  that  it  appears  from  her  own  showing  that 
fterehas  been  a  condonation  of  the  adultery  attempted  to 
be  set  up  by  way  of  Recrimination,  if  it  ever  was  com- 
mitted. In  Beehe  v.  Be^^  (1  Haggard,  789,)  Lord  Stowell 
8178  condonation  is  forgiveness  legally  releasing  the  in- 
jury, and  may  be  either  expressed  or  implied.  On  the 
part  of  the  husband,  it  may  be  implied  from  his  cohabit- 
ing widi  a  delinquent  wife  after  knowledge  of  her  guilt; 
for  it  is  to  be  presumed  he  would  not  take  her  to  his  bed 
again  nnless  he  had  forgiven  her.  But  condonation,  by 
implication  from  the  fact  of  cohabitation,  ought  not  to  be 
beld  a  strict  bar  against  the  wife.  She  is  in  a  measure 
wider  the  control  of  her  husband.  And  this  distinction 
will  be  found  running  through  all  tlie  English  case  on  this 
wbjeci  (jyAnguiUar  v.  D'AnguiUary  1  Haggard,  786. 
EfkwaU  V.  Kirkwallj  2  Consistory  Kep.  279.  Best  t. 
Bt^  1  Adam's  Kep.  411.)  It  does  not  follow  because  a 
donation  or  forgiveness  by  the  complainant  will  bar  a  suit 
for  a  divorce,  that  it  will  have  the  same  effect  as  to  a 
defence,  by  M'ay  of  recrimination,  set  up  by  the  *defend-  [*112l 
•nt  Tliat  must  depend  upon  the  particular  circumstances 
of  the  case.    (1  Haggard,  797.) 

As  to  the  manner  In  which  the  adultery  should  be 
cbarged  in  the  bill  or  answer,  the  case  of  Qermond  v.  Oer^ 
•wnd,  (6  John.  Oh.  R.  347,)  has  been  cited ;  but  it  throws 
but  little  light  on  the  subject.  The  extent  of  the  decision 
^  that  case  was,  that  the  person  with  whom  the  adul*^ 
^  was  committed  need  not  be  named  if  his  name  was 
^othomi  to  the  complainant  But  the  subsequent  his^ 
W  rf  that  cause,  which  was  finally  disposed  of  in  1828, 
(1  Paige's  Rep.  83,)  may  serve  to  illustrate  the  necessity 
tod  propriety  of  detailing  the  particular  acts  of  adultery 
^  the  bill  or  answer  with  sufficient  certainty  to  put  the 
^^tm  party  on  his  guard,  so  that  he  may  be  prepared  oa 
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1880-  the  trial  of  the  issue  to  rebut  or  explain  the  circumstAncea 
Wood  given  in  evidence  against  him.  On  the  first  trial,  the 
Wood.  defendant  was  surprised  with  a  charge  of  adultery  against 
her,  said  to  have  been  committed  with  a  man  then  dead, 
and  a  verdict  was  found  for  the  complainant  perfectly 
satisfactory  to  the  judge  who  tried  the  cause.  The  chan- 
cellor also  thought  there  was  no  good  reason  for  disturb 
ing  the  verdict  for  any  other  cause  than  that  the  testi- 
mony was  not  warranted  by  the  issue.  It  afterwards 
turned  out  that  the  defendant  was  an  innocent  woman. 
The  principal  witness,  on  whose  testimony  the  first  ver- 
dict had  been  found  against  her,  had  written  a  letter  to 
the  Imsband  offering  to  furnish  him  with  testimony  suffi- 
cient to  obtain  a  divorce  if  he  would  give  him  $1000 ; 
and  this  witness  was  originally  named  in  the  bill  as  the 
person  with  whom  the  adultery  was  committed.  A  sec- 
ond trial  took  place,  in  which  the  innocence  of  the  wife 
was  established  by  the  verdict;  but  some  irregularity 
having  been  discovered  in  obtaining  the  jury,  a  third  trial 
was  awarded.  Tlie  cause  was  then  tried  by  a  struck  jury. 
The  same  witness  was  called,  and  swore  to  adultery  com- 
mitted with  himself  as  well  bs  with  the  deceased  person. 
But  the  time  fixed  by  him  when  his  own  criminal  connec- 
tion took  place  turned  out  to  be  when  he  was  not  old 
enough  to  commit  adultery.  It  also  appeared  that  two 
respectable  persons  had  been  offered  from  $500  to  $1000 
if  they  would  seduce  the  defendant  so  that  a  divorce  might 
[*118]  *be  obtained.  And  the  defendant  was  again  acquitted  to 
the  entire  satisfaction  of  every  disinterested  person  who 
heard  the  trial. 

The  only  safe  and  prudent  course  is  to  require  the 
charge,  whether  of  crimination  or  recrimination,  to  be 
stated  in  the  pleadings  and  in  the  issues  in  such  a  manner 
that  the  advei-se  party  may  be  prepared  to  meet  it  on  the 
trial.  If  the  pereons  with  whom  the  adultery  was  com- 
mitted are  known,  they  must  be  named  in  the  defendant's 
answer,  and  the  adultery  must  be  charged  with  reason- 


CASES  IN  CHANCERY.  118 

ibie  certainty  as  to  time  and  place.    If  they  are  unknown, issa 

that  fact  should  be  stated  in  the  answer  and  in  the  issue,  W^ood 
and  the  time,  place  and  circumstances  under  which  the  Wood. 
adalteiy  was  committed  should  be  set  forth.  Neither 
partj  has  a  right  to  make  such  a  charge  against  the  other 
on  mere  suspicion,  relying  upon  being  able  to  fish  up  tes- 
timony before  the  trial  to  support  the  allegation.  When 
information  sufficient  to  justify  the  charge  is  given,  the 
party  will  be  possessed  of  the  requisite  facts  to  put  the 
charge  in  a  distinct  and  tangible  form  on  the  record, 
Tlie  practice  in  the  ecclesiastical  courts  of  England  is  to 
set  out  all  the  principal  facts  of  the  case  in  the  libel,  or  in 
the  recriminatory  allegation.  But  perhaps  it  would  not 
be  reasonable  to  require  so  much  particularity  here.  If 
the  charges  in  the  bill  or  answer  are  not  sufficiently  ex- 
plicit, the  parties  may  make  that  objection  when  an  issue 
is  applied  for ;  and  the  court  will  then  see  that  it  is  so 
framed  that  neither  party  shall  take  any  undue  advantage 
of  the  other  at  the  trial. 

It  does  not  appear  from  the  petition  or  affidavits 
whether  the  defendant  is  now  of  age,  or  still  a  minor.  If 
she  is  under  age,  the  new  answer  must  be  put  in  by  a 
guardian  ad  litem,  appointed  for  that  purpose.  When  the 
cause  is  at  issue  either  party  may  apply  to  the  court  for  a 
feigned  issue  agreeably  to  the  167th  rule. 

The  defendant  is  also  entitled  to  a  reasonable  allowance 
for  the  purpose  of  enabling  her  to  defend  this  suit ;  and  to 
alimony  for  the  support  of  herself  and  child  pending  tlie 
KtigatioD.    In  Wilson  v.  Wilson,  (2  Consist.  Rep.  204,)  Sir 
William  Scott  says,  "  In  suits  instituted  either  by  the  *hus-         [*1143 
band  or  the  wife,  for  I  consider  that  fact  to  be  indiflFerent, 
the  wife  is  a  privileged  suitor,  as  to  costs  and  alimony ; 
find  on  the  same  principle  that  the  whole  property  is  sup- 
posed by  law  to  be  in  the  husband.     If  the  wife,  there- 
fore, is  under  the  necessity  of  living  apart,  it  is  also  neces- 
earj  that  she  should  be  subsisted  during  the  pendency  of 
the  suit;  and  that  she  should  be  enabled  to  procure  jus- 
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^^^*  tice  by  being  provided  with  tlie  means  of  defence."  And 
VTood  in  D^Anyuillar  t.  D^AnguiUar^  (1  Haggard's  EceL  Rep. 
Wood  ^^^y)  ^^  same  learned  judge  says,  "  In  general,  the  hua- 
band  is  bound  to  defray  the  wife's  costs ;  otherwise  the 
wife  would  be  disarmed,  and  denied  justice*  Tlie  bus- 
band  has  by  the  law  of  tliis  country,  all  the  property ;  and 
therefore,  the  wife  must  have  the  means  of  self-defencey 
and  of  subsistence  from  him  ;  but  when  she  has  a  separate 
fortune  the  court  always  considers  whether  such  separate 
means  are  suflScient  for  self-defence  and  self-subsistence." 
.  If  the  court  is  satisfied  the  wife  has  no  reasonable  ground 
of  complaint,  or  is  altogether  in  the  wrong,  it  might,  in 
the  exercise  of  a  sound  discretion,  refuse  the  means  to  en- 
able her  to  carry  on  An  unjust  litigation  at  the  expense  of 
her  husband.  But  it  would  be  manifestly  unjust  to  con- 
demn the  wife  unheard,  or  upoii  the  ex  parte  affidavits  of 
witnesses,  when  she  has  had  no  opportunity  to  cross  ex- 
amine them  or  to  disprove  their  allegations.  ^ 
In  this  case  the  husband  swears  to  her  guilt,  and  relies 
upon  her  written  confessions  and  letters,  and  the  testi- 
mony of  his  female  servant,  to  establish  it.  Although  he 
denies  the  charge  of  adultery  on  his  part,  with  the  particu- 
lar person  named)  he  does  not  deny  it  generally  as  to  tliose 
she  has  not  named  in  her  petition.  Nor  does  he  deny 
that  he  lived  and  cohabited  with  her  after  the  adultery 
charged  against  her  was  committed,  and  after  he  had  in 
his  possession  the  written  confessions  of  her  guilt  It  is 
impossible,  tlierefore,  for  me  to  say  whether  he  will  be 
entitled  to  a  divorce,  even  if  he  establishes  her  guilt  to 
the  fullest  extent.  If  she  proves  the  fact  of  subsequent 
cohabitation,  it  may  probably  amount  to  such  a  condona- 
tion of  her  adultery  as  to  bar  liis  claim  for  a  divorce. 
But  her  account  of  the  case  is  materially  diflFerent;  and 
[*116]  as  I  have  before  stated,  I  cannot  now  undertake  to  ^decide 
between  the  conflicting  oaths  of  these  parties.  She  says 
he  seduced  her  at  the  early  age  of  fifteen,  under  a  promise 
Af  marriage,  and  that  being  afterwards  prosecuted  by  her. 
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father,  he  consented  to  many  her ;  but  ehe  says  she  has  tU6, 
been  iDfonned  that  he  stated  before  the  marriage  he  would  Wood 
contrive  to  get  rid  of  her.  She  swears  that  she  is  wholly  w!1j 
ibnoceDt  of  the  charge  of  adultery ;  that  the  confessions  and 
letter  to  her  father  were  drawn  by  her  husband,  who  coni- 
pelled  her  to  sign  them  by  threatening  violence  and  to 
take  from  her  her  children,  while  she  was  living  and  co- 
habiting with  him.  She  further  stated  that  she  had  been 
deprived  of  the  advice  and  counsel  of  her  father  in  cons&> 
qnence  of  the  violent  quarrel  which  existed  between  him 
and  her  husband.  She  is  a  very  base  and  perjured  woman, 
orshe  has  been  shamefully  used  and  persecuted.  In  either 
ease  she  is  entitled  to  a  fair  and  impartial  trial  before  any 
dedsion  can  be  had  on  the  question  ^  and  tlie  husband, 
having  sufficient  property  for  that  purpose,  must  furnish 
fhe  means  for  the  subsistence  of  herself  and  child  pending 
the  litigation,  and  of  making  a  proper  defence  to  the  suit^ 
Coneidering  the  nature  of  tliis  controversy,  it  would  be  un- 
reasonable to  require  her  to  remain  under  the  control  ot 
her  husband  in  the  mean  time,  or  in  any  situation  he  may 
dwose  to  select  for  her  at  a  distance  from  her  friends. 

He  must  therefore  pay  to  her  solicitor  or  guardian  $150 
to  enable  her  to  defend  the  suit,  and  to  bear  the  expenses 
rf  the  trial  of  the  issue  if  one  shall  be  awarded.  And  it 
must  be  referred  to  a  master  residing  in  the  county  of 
Tompkins,  to  examine  and  report  what  reasonable  sum 
•hould  be  allowed  to  her  monthly  for  the  support  of  her- 
wlf  and  of  her  oldest  child ;  commencing  from  the  time 
of  the  filing  of  the  complainant's  bilL[l] 

m  Whether  in  this  state,  Tvhere  a  divorce  a  mdtisa  et  thoro  only  la 

P^oUd  for  crael  and  inhuman  treatment,  a  divorce  a  vinculo  matrimonii 

▼iil  b«  granted,  when  an  adultery  has  been  committed  by  the  husband,  a 

Modonation  of  the  offence,  and  subsequent  cruul  and  inhuman  conduct  on 

tlie  part  of  the  hiisbandf    In  other  words,  does  the  rule  of  the  English 

hw,  that  a  condonation  of  tlie  offence  of  adultery  implies  a  condition  not 

only  that  the  same  offence  shall  not  be  repeated,  but  that  the  wife  shall 

be  treated  with  conjugal  kindness,  and  that  on  breach  of  the  latter  part  of 

the  condition,  the  right  to  sue  for  a  divorce  dissolving  the  marriage  con- 
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tract  is  revived,  prevail  here!    Johnsoti  v.  Johtuon,  14  Wend.  63*7.     It  U 

prima  facie  evidence  of  adultery  tliat  a  husband,  long  after  marriage,  is  in* 
fected  with  the  venereal  disease.  lb.  Where,  in  an  action  of  ejectment 
for  dower,  in  answer  to  piH>of  on  the  part  of  the  defendant  that  the  plain- 
tiff, previously  to  tha  marriage  by  virtue  of  which  she  claimed  dower,  waf 
a  married  woman,  and  that  her  first  husband  was  still  alive,  the  plaintifl 
produced  a  record  of  the  superior  court  of  Connecticut,  containing  a  sen 
tence  of  divorce,  on  her  petition,  from  her  first  husband,  and  such  record 
did  not  state  that  the  husband  was  served  with  process,  or  had  notice  of  the 
proceedings,  or  appeared ;  but,  on  the  contrary,  alleged  that  the  adjudiea 
tion  was  made  on  hearing  the  plea  and  evidence  produced  by  the  plain 
tiff;  and  the  defendant  in  the  ejectment  suit  further  proved  that  the  first 
husband  of  the  plaintiff,  at  the  time  of  the  presentation  and  of  the  grant- 
ing of  the  divorce,  was  an  inhabitant  of  the  state  of  New- York ;  it  was 
held,  that  the  divorce  was  void  and  inoperative  here,  and  that  the  plain- 
tiff was  not  entitled  to  recover  dower  in  any  lands  of  which  her  second 
husband  died  seized,  although  such  divorce *was  granted  thirty-eight  yeara 
previously  to  the  trial  of  the  action  for  dower,  and  twenty  years  had 
elapsed  since  the  second  marriage.  BracUhato  v.  Heathy  13  Wen.  407.  A 
divorce  of  persons  domiciled  in  this  state  decreed  in  another  state,  is  invalid 
here.  Pawling  v.  Will$on,  18  J.  R.  192.  But  if  the  parties,  although 
domiciled  here,  were  married  in  the  state  in  which  the  divorce  was  decreed, 
and  appeared  and  litigated  the  question  of  divorce  there,  whether  it  may 
not,  under  the  circumstances,  be  valid  ?  lb.  But,  admitting  such  a  decree 
to  be  valid,  if  it  made  no  provisions  with  regard  to  the  children  of  the 
marriage,  and  there  was  no  agreement  between  the  parties  as  to  their 
maintenance,  the  mother  cannot  (the  guardianship  of  the  children  having 
been  decreed  to  her)  support  an  action  against  the  father  for  their  main- 
tenance ;  both  parents  being  equally  bound  to  maintain  their  children,  she 
can  at  most  claim  from  him  contribution  only.  lb.  If  the  wife  of  a  citi- 
zen of  this  state  leave  her  husband  for  the  express  purpose  of  going  into 
another  state,  and  there  obtaining  a  divorce,  which  she  does,  and  a  divorce 
is  decreed  on  grounds  which  would  not  authorize  it  by  our  law,  and  like- 
wise alimony  adjudged  to  her,  such  conduct  being  in  evasion  of  the  law, 
she  cannot  support  an  action  upon  the  decree.  Jaekton  v.  Jackson,  1 
J.  R.  424.  A  divorce  obtained  in  Vermont  by  a  husband  from  his  wife, 
who  resided  in  another  state,  and  had  no  notice  of  the  pendency  of  the 
proceedings,  is  void,  and  will  not  legalize  a  subsequent  mairiage  bj  the 
hntMud  in  this  sUte.    Borden  v.  Itteh,  16  J.  R.  12L 
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*The  Catuoa  BRnx>E  Company  v.  Maokb  and  othkes.  ^*t^^  Bi'g* 

CompMny 

ThaproTMioDs  contained  in  the  2d  section  of  the  act  of  March,  1799,  in-  Maina. 
eorporetiog  the  Cayuga  Bridge  Company,  prohibiting  all  other  persona 
from  erecting  a  bridge  or  establishing  a  ferry  within  three  miles  of  the 
|iUee  where  the  company  should  erect  their  bridge,  do  not  extend  to  the 
bridge  erected  by  the  compauy  across  the  outlet  of  Cayuga  Lake  in  1809 ; 
tbe  company  baring  previously,  by  erecting  a  bridge  across  the  Cayuga 
lake  between  the  Tillages  of  East  and  West  Cayuga,  located  the  site  of 
the  bridge  authorized  to  be  erected  by  the  aforesaid  act 

Eielosire  pdvilegee  contained  in  a  private  act  of  incorporation,  which  are 
in  derogation  of  the  common  law  rights  of  the  citizens  at  large,  ought 
not  to  be  extended  by  implication. 

Tliej  most  be  construed  strictly  against  the  company,  according  to  the 
priodples  of  the  common  law. 

Where  the  injunction  may  produce  serious  injury  to  the  defendant,  if  the 
officer  allowing  the  same  neglects  to  take  security  from  the  complainant 
to  pay  inch  damages  as  may  be  sustained,  the  defendant  may  apply  to 
the  court  for  relieil 

The  bill  in  this  cause  was  filed  by  the  complainants  in  April  etlu 
1827,  to  restrain  the  defendants  and  their  associates  from* 
erecting  a  free  bridge  across  the  Seneca  river  or  Cayuga 
outlet,  between  the  north  bridge  of  the  complainants  and 
that  of  the  Montezuma  Bridge  Company,  under  the  act  of 
the  16th  of  April,  1825.  An  injunction  was  granted  by 
the  late  chancellor,  which  had  suspended  the  proceedings 
of  the  defendants.  The  cause  was  now  brought  to  a  hear- 
^g  on  bill  and  answer.  Tlie  facts  in  the  case  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

-0.  B,  Ogden  and  J.  A.  Johnson^  for  the  complainants. 

^'  IT.  Howell  and  J.  C.  Spencer^  for  the  defendants. 

The  Chancellok.  The  facts  in  tjiis  case  are  few  and 
Bimple ;  and  the  cause  turns  upon  the  legal  construction 
of  the  act  incorporating  tlie  Cayuga  Bridge  Company, 
and  the  several  acts  amending  the  same.  The  company 
were  incorporated  in  March,  1797,  for  the  term  of  25  years, 
for  the  purpose  of  building  a  bridge  over  the  Cayuga  lake 
or  the  oudet  *thereof,  with  a  capital  of  $25,000.   (Sess.  20,        [*117] 
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19$9.  ch.  69.)  But  the  corporation  was  to  be  dissolved  if  the 
OmgABi^ bridge  was  not  completed  within  three  years  from  the 
^^9^7  time  of  their  incorporation.  By  the  act  of  March,  1799, 
M^^  (sess.  22,  ch.  21,)  the  time  for  erecting  and  completing  the 
bridge  was  extended  to  the  Ist  of  May,  1801,  and  the 
duration  of  the  charter  was  extended  to  seventy-five  years. 
The  second  section  of  that  act  prohibited  any  other  persons 
from  erecting  a  bridge  or  establishing  a  ferry  within  three 
miles  of  the  place  where  the  said  bridge  should  be  erected 
by  the  company,  or  from  crossing  the  lake  within  the 
same  limits  without  paying  toll  to  the  corporation.  The 
eighth  section  declared  that  the  company  should  be  dis* 
solved  if  the  bridge  should  remain  impassable  for  30  days 
after  it  was  completed ;  or,  if  carried  away  by  the  ice,  if 
it  should  not  be  re-built  within  eighteen  months  thereafter. 
The  company  erected  the  bridge  across  the  lake  between 
the  villages  of  East  and  West  Cayuga  previous  to  May, 
1801,  and  kept  the  same  in  repair  until  the  spring  of  1809, 
when  it  was  carried  away  by  the  ice.  After  the  bridge 
was  destroyed  by  the  ice,  it  was  not  re*built  until  1813 ; 
at  which  time  a  new  bridge  was  erected  on  the  same  site, 
under  the  provisions  of  the  act  of  the  preceding  year. 
But  shortly  after  the  destruction  of  the  first  bridge,  the 
company  erected  a  new  bridge  over  the  outlet  of  the  lake 
about  two  miles  north  of  the  site  of  the  first  bridge.  In 
February,  1812,  the  inhabitants  of  the  counties  adjacent 
to  the  lake  supposing  the  corporation  had  forfeited  its 
charter  by  neglecting  to  re-build  the  bridge  at  the  former 
site  thereof  applied  to  the  legislature  for  aid  in  erecting  a 
bridge  at  that  place.  This  application  and  the  remon- 
strance of  the  company  resulted  in  a  concurrent  resolution 
of  the  senate  and  assembly,  directing  the  attorney  general 
to  take  legal  measures  to  try  the  validity  of  the  charter 
rights  of  the  company.  Before  any  effectual  proceedings, 
were  had  under  this  resolution,  a  compromise  was  made 
between  the  agent  of  the  company  and  those  petitioners 
who  were  more  immediately  interested  in  the  ereetjion  of 
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A  bndge  across  the  lake  at  its  fbrmer  eito,  which  resoltad  UBft 
in  the  act  of  June,  1812,  (sess.  35,  oh.  137.)  By  that  act,  OM^aBr^ 
the  company  were  authorized  to  add  $50,000  to  their  ^^^^^^^ 
capital  stock,  for  *the  purpose  of  building  a  substantial 
bridge  across  the  Cayuga  lake  on  the  site  of  the  first 
bridge.  The  second  section  provides  that  when  the  said 
bridge  shall  be  completed,  the  company  shall  have,  pos« 
86S8  and  enjoy  all  tlie  rights,  privileges  and  immunities 
which  were  granted  to  them  by  the  original  act  of  incor- 
poration and  the  several  acts  amending  the  same ;  subject 
to  certain  restrictions  and  limitations  contained  in  that 
section,  which  do  not  appear  material  to  the  decision  of 
this  cause.  By  the  third  section  of  the  uct,  they  are 
authorized  to  take  toll  for  crossing  the  bridge  over  the 
OQtIet  of  the  lake,  and  are  bound  to  keep  that  bridge  as 
well  18  the  bridge  across  the  lake  in  repair  and  to  re*build 
them  when  carried  away  or  destroyed,  under  the  penalty 
of  a  forfeiture  of  Uieir  charter. 

The  site  of  the  free  bridge  of  the  defendants  and  their 
ttsodates  is  more  tlian  three  miles  north  of  the  compai^'s 
bridge  across  the  Cayuga  lake,  but  it  is  ony  a  few  rods 
over  one  mile  from  their  bridge  across  the  outlet  The 
complainants  insist  that  under  the  several  acts  in  relation 
to  their  company  tliey  have  the  exclusive  right  to  the  dis- 
tance of  three  miles  both  ways  from  each  of  their  bridges ; 
*nd  that  no  bridge  or  ferry  can  be  erected  or  established, 
*nd  no  person  can  cross  the  lake  or  outlet  within  those 
distances  without  paying  toll  to  them  for  the  privilege. 
On  the  part  of  the  defendants,  it  is  contended  that  the 
exclusive  right  of  the  corporation  is  confined  in  extent  to 
three  miles  each  way  from  the  place  where  their  first 
^"^  was  erected,  and  where  their  present  bridge  across 
tflft  lake  now  stands. 

If  the  construction  contended  for  by  the  complainants 
^  correct,  it  is  evident  no  free  bridge  can  be  erected. 
^6  Kontea^uma  bridge  is  within  six  miles  of  the  com- 
ity's bridge  over  th^  outlet;  aid  by  the  ninth  section 
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183a  of  the  act  of  the  Slst  of  March,  1815,  (sess.  38,  ch.  120,) 
Cayuga  Br'ge  no  bridge  can  be  built  within  three  miles  of  the  place 
Company  y^t^qyo  the  Montezuma  bridge  is  erected.  Tlie  act  of  1825 
Magee.  authorized  the  defendants  and  tlieir  associates  to  erect  a 
free  bridge  "  at  a  certain  point  in  the  vacancy  between 
the  bounds  or  rights  included  in  the  respective,  charters 
of  the  Cayuga  Bridge  Company  and  the  Montezuma 
Bridge  Company,  near  to  and  north  of  the  north  boundary 
[*119]  of  tlie  first  mentioned  charter."  This  is  urged  by  *the 
defendants  as  a  legislative  construction  of  the  charter  of 
the  complainants.  I  think  the  legislature  did  not  intend 
to  pass  upon  the  question  now  in  controversy,  but  to  leave 
it  to  be  settled  by  the  parties,  or  by  the  courts.  The  pre- 
cise distance  between  the  Montezuma  bridge  and  the 
bridge  of  the  complainants  over  the  outlet,  does  not  now 
distinctly  appear  by  the  pleadings  ;  and  probably  it  waa 
not  certainly  known  to  the  legislature.  And  by  the  pro- 
viso, the  defendants  are  prohibited  from  erecting  their 
br^ge  at  any  place  where  the  same  may  violate,  or  be 
contrary  to  the  vested  rights  of  either  of  tliose  companies. 
The  exclusive  privileges  contained  in  the  second  section 
of  the  act  of  March,  1799,  are  in  derogation  of  common 
right,  and  therefore  ought  not  to  be  extended  by  impli- 
cation. A  majority  of  the  supreme  court  have  decided 
that  no  person  can  cross  the  lake  on  the  ice,  within  the 
prescribed  limits,  without  being  liable  to  pay  toll  to  the 
corporation.  {The  Cat/uga  Bridge  Company  v.  Siout^  7 
Cowen's  R.  33.)  It  therefore  is  the  more  important  that 
such  injudicious  grants  of  exclusive  privileges  should  not 
be  farther  extended  by  construction.  The  act  of  1797  is 
declared  to  be  a  public  act,  and  is  to  be  construed  be- 
nignly and  favorably  for  every  beneficial  purpose  therein 
intended.  No  exclusive  privilege  was  granted  by  that 
act ;  and  it  is  proper  to  remark,  that  no  such  provision  is 
contained  in  the  acts  of  1799  and  1812.  So  far,  therefore, 
as  the  two  last  acts  are  in  derogation  of  common  right, 
they  must  be  construed  strictly  against  the  company, 
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socording  to  the  principles  of  the  common  law.    (2  Mass.       issa 

B.14«.    *  id  140.     2  Mod.  R,  57.)  Cayuga  Bi^ 


It  may  be  ptoper  in  the  first  place  to  ascertain  what  ^  |~ 
▼ere  the  rights  of  the  corporation  under  the  act  of  1799  Mage^ 
in  relation  to  this  exclusive  privilege,  and  then  see  how 
they  were  altered  or  affected  by  the  subsequent  act.  The 
act  of  1797  authorized  the  company  to  erect  a  bridge 
either  across  the  Cayuga  lake,  or  the  outlet  thereof.  In 
the  act  0  1799,  the  outlet  is  not  mentioned,  either  in  the 
olaase  extending  the  time  to  complete  the  bridge,  or  in 
that  which  prohibits  persons  from  crossing  without  paying 
tdL  Whether  the  language  of  tliis  act  was  changed  be^ 
cause  the  company  had  *determined  to  build  their  bridge  [*120J 
across  the  lake  instead  of  the  outlet  cannot,  probably,  be 
iscertained  without  referring  to  Uie  petition  on  which  that 
•ct  was  founded,  and  other  facts  not  before  me  on  these 
pleadings.  Without  reference  to  this  change  in  phrase- 
ology, it  is  evident  the  three  miles  must  be  reckoned  each 
way  from  the  place  where  the  bridge  was  first  erected 
across  the  lake.  The  language  of  the  restriction  is,  that 
it  should  not  be  lawful  to  erect  any  bridge  or  establish  a 
ferry  widiin  three  miles  of  the  place  where  the  aforesaid 
bridge  shall  be  erected  and  built  by  the  company.  The 
bridge  there  spoken  of  was  the  bridge  across  the  Oayuga 
lake,  and  which  was  to.be  completed  previous  to  the  first 
of  May,  1801 ;  and  the  place  from  which  the  three  miles 
was  to  be  reckoned  was  the  place  where  that  bridge 
actually  was  ei'ected  within  the  time  limited  for  that 
pwpose.  The  moment  the  bridge  was  completed,  the* 
l^lature  had  a  right  to  grant  a  similar  privilege  to  aby 
^er  person  or  company,  beyond  the  prescribed  limit  of 
three  miles  each  way  from  that  place.  But  upon  the 
instruction  contended  for  l^  the  complainants,  if  their 
bridge  was  deetaroyed  by  the  ice  at  any  time  within  the 
w^enty.five  years,  they  were  at  liberty  to  build  a  new 
bridge  at  any  place  between  Ithaca  and  Jack's  rifts,  and 
to  prevent  all  pei«(Nui  oroesing  within  three  miles  thei*eof 
Vol.  XL  10 
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^^^Q*       without  paying  toll  to  them.    It  is  not  necessary  to  d<^ 

C^jpg*  Bi'ge  cide  whether  the  company  was  obliged  to  re-bnild  on  th« 

y,    ^    same  site,  within  the  eighteen  months  after  the  bridge 

^^H^      was  destroyed.    The  act  of  1812  has  -endered  that  point 

perfectly  immaterial.     I  am  inclined  to  think  the  citizens 

of  the  state  who  were  prohibited  from  crossing  the  lake 

within  three  miles  of  that  place,  or  from  bnilding   a 

bridge,  or  establishing  a  ferry  within  those  limits,  had  a 

right  to  insist  upon  the  re-building  of  the  bridge  at  the 

same  place.  But  if  the  company  were  authorized  to  rebuild 

it  at  any  other  place  within  the  six  miles,  the  restricted 

^  limits  were  not  thereby  extended  beyond  the  three  miles 

north  of  the  place  where  the  first  bridge  was  erected. 

There  is  nothing  in  the  act  of  1812  which  either  ex- 
pressly or  by  implication  extends  the  restricted  limits 
beyond  what  they  were  under  the  act  of  1799.  The 
[♦121]  original  ^charter  was  confirmed  by  the  legislature,  on 
condition  that  the  company  should  erect  a  new  bridge  on 
the  site  of  the  first ;  and  should  keep  not  only  that  bridge, 
but  also  the  one  which  they  had  erected  over  the  outlet, 
in  repair  during  the  existence  of  their  charter.  It  is 
evident  from  the  preamble,  and  from  the  various  pro- 
visions of  that  act,  that  the  legislature  only  intended  to 
restore  the  complainants  to  the  privileges  which  they  had 
probably  lost  by  their  neglect  to  re-build  a  bridge  at  the 
East  and  West  Cayuga  villages,  and  to  give  them  the 
right  to  take  toll  at  the  bridge  erected  over  the  outlet. 
An  extension  of  the  chartered  limits  to  the  distance  of 
*  three  miles  north  of  the  bridge  over  the  outlet  was  not 
nAsessary  for  the  purposes  of  the  corporation,  as  they 
already  went  a  mile  beyond  the  bridge.  While  the 
legislature  were  imposing  so  many  restrictions  upon  the 
company  as  conditions  upon  which  their  charter  might  be 
confirmed,  and  when  it  was  deemed  necessary  to  insert 
an  express  provision  in  the  third  section  of  the  act,  per- 
mitting them  to  take  toll  at  the  bridge  over  the  outlet 
notwithstanding  the  implied  provision  in  the  preceding 
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«iBicl:(m,  I  cannot  believe  ihey  intended  to  extend  the       ^^O' 

dbartered  limits  two  miles  farther  in  that  direction.    If  Caynga  Br'gf 

8uch  had  been  the  intention  of  the  legislature,  an  express        ™P"y 

provision  to  that  efiect  would  have  been  found  in  the  act      ^^i^ 

of  181i.    In  Doe  v.  Brandling,  (1  Mann.  &  Ryl  R  611,) 

Bailej,  J.  says :  ^'  I  consider  it  an  established  and  highly 

osefal  rule  in  the  construction  of  all  acts  of  parliament 

of  a  local  and  pei*6onal  nature,  to  require  that  the  persons 

soliciting  an  act  of  parliament  should  state  in  it  plainly, 

distinctly  and  unequivocally  what  they  mean,  in  order 

that  the  public  on  tlie  one  hand,  and  the  legislature  on 

the  other,  may  not  be  taken  by  surprise,  and  may  not  be 

left  in  doubt  as  to  the  object  and  effect  of  the  enactment" 

By  the  preamble  of  the  act  of  1812,  it  appears  that  the 

proviaions  thereof  were  agreed  to  by  the  agent  of  the 

compfadiuuits.    They  are  therefore  entitled  to  no  rights 

which  are  not  expressly  panted,  or  clearly  implied  in 

the  act. 

The  result  of  this  opinion  is,  that  the  defendants  and 
dieir  associates  are  authorized  to  erect  the  free  bridge  at 
the  place  *  where  they  had  commenced  building  the  same.        [*122] 
The  injunction  must  be  dissolved,  and  the  complainants' 
liU  is  dismissed  with  costs. 

I  r^ret  that  in  this  case  it  Is  not  in  the  power  of  the 
«OMt  to  remunerate  the  defendants  for  the  loss  they  have 
finstamed.    The  injunction  has  compelled  them  for  a  time 
to  suspend  their  operations,  to  the  great  damage  of  their 
work  \^liich  was  partially  completed ;  and  much  loss 
mast  haye  been  sustained  by  the  waste  and  deterioration 
of  materials.    My  predecessor  understood  the  rights  of 
the  parties  differently ;  it  was  therefore  his  duty  to  issue, 
^d  confinue  the  injunction.    The  new  rules  of  the  court 
^^e  provided  for  cases  of  this  kind  hereafter,  by  requir- 
ing a  bond  from  the  complainant  to  pay  the  damages  sus- 
tained by  the  defendant,  in  consequence  of  an  injunction, 
it  the  justice  of  the  case  turns  out  to  be  in  favor  of  the 
iAtter.    (Rule  31.)    If  the  officer  allowing  the  injunction 
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1880.      neglects  to  take  sach  bond,  in  a  proper  case^  the  parties 
OoTenhoTen  liable  to  be  injured  by  the  injunction  must  make  a  specia 
Sh^er.     application  to  the  court  for  reliet 
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Where  L.  S.  by  his  will  gave  to  his  wife  the  one  third  of  the  residue  of 
his  personal  estate,  after  his  debts  and  legacies  were  paid;  and  also  the 
use  of  all  the  residue  of  the  personal  estate  and  the  oocupatian.aDd  ea- 
joyment  of  the  farm  on  which  the  testator  lired,  so  long  as  she  remained 
hia  widow;  and  in  case  of  her  marriage,  he  gave  to  her  during  life  th» 
use  and  occupation  of  one  third  of  his  real  estate ;  and  in  that  eyent^ 
directed  that  the  income,  of  the  remaining  two  thii-ds  should  be  appliad 
to  the  education  and  maintenanqe  of  his  children ;  and  after  the  young 
est  child  became  of  age,  he  directed  his  ezecuton  to  diride  aUhiareal 
and  personal  estate  equally  among  his  children,  to  have  and  to  hold  to 
them  and  their  heirs  forever,  and  declared  that  he  intended  the  bequest 
.  and  devise  to  his  wife  should  be  in  lieu,  of  dower ;  the  wife  elected  to 
take  under  the  provisions  in  the  will ;  it  was  held  that  the  widow  was 
entitled  to  the  use  of  the  whole  estate  during  her  widowhood ;  that  ons 
third  of  the  personal  estate  was  hers  absolutely,  and  in  casa  she  married 
that  she  would  have  the  use  of  one  third  of  the  real  estate  for  life  lA 
lieu  of  dower. 

It  was  also  held  that  the  children  of  the  testator  could  compel  the  widov 

to  account  for  all  the  personal  ^tate,  and  that  their  share  of  the  same 

should  be  invested,  and  the  income  paid  to  the  widow  during .  her  lUa 

£*123]  ^  *widDwhood,  and  that  the  principal,  after  her  death  or  marriage, 

should  be  divided  among  them  according  to  the  provisions  in  the  wilL 

If  two  parts  of  a  will  are  irreconcilable  with  each  other,  the  last'  part  is 
generally  to  be  taken  as  evidence  of  the  latest  intention  of  the  teetator. 
But  this  rule  is  only  applied  to  those  caees  where  the  two  proYisioaa.am 
totally  inconsistent  with  each  other,  and  where  the  real  intention  oL  tha 
testator  cannot  be  ascertained. 

The  leading  principle  in  the  construction  of  wills  is,  that  the  intention  of 
the  testator,  if  not  inconsistent  with  the  rules  of  law,  must  gOTem. 
And  this  intention  is  to  be  ascertained  from  the  whole  wOl  taken  ten 
gether. 

And  where  the  intention  of  the  testator  is  incorrectly  expressed,  the  eovrl 
will  carry  it  into  effect  by  supplying  the  proper  words. 

The  words  of  the  wiU  may  be  transposed  in  order  to  make  a  llmilntioa 
•ansiUe  or  to  effectuate  the  general  intent  of  the  testator. 
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Wbtre  tpedfSc  chattels  not  necessarily  consumed  in  the  use  are  bequeathed         1830. 

for  life  with  a  limitation  over,  the  practice  is  to  require  from  the  first  "T 

tsker  an  inventory  of  the  goods,  specifying  that  they  belong  to  him  for  y 

the  particular  period  only,  and  afterwards  to  the  person  in  remainder.       Shuler. 
And  security  is  not  required  from  the  first  taker  unless  there  is  danger 
that  the  artioles  will  be  wasted  or  otherwise  lost  by  the  remainderman. 
If  there  is  a  general  bequest  of  a  residue  for  life  with  remainder  over,  al- 
though it  includes  articles  which  are  consumed  in  the  using,  the  whole 
must  be  sold  and  converted  into  money,  and  the  proceeds  invested ;  and 
th«  interest  only  is  to  be  paid  to  the  legatee  for  life, 
if  j>«noo8  are  made  parties  defendants  unnecessarily,  the  bill  wiU-be^is- 
mlosed  as  to  them  with  oosta. 

3Ca1wbencs  Sbuleb  died  in  1808,  pOBSessed  of  a  farm    April  6th. 
eoKi  fining  about  300  acres,  in  fee,  t<^etJier  with  a  con- 
Bid^  rable  personal  estate.   He  left  by  his  wife  Lena  Sholer 
ele^^r  en  children  him  surviving,  to  wit :  Peter  Shuler,  Levi 
Sh^ia-lep,  Mary  the  wife  of  Jacob  Serviss,  Jeremiah  Shuler, 
William  Shuler,  Caty  the  wife  of  Peter  Oovenhoven, 
Be^ti^jr  Shuler,  Sally  Shuler,  Abraham  Shuler,  Van  Vleek 
Sh^::&ler,  and  Lawrence  Shulei*.     The  youngest  was  tlien 
las^    than  one  year  old,  and  became  of  age  in  December, 
18St8.    The  will  of  Lawrence  Shuler  the  elder,  executed 
i^   <iue  form  of  law  to  pass  real  estate,  was  in  the  foUow- 
u^   ^ords :  "  I  will  and  order  that  all  my  just  debts  and 
furk^ral  expenses  be  paid  out  of  my  personal  estate  by  my 
^^te^utors,  as  soon  after  my  decease  as  they  find  them- 
•filv^  enabled  conveniently  to  do  it.    Secondly,  I  give 
*^^  bequeath  unto  my  daughter  Ann,  wife  of  David  Cady, 
tt^  Bum  of  $250,  to  be  paid  to  her  or  her  legal  represent- 
atives, within  one  year  after  my  decease  by  my  executors, 
out  <jf  such  of  my  pereonals  as  they  may  *think  proper        [*124j 
to  dispose  of  for  that  purpose.    Thirdly,  I  give,  devise, 
tf^  bequeath  unto  my  beloved  wife  Lena,  the  one  third 
rf  the  residue  of  my  personal  estate,  after  my  debts, 
faneral  expenses,  and  the  above  legacy  to  ray  daughter 
Ann  shall  be  paid  off  and  discharged  ;  together  with  the 
use  of  all  the  residue  of  the  personal  estate  and  the  occn- 
paixm  and  enjoyment  of  that  ^art  of  my  real  estate 
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1880- whereupon  I  now  reside,  containing  300  acres  more  oi 

OoTenhoren  less,  just  as  the  same  is  now  possessed  by  me,  so  long  as 
Shuier.  ^^^  remains  my  widow  ;  and  after  lier  marriage,  I  do  gir« 
the  use,  occupation,  and  enjoyment  of  one  third  of  said 
real  estate  to  her  during  lier  natural  life ;  at  which  time 
the  income  of  the  remaining  two  thirds  is  to  be  applied 
for  the  education  and  maintenance  of  such  children  as  she 
has  together  by  me;  and  after  the  youngest  of  the  said 
children  shall  become  of  age,  I  request  and  order  ray 
executors  to  make  an  equal  division  of  all  my  real  and 
personal  estate  to  be  made,  equally  to  be  divided  among 
said  children  which  I  had  by  my  wife  Lena,  to  have  and 
to  hold  them,  their  heirs  and  assigns  forever.  And  1  do 
hereby  declare  that  the  devise  or  bequest  above  made  to 
my  said  wife  is  by  me  intended  to  be  in  lieu  of,  and  an 
extinguishment  of  her  right  and  title  of  dower  to  any  part 
of  my  real  estate.  And  lastly,  I  do  hereby  nominate  and 
appoint  my  son  John  Shuler  and  my  brotlier-in-law 
George  Serviss,  executors  of  this  my  last  will  and  testa- 
ment," &c.  George  Serviss  died  before  the  testator,  and 
the  other  executors  duly  proved  the  will.  Jeremiah 
Shuler  died  about  three  years  after  his  father,  unmarried 
and  intestate.  Peter  Shuler,  Mary  the  wife  of  J.  Serviss, 
and  William  Shuler,  after  the  death  of  Jeremiah  and  be- 
fore tlie  commencement  of  this  suit,  sold  and  conveyed 
all  their  interest  in  the  estate  to  their  mother  the  widow, 
who  still  remains  unmarried.  She  elected  to  take  the 
provisions  made  for  her  by  the  will  in  lieu  of  her  dower; 
and  the  executor,  after  paying  the  funeral  expenses,  &c., 
and  the  legacy  to  Mrs.  Cady,  permitted  her  to  take  pos- 
session of  the  real  and  personal  estate.  In  April,  1822, 
the  widow  leased  the  farm  to  Benjamin  and  Eufus  Her- 
rick  for  the  term  of  five  years,  at  the  yearly  rent  of  $200. 
[•125]  *In  1824,  Peter  Covenhoven   and   wife.  Van  Vleek 

Shuler  and  Levi  Shuler,  and  Lawrence  Shuler  then  an  in- 
fant of  the  age  of  sixteen  yeara,  by  Covenhoven  as  his 
next  fiiend,  filed  their  bill  in  this  cause  against  Lena 
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the  widow,  and  B.  Herrick  her  tenant,  and  John  1880. 
Shnler  the  execator ;  and  also  against  William,  Betsey,  Corenhoyen 
Sally,  and  Abraham  Shuler,  children  of  the  decedent,  shui«r. 
who  had  refused  to  join  as  complainants  in  the  suit.  The 
bill  alleged  that  the  executor  had  collected  and  converted 
to  his  own  use,  or  had  wilfully  and  negligently  permitted 
the  widow  to  collect  and  convert  to  her  use  large  sums  of 
money  due  to  the  estate,  and  had  permitted  her  to  lay 
oat  the  same  in  the  purchase  of  die  shares  of  two  of  the 
devisees  and  legatees,  and  that  she  had  taken  a  convey- 
ance of  those  shares  in  her  own  name ;  that  the  executor 
had  taken  no  security  from  the  widow  to  account  for  the 
personal  estate  when  the  youngest  child  came  of  age ; 
that  the  personal  responsibility  of  the  executor  had  be- 
eome  a  slender  security  for  his  liabilities  as  such  executor ; , 
that  he  had  large  demands  against  him,  and  had  threat- 
ened to  put  his  property  out  of  his  hands  for  the  pui*pose 
of  avoiding  the  claims  of  the  complainants  against  him. 
Ihe  same  allegation  in  substance  was  made  as  to  the 
^dcw.  The  bill  also  charged  that  the  lease  to  Herrick 
was  made  with  intent  to  defraud  the  complainants  ;  that 
the  complainant  Lawrence  Shuler  had  no  means  of  main- 
tenance and  education  except  those  provided  by  the  will ; 
that  a  suitable  allowance  ought  to  be  made  to  him  out  of 
the  estate  during  his  minority  ;  that  the  executor  and  the 
widow  had  been  requested  to  account  to  the  complainant 
&r  the  personal  estate,  and  to  make  a  suitable  allowance 
fin*  the  maintenance  of  the  infant  Lawrence  Shuler;  that 
they  refiised  to  account  for  the  personal  estate,  and  also 
rcftwed  to  support  the  infant  unless  he  should  remain  in 
tlie  family  of  his  mother.  The  bill  prayed  an  account  of 
the  personal  estate  from  that  executor  and  the  widow,  and 
tliat  the  same  might  be  secured  during  the  minority  of 
Ac  youngest  child,  and  then  distributed  according  to  the 
^J.  The  bill  also  prayed  that  a  receiver  of  the  rents 
and  profits  of  the  real  estate  might  be  appointed,  and  that 
^  allowance  might  be  made  for  the  maintenance  and 
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1880.  *edacation  of  Lawrence  Shuler  out  of  the  «tate,  and  foi 
CoYeiilioTen  general  relief. 
Shnier.  ^'  Herrick  put  in  an  answer  denying  all  fraud  in  taking 
the  lease,  and  all  knowledge  or  information  as  to  anj 
claim  against  the  farm  by  the  complainants ;  and  he  in- 
sisted that  he  took  the  lease  in  good  faith,  believing  tibai 
Lena  Shnler  had  a  perfect  right  to  lease  the  farm  for  the 
five  years.  William  Shuler  stated  in  his  answer  tliat  h% 
had  sold  and  conveyed  to  the  defendant  Lena  Shnler  aU 
his  interest  in  the  estate,  long  before  the  filing  of  the  bill; 
and  that  he  believed  that  fact  was  well  known  to  the  com* 
plainants  or  to  some  of  tliem ;  that  he  had  never  since 
ctlaimed  any  interest  in  the  estate,  and  he  disclaims  aH 
title  and  interest  therein.  Lena  Shuler  by  the  answer  ad- 
,  mitted  the  facts  stated  in  the  bill,  except  as  to  her  owb 
insolvency  or  any  fraud  on  her  part.  And  she  annexed 
to  h^  answer  an  inventory  of  all  the  personal  estate  and 
effects  of  which  her  husband  died  possessed,  with  tihe 
value  thereof.  She  also  admitted  that  the  whole  came 
into  her  possession  except  the  amount  of  the  $250  legacy 
paid  to  Mrs.  Cady ;  that  she  had  Bold  many  articles  .of 
the  personal  property,  and  had  applied  the  proceeAs 
thereof  to  the  support  of  her  ^Idren  and  in  making  ad- 
vances to  them  and  for  her  own  uses ;  and  that  she  was 
ready  and  willing  to  account  for  such  articles  at  their  fdH 
value.  And  she  stated  that  she  was  also  ready  and  will- 
ing to  account  for  all  the  property  belonging  to  the  estate 
wliich  had  been  received  by  her,  and  to  give  »uch  secu- 
rity as  the  court  should  direct  for  the  payment  to  the  com» 
plainants  respectively  of  such  sums  as  they  will  be  entitiled 
to  when  the  same  shall  become  payable  acc(»rding  to  the 
will  of  the  testator.  But  she  insisted  upon  her  right  to 
retain  tiie  articles  Tk&w  on  hand,  and  to  restore  them  i& 
specie  when  the  children  should  be  entitled  thereto.  Sim 
also  claimed  in  her  answer  the  right  to  retain  the  possee- 
sion  and  use  of  all  the  real  and  personal  estate  of  her 
husband  4uring  her  widowhood  under  the  provisions  <rf 
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the  will ;  and  that  in  accounting  with  the  complainants  I88a 
respectively,  die  was  entitled  to  charge  them  with  all  OoTenhar^D 
moneys  whicli  she  had  advanced  for  tlieir  support,  main-  av J[^ 
toiance,  and  education.  She  further  stated  that  she  had 
^refnsed  to  give  security  to  the  complainants  because  she  [*127] 
believed  they  had  no  right  to  require  the  same ;  that  she 
lad  also  refused  to  advance  money  to  Lawrence  Sliuler 
for  bis  maintenance  and  education,  and  she  insisted  that 
she  was  under  no  legal  obligation  to  do  so,  but  that  she 
tiad  always  been  willing  to  support  ^nd  maintain  him,  if 
he  would  submit  himself  to  her  direction  and  control; 
and  that  she  had  always  been  and  still  was  desirous  o£ 
educating  and  supporting  him  in  the  same  manner  as  she 
had  done  the  other  children  of  the  testator.  The  other 
defendants  put  in  answers,  substantially  admitting  the 
&ct8  as  was^done  in  the  answer  of  their  mother, 'but  with- 
out saying  any  tiling  as  to  the  construction  of  the  wilL 
They  admitted  that  they  refused  to  become  parties  cou^ 
phunants  to  the  suit,  and  insisted  that  they  were  unneces- 
sarily made  defendants.  The  cause  was  heard  upon  the 
M  and  answers  as  against  all  the  defendants  except  the 
wecntor,  wh<J  did  not  answer. 

^.  CWy,  for  complainants.  The  bill  was  filed  in  this 
wit  against  John  Shuler,  executor  of  the  will  of  Lawrence 
^uler,  Lena  Shuler  and  such  of  the  children  of  the  testa- 
tor as  refused  to  be  complainants.  Tlie  children  now  dis- 
claim all  interest  in  the  controversy,  and  claim  to  have 
the  bill  dismissed  with  costs.  The  bill  cannot  be  dismiss- 
^  for  tliis  cause,  because  it  would  have  been  bad  upon 
demurrer  if  the  children  had  not  been  made  defendants. 
I*  J8  an  established  rule  in  equity,  that  the  rights  of  bM. 
the  parties  in  interest  must  be  settled  in  one  suit  (Mitf. 
T^'  39, 144,  220.)  The  widow  is  only  entitled  under  the 
^  to  the  use  of  all  the  real  and  personal  estate  drnv 
^g  widowhood,  or  until  the  youngest  child  arrives  «t 
^  age  of  21.    The  last  clause  of  a  will  revokes  a  farmer 
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^8^-  one.  {Ulrich  v.  Liichfidd^  2  Atkins,  372.  Paramour  t 
OoTenbaTcn  GardUy^  2  Plowd.  R.  540.)  Where  there  are  inconsistent 
ShidflK.  devises  of  real  property,  a  joint  tenancy  or  tenancy  in 
common  is  created;  otherwise  as  to  personal  property 
( Wefitfailing  v.  Weatfailing^  3  Atk.  R.  461.  4  Cruise's 
Dig.  165,  tit.  Devise,  ch.  9,  §  22.)  Herrick  was  made  9 
defendant  in  order  that  he  might  be  bonnd  by  an  order 
for  the  appointment  of  a  receiver  of  the  rents  and  prolitB 
[*128]  of  the  real  ^estate  which  will  be  made,  if  it  appears  that 
the  personal  estate  has  been  wasted  by  the  defendants 
Lena  Shuler  and  John  Shuler.  Lena  Shuler  having  ex- 
pended the  personal  in  the  purchase  of  the  real  estate,  the 
complainants  are  entitled  to  a  recovery  against  the  real 
estate.  Tlie  estate  being  given  to  the  widow  as  a  residue, 
the  complainants  are  entitled  to  an  account  of  tlie  same, 
and  can  insist  upon  its  being  sold,  the  proceeds  invested, 
and  only  the  income  paid  to  the  widow.  (Preston  on 
Legacies,  95,  96.) 

M,  T.  Reynolds^  for  the  defendants.  The  widow  is  not 
bonnd  to  account  to  the  complainants.  They  should  have 
called  the  executor  to  an  account  The  complainants  can 
only  require  security  for  the  payment  of  their  share  of  the 
estate  when  the  same  becomes  due.  The  widow  is  entitled 
nnder  the  will  to  tlie  use  of  the  real  and  personal  estate 
during  her  widowhood.  This  was  the  evident  intention 
of  the  testator ;  and  this  construction  will  give  effect  to 
the  whole  will.  The  rules  as  to  a  joint  tenancy  can  only 
be  applied  where  there  is  a  manifest  repugnancy.  A  re- 
ceiver will  not  be  appointed,  as  the  widow  is  abundantly 
able  to  respond.  The  children  were  improperly  made 
parties,  and  the  bill  should  be  dismissed  as  against  them 
with  costs.  Tlie  only  object  of  this  suit  can  be  to  obtain 
security  from  the  widow,  not  an  account  And  in  such 
a  case  it  was  not  necessary  the  children  should  be  made 
parties.  As  soon  as  they  became  of  age,  they  declared 
themselves  opposed  to  this  suit    Both  AVilliam  Shulei 
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and  Herrick  were  unnecessary  parties.  They  are  likewise       IB^O- 
entitled  to  have  the  bill  dismissed  as  against  them  with  CoTenhover 
costs.  Shier 

The  Chaitcellor.  As  the  complainants  have  not  given 
the  defendants  an  opportunity  to  substantiate  their  answers 
by  proof,  every  matter  of  fact  stated  or  insisted  upon 
therein  is  to  be  taken  as  true.  The  defendant  W.  L.  Shu- 
ler  disclaims  all  interest  in  the  subject  matter  of  this  suit 
He  says  he  sold  and  conveyed  all  his  interest  in  the  estate 
to  his  mother  long  before  the  filing  of  the  bill ;  and  that 
he  believes  that  fact  was  known  to  the  complainants. 
They  had  therefore  *no  excuse  for  making  him  a  party ;  [*129] 
and  the  bill  as  against  him  must  be  dismissed  with  costs. 
Herrick  was  also  unnecessarily  and  improperly  made  a 
party  to  the  suit  He  was  a  bona  fide  lessee,  for  a  term 
of  years  which  would  expire  before  the  youngest  child 
became  of  age.  Even  upon  the  complainants'  construc- 
tion of  the  will,  the  widow  was  entitled  to  the  rents  and 
profits  of  the  farm  until  that  tinie.  And  if  they  were  en- 
titled to  a  receiver  of  the  rents  and  profits,  to  secure  and 
apply  them  in  aid  of  any  deficiency  of  the  personal  estate, 
the  tenant  of  the  estate  need  not  be  a  party  to  the  suit. 
If  he  refused  to  attorn  to  the  receiver,  the  latter  might  be 
<lirected  to  proceed  against  him  in  the  name  of  the  lessor 
to  recover  the  rent  as  it  became  due.  But  there  was  no 
pretence  for  appointing  a  receiver  of  tlie  income  of  the 
&TO  in  tliis  case  during  tlie  minority  of  any  of  the  chil- 
dren. The  bill,  as  against  Hei-rick^  must  therefore  be  dis- 
missed with  costs. 

The  defendants  Betsey,  Sally  and  Abraham  Shuler, 
were  necessary  parties,  if  the  complainants  are  entitled  to 
«n  account  or  to  any  otlier  relief  in  this  case.    They  had 
a  common  interest  with  the  complainants  in  the  estate, 
and  in  the  establishment  and  construction  of  the  will.    If 
the  bill  can  be  sustained  even  for  the  purpose  of  obtain- 
ing security,  the  complainants  would  be  permitted  to  re- 
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1880.  tain  it  for  the  purpose  of  having  the  trusts  of  the  will  ca^ 
Ctorenhoren'  I'^^d  into  effect  under  the  direction  of  the  conit.  Thii 
— ^^  could  not  be  done  if  all  the  parties  interested  in  the  estate 
were  not  before  the  court.  Whether  these  defendants 
must  bear  their  own  costs,  or  whether  they  must  be  paid 
by  the  complainants^  or  out  of  the  estate  of  the  testator, 
«re  different  questions. 

The  next  question  which  arises  in  this  case  is,  what  iih 
.terest  in  the  property  did  the  widow  of  the  testator  take 
tinder  the  will  ?  Tlie  rule  contended  for  by  the  complain- 
ants' counsel  is  undoubtedly  correct,  as  stated  by  the  mafr- 
ler  of  the  rolls  in  Sima  v.  Doughty^  (5  Ves.  247.)  If  two 
parts  of  a  will  are  totally  irreconcilable,  the  subsequent 
part  is  to  be  taken  as  evidence  of  a  subsequent  intenti<Mi. 
But  this  rule  is  only  adopted  from  necessity,  to  prevent 
[•180]  ihe  avoiding  of  both  ♦provisions  fOT  uncertainty.  It  is 
only  applied  in  those  cases  where  the  intention  of  tlie  tes- 
tator cannot  be  discovered,  and  where  the  two  provisionB 
are  so  totally  inconsistent  that  it  is  impossible  for  them  tc 
eoindde  with  each  other,  or  with  the  general  intention  of 
the  testator.  The  great  and  leading  principle  in  .the  coii- 
atmction  of  wills  is,  that  the  intention  c^  the  testator,  if 
not  inconsistent  with  the  rules  of  law,  shall  govern ;  and 
that  intent  must  be  ascertained  from  the  whole  will  taken 
together ;  and  no  part  thereof  to  which  meaning  and  ope^ 
tition  can  be  given,  consistent  with  the  general  intention 
43i  the  testator.,  shall  be  rejected.[l]    Where  the  words  of 

:[1]  Mere  intention  wiU  not  counterTail  settled  ruleB  6t  intepretatioi^ 
and  the  quality  of  an  estate  passed  may  not  be  conjectured,  but  must  be 
determined  affirmatively  by  the  words  of  the  will,  taken  together  and  lib- 
^erally  construed  to  effect  the  intent  manifested  by  the  will  Before  the  R. 
fk  of  Kew-York,  n  de'^ise  without  words  of  limitation  passed  a  life  estils 
only,  unless  the  will  indicated  plainly  the  intention  to  gire  a  larger  estata 
X^pptfn  V.  JSldred,  2  Barb.  180.  By  will,  made  prior  to  the  revised  sta^ 
iites,  if  lands  are  devised  generally,  without  words  of  limitation  or  inherit 
aace,  only  a  life  estate  passes.  Harvey  v.  Olmtted,  1  ConL  488.  And  a 
direction  that  the  "  real  and  personal  estate  be  divided  and  distributed," 
doMnot  eidm'ge  lihe  derise  into  a  fee.  n>.  Where  the  deii^isedoes  not  oootoia 
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(me  part  of  a  will  are  capable  of  a  two-fold  coTOtmctiort, 

that  should  be  adopted  which  is  most  consistent  with  the  CofwJMToi 

fnteDtioa  of  the  testator,  as  ascertained  b j  other  provisions         ^' 

vwdiof  ttnitiitioB,  a  efaarge  to  carry  a  fee  by  implication,  mmt  bf  on  the 
pamor  the  devieee  in  respeet  to  tbe  lands  devised,  and  in  sucb  case  the 
Mas  sMunes  the  cfaarmcto'  of  purchasa  Ih.  Under  tbe  former  statute 
sf  wilh,  a  rent,  reserred  upon  a  grant  in  fee,  did  not  pass  by  a  devise  of 
lit  hsd  o«t  of  which  the  rent  issued,  as  land.  HarringUm  v.  Bit4i,  6 
d«iio,m.  Otherwiae  of  rents  reserved  on  a  lease  for  a  term  of  yean, 
isek  rests  sad  the  reversion  would  pass  by  devise  of  tbe  land.  lb.  A 
gsstiil  devise  to  the  beirs  of  a  person  wbo  is  then  living,  but  is  not  r»- 
hmd  toss  Uvi&g,  is  Toid,  for  nemo  est  hscres  viventis;  but  a  devise  to  the 
kinsf  see  who  is  statad  in  tbe  will  to  be  then  living,  is  a  valid  disposition 
ii  hvorof  thoea  who  would  be  hia  heirs  if  be  should  then  die,  they  being  at 
tUtims  bis  heirs  apparent  lb.  A  testator,  by  will  which  took  effeot 
■fhr  Dm  rsvised  atatatcs  came  in  foifee,  devised  to  one  of  his  sons  certain 
isdatete  ia  fbe,  provided  that  if  he  should  die  without  child  or  ohildrea, 
tk«n  lodi  reid  estate  **  shall  be  divided  equally  among  my  grandchildren, 
■km  ssd  share  aUka."  Held,  that  the  limitation  over  to  the  grandchildreo, 
^m  a  valid  executory  devise,  and  that  on  the  death  of  this  son  without 
hsriof^shild  «r  diildren,  the  grandchildren  took  the  real  estate  by  virtos 
of  mh  sxeeutory  devisa.  Sherman  y.  Sherman,  8  Barb.  885.  Testator 
deviled  lands  to  T.,  bis  heirs  and  assigns^  forever,  provided  that  said:  T. 
iMd  net  sell  the  same  within  fifteen  years,  unless  to  one  of  his  children; 
nd  in  esis  T.  died  without  lawful  issue,  the  estate  then  to  go  to  A.  'and 
^)mn»  UM,  that  the  devise  to  T.  waa  subject  to  two  conditions^  and 
if  hs  mU  to  one  ol  his  brothers  within  fifteen  years,  or  to  any  other  per- 
M  ifter  that  time,  the  grantee  in  either  case  would  take  subject  to  the 
«dMr  eoadition,  that  is,  the  death  of  T.  without  lawful  issuer  Mill  v.  MiU, 
4  Biih  419.  Whare  lands  are  devised  without  words  of  perpetuity,  and 
B  MMidcraiian  tharaof^  the  devisee  is.  charged  personally  with  the  paj- 
■mt  of  money,  he  takes  a  fee.  by  implication ;  and  such,  it  seems,  ia  sdao 
^  nils  where,  in  addition  to  the  personal  chatge,  the  legacy  is  mad^a 
Bm  oi  tfas  bmd  devised.  2htor  t.  Tatar,  4  BarU  481.  Where  there  ia  no 
fnoisl  eharge,  as  a  oonsideration  for  the  devise,  and  the  charge  is  on  the 
^odiaTcly,  the  life  estate  is  not  enlarged  into  a  fee;  bat  a  fee  cannat 
bstiksi  by  impUoatioB,  whore  the  estate  ia  described  in  the  will  to  be 
^^^wiia  Ih.  A  will  directs  real  estate  to  bo  sold,  the  proceeds  to  be  in- 
^*^  sad  tiie  iacome  to  be  applied  to  the  support  of  two  nieces,  until 
^  tnive  at  the  age  of  twanty  years^.or  are  married,  the  income  to  be 
^^  psid  to  Hmdi  in  equal  propoitiona  during  thrir  respective  Uvea;  the 
^M  iseeMe  on  the  death  of  either  without  iasue,  to  be  paid  to  the  aiH> 
^^\  en  the  death  of  both  leaving  issne,  the  whole  trust  fund  to  gf  to 
"Mlkhrai^OM.iBeitiy  to  the  children  iif  eaoh^  and  «o  ttia  dMtii<of,  tha 
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^^^'       in  the  will.  And  where  the  intention  of  the  teetdtor  la  inco^ 

CoTenhoTec  rectly  expressed,  the  court  will  effectuate  it  by  supplying 

Shuier      ^^^  proper  words.    The  striqt  grammatical  sense  Is  not 

nieces  without  ieetie,  the  property  to  go  to  the  mother  of  the  t^sstator; 
held,  that  the  nieces  took  immediate  rested  interests  in  their  respective 
moieties  of  the  income  during  their  lives,  with  remainder  to  the  survivor 
for  life  in  the  moiety  of  the  other  dying  without  issue ;  and  on  the  death 
of  both,  leaving  issue,  the  fund  went  to  their  children.  Kane  v.  Oottt  ii 
Wen.  641.  A  will  may  be  void  in  part  and  yet  good  for  the  residue;  and 
auch  portions  of  it  as  are  not  contrary  to  law  will  be  saved^  lb.  A  tes- 
tator by  will,  after  giving  to  his  wife  during  her  widowhood  the  income 
and  profits  of  certain  lands,  devised  the  latter  to  R.,  his  daughter,  and  the 
heirs  of  her  body  forever,  from  and  after  the  decease  or  re-marriage  of  the 
wife,  with  a  limitation  over  to  the  children  of  one  N.  in  ease  R.  died  with* 
out  issue ;  held,  that  R.'s  interest  under  the  will  was  not  a  mere  life  estate* 
with  remainder  to  her  issue,  but  a  f&e  simple.  OrwU  v.  Tmonsend,  2  Hill, 
054.  A.  devised  and  bequeathed  to  B.  all  his  real  and  personal  property 
in  trust  to  seU  and  dispose  of  the  same,  and  out  of  the  proceeds  to  pay 
debts  and  legacies,  the  residue  to  belong  to  B. ;  but  the  will  contained  no 
provision  entitling  the  hitter  to  the  actual  possession  of  the  land,  or  au- 
thorizing him  to  receive  the  rents  and  profits;  held,  that  under  the  revised 
statutes,  B.  took  no  estate  whatever  in  the  land,  and  consequently  his 
widow  was  not  entitled  to  dower.  Germond  v.  JoneM,  2  Hill,  669.  A  de- 
vise of  lands,  where  there  are  no  words  of  perpetuity,  gives  only  a  life  es- 
tate, and  a  fee  will  not  be  implied  from  a  direction  to  the  devisee  to  pay 
the  debts  of  the  testator,  where  such  payment  is  not  made  a  condition  to 
the  devise,  or  declared  a  personal  charge  upon  the  devisee.  Van  Alityney, 
Spraker,  18  Wen.  678.  Where  a  testator  devised  one  portion  of  his  real 
estate  to  a  son  named  Joseph,  and  another  portion  to  another  son  named 
Medcef,  and  ordered,  if  either  of  his  sons  should  die  without  lawful  issue, 
that  his  share  or  part  should  go  to  the  survivor;  it  was  held,  that  the  right 
of  Medcef  in  the  share  devised  to  Joseph,  during  the  life  time  of  Joseph, 
was  a  mere  naked  possibility,  and  was  not  assignable  or  releasable.  Jach 
8on  V.  Waldron,  18  Wen.  178.  Where  the  disposition  made  by  a  testator 
of  his  property  is  contrary  to  the  rules  of  law,  as  to  the  estates  granted 
by  him,  courts,  for  the  purpose  of  carrying  into  effect  the  general  intent  of 
the  testator  as  far  as  possible,  (cy  pres,)  adopt  that  oonstruotion  of  the  de- 
vise which  will  most  nearly  conform  to  the  general  intent  of  the  testator, 
though  in  part  it  defeats  his  particular  intent ;  thus,  in  this  case  the  par- 
ticular intent  was  to  give  the  grandson  only  a  life  estate,  but  inasmuch  as 
the  remainder  over  to  the  great  grandson  was  void,  the  court,  for  the  pap- 
pose of  effecting  the  general  intent  of  the  testator,  the  continuing  the  et> 
tate  in  his  descendants  as  long  as  the  rules  of  law  would  permit,  gave  such 
•  eoDstraetion  to  the  devise  as  to  give  a  life  estate  to  the  soxi.  and  an  aatat* 


OASES  m  CHANCERY.  180 

always  regarded ;  but  the  words  of  the  will  may  be  trans-       1830. 
poded  to  make  a  limitation  sensible,  or  to  caiTy  into  effect  CoTeiihoT«ii 
the  general  Intent  of  the  testator*   (11  Ves.  148,   1  Paige's      Sauiir. 

ttteflto  the  grandaoQ  of  the  testator.  Jaekton  v.  Brown,  12  Wen.  487. 
Vliere  a  devisor  in  and  by  his  hut  will  and  testament  devised  and  be- 
qoeithed  all  his  estate,  real  and  personal,  to  two  daughters,  equally  to  be 
dirided  between  them  as  tenants  in  common  in  fee,  and  oharging  the  same 
tith  sn  annuity  to  their  mother  during  her  life,  adds,  "  notwithstanding 
the  fcrmer  devise  for  the  benefit  of  my  wife  and  daughter,  I  empower  my 
•xwuton  to  do  all  acts  and  execute  all  instruments  which  they  may  con- 
ader  nqnisite  to  the  partition  of  my  landed  estate,  and  I  devise  the  same 
to  them  as  joint  tenants,  to  be  by  them  sold  at  such  time  and  in  such  man- 
Mr  ii  they  shall  think  most  for  the  interest  of  my  daughters  ;'*  it  was  held, 
that  the  devise  to  the  executors  gave  them  a  legal  estate  in  fee.  Bradatreet 
▼»  CM,  12  Wen  602.  Where  the  provisions  of  a  will  are  so  repugnant 
that  they  cannot  stand  together,  the  last  provision  will  prevail  lb.  Where 
atertator  devised  certain  real  estate  in  these  words :  *'  unto  the  heirs  of 
tty  BOD  Joel  W.,  deceased,  viz.  Nathan,  William  Henry  and  Nehemiah, 
10M,  sad  Laeinda  and  Mary,  in  proportion  of  three  shares  to  the  sons  and 
saa  ihare  to  the  daughters,"  it  was  held,  that  each  son  was  entitled  to  take 
nder  the  will  three  parts  and  each  daughter  was  entitled  to  one  part  of 
the  pnouaea  devised.  TkompMon  v.  Wlieeler,  15  Wen.  840.  No  technical 
vordi  are  necessary  to  devise  a  fee,  and  where  a  man  devised  to  his  wife 
iH  hii  estate,  real  and  personal,  that  he  might  be  in  possession  of  at  his 
deecaie,  to  be  at  her  absolute  disposal ;  held,  that  the  wife  took  an  estate 
k  lee,  not  by  implication,  but  by  force  of  the  words,  "  all  my  estate  to  be 
it  her  abaolute  disposal"  Jackson  ex  denu  Herriek  v.  Babcock,  12  J.  R. 
Ml  E,  in  1784,  devised  his  estate  to  M.  and  to  the  heirs  of  her  body 
lavfiony  begotten,  and  for  default  of  such  heirs  to  S.  and  the  heirs  of  his 
^7i  ^ ;  held,  that  the  estate  tail  so  devised  to  M.  was  by  the  act  of  the 
12th  July,  1782,  (sess.  6,  c.  2,)  for  abolishing  entails,  and  which  operated 
P>v>peetiT«Iy,  converted  into  a  fee  simple,  and  M.  being  illegitimate  and 
dying  without  issue,  the  estate  escheated.  JackMon  ex  cknu  Hiekt  v.  Van 
^^*^f  12  J.  R.  169.  A.  devised  a  farm  to  his  sons  J.  and  E.,  equally  to 
he  dirided  between  them,  and  for  them  to  pay  legacies  to  his  daughters  of 
twenty  pounds  each,  and  then  added,  "  to  be  paid  by  my  executors  out  of 
iny  money  and  movables,  the  debts  to  be  paid  out  of  the  estate,  and  I 
*hall  die  seized  of,"  held,  there  being  no  apt  words  of  limitation,  that  the 
Q^niees  took  an  estate  for  life ;  and  the  charge  as  to  the  payment  of  the 
debti,  being  upon  the  land,  and  not  on  the  persons  of  the  devisees,  no  es- 
tate in  fee  could  arise  by  implication.  Jackson  ex  dem.  Townsend  v.  Byil^ 
10  J.  R.  143,  A  contingent  charge  on  the  estate  devised,  will  not  carry  a 
fe*  Jockam  ex  dem,  Harris  v.  Harris,  8  J.  R.  141.  A-  devised  as  followB: 
"it  tooehmg  laeh  worldly  estate  wherewith  it  has  pleased  God. to  Umi 
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iMft  R.  343.)  In  Jesson  v.  Wrighi,  (2  Bligh's  E.  56,)  Lord 
OrtahoTM  Bedesdale  eays,  ''  It  cannot  at  this  daj  be  argned,  that 
because  the  testator  uses  in  one  part  of  liis  will  words  hav- 
ing a  clear  meaning  in  law,  and  in  another  part  other  words 
inconsistent  with  the  former,  that  the  first  words  are  to  b« 
cancelled  or  overthrown."  Testing  the  will  in  this  case 
hj  these  principles,  I  think  tlie  widow  of  the  testator  is 
entitled  to  the  nse  of  the  whole  estate  during  her  life  <np 
widowhood.  The  general  intent  of  the  testator  apptara 
to  have  been  to  give  one  third  of  his  personal  estate  to  his 
wife  absolutely,  and  the  nse  of  one  third  of  his  real  estate 
for  life  in  lieu  of  dower  if  she  married  a  second  time ;  and 
to  give  her  the  nse  of  the  whole  estate  for  life  if  dhe  re* 
mained  his  widow.  He  undoubtedly  supposed  if  she  re> 
mained  single  tliat  she  would  support  and  educate  her 
children  out  of  the  income  and  profits  of  the  estate,  until 
they  were  able  to  provide  for  themselves.  There  was  lit- 
tle probability  she  would  do  injustice  to  any  while .  thwe 
were  no  other  claims  on  her  bounty ;  and  at  her  death, 
he  intended  they  should  share  the  property  equally.  B 
f*181]  was,  ^however,  necessary  to  provide  for  the  contingency 
of  a  second  marriage,  when  the  property  would  be  ne 
longer  under  her  control,  but  under  diat  of  her  husbandL 
The  devise  to  her  of  the  use  of  all  the  residue  of  the  per- 
sonal estate  and  the  occupation  of  the  farm  so  long  as  she 
remained  his  widow,  is  clear  and  explicit,  and  is  expressed 

iiM^  I  give,  devise,  and  dispose  of  the  same  in  the  following  manner  and 
form ;"  he  then  enumerates  certain  specific  legacies,  and  derisea  to  hb  soft 
aU  this  certain  lot  of  land,  which  I  now  possess,  with  tlie  farm,  utensils, 
Ac,  and  adds,  "  all  these  legacies  before  mentioned  to  he  paid  on  the  Isi 
May,  1805,  and  to  he  raised  and  levied  out  of  my  estate,"  and  then  ap> 
pointed  his  son  H.  and  another  person,  his  executors;  H.  takes  only  an  e§> 
tate  for  life,  for  the  charge,  bein|^  on  the  testator's  estate  generally,  it  ii 
contingent  as  to  the  real  estate,  that  is,  the  personalty  must  be  ezhaustod 
before  the  real  estate  can  be  resorted  to.  lb.  If  land  be  devised  to  an- 
oitlier  with  directions  to  him  to  pay  a  gross  sum  out  of  it,  the  devisee  takea 
an  estate  in  fee  without  any  other  words,  though  the  sum  to  be  paid  does 
not  amount  to  a  year*s  rent  of  the  land,  and  though  the  payment  may  b« 
poi^ned.     Jaekum  ex  dem.  Decker  v.  Merrill,  6  J.  R.  185. 
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in  langnage  which  can  bear  only  one  construction.    The       iB^a 
nibseqnent  clause  t>f  the  will,  which  was  intended  to  pro-  Corenhorei 
Tide  for  the  contingency  of  a  second  marriage,  is  not  so      ghSer. 
dear.   The  testator  does  not  seem  to  have  contemplated 
the  possibility  of  her  surviving  him,  and  remaining  un- 
married until  the  youngest  child,  then  an  infant,  became 
of  age.    He  therefore  directs  that  after  her  marriage,  she 
shall  only  have  the  use  of  one  third  of  the  estate ;  from 
which  time  the  income  of  the  other  two  thirds  was  to  be 
applied  to  the  maintenance  and  education  of  the  children ; 
and  that  share  of  the  estate  was  also  in  tliat  case  to  be 
dirided  among  the  children  equally,  when  the  youngest 
became  of  age.    If  the  last  provision  in  the  will  can  be 
considered  as  evidence  of  the  final  intention  of  the  testa- 
tor, a  principle  which  I  consider  more  fanciful  than  sound, 
it  is  in  favor  of  the  widow  in  tliis  case  ;  because  the  last 
declaration  of  the  testator  recognizes  the  devise  and  be- 
quest before  made  to  his  wife,  and  declares  that  the  same 
is  intended  to  be  in  lieu  of,  and  in  extinguishment  of  her 
dower.    As  the  contingency  has  not  yet  happened  which 
▼as  to  deprive  her  of  the  use  of  any  part  of  the  estate, 
the  complainants  cannot  claim  a  division  of  the  property 
iintil  her  death  or  marriage.    There  can  be  no  doubt  of  the 
right  of  the  cliildren  of  the  testator  by  his  wife  Lena  to  the 
whole  of  the  property,  on  the  death  of  their  mother,  except 
the  one  third  of  the  personals  given  to  her  absolutely.  They 
take  it  by  necessary  implication,  though  not  by  the  express 
words  of  the  will.    Where  there  is  a  bequest  for  life,  or 
<>ther  limited  period,  with  a  limitation  over,  of  specific 
articles,  such  as  books,  plate,  ifec,  which  are  not  necessa- 
rily consumed  in  the  using,  the  hrst  taker  was  formerly 
required  to  give  security  that  the  articles  should  be  forth- 
coming on  the  happening  of  the  contemplated  event.  And 
the  remainderman  must  take  them  in  the  situation  in 
which  they  will  be  left  by  the  ordinary  prudent  use  thereof 
by  *the  first  taker.    (Side  v.  BurrodaUj  1  Eq.  Ca.  Abr.        [«1823 
m.    J?radfcen  V.  J?e»»%,  1  Rep.  in  Ch.  110.)    The  mod- 
Vol.  n.  11 
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i^>0'  etn  practice  In  snch  cased  is  only  to  require  afi  ihtentory 
OctenhoYAii  of  tlie  articles,  specifying  that  they  beloftg  to  the  fint  takef 
Sbtto.  ^^^  ^^^  particular  period  only,  and  afterwards  to  the  per« 
son  in  remainder;  and  security  is  not  i^nired,  unless 
there  is  danger  that  the  articles  may  be  wasted  or  other« 
wise  lost  to  the  remainderman.  {Foley  r-  Burnett^  1  Bro. 
Ch.  Ca.  279.  Slanney  r.  Style,  8  Peere  Wms.  886.) 
Whether  a  gift  for  life  of  specific  articles,  as  of  hay,  grain, 
&c.,  which  must  necessarily  be  consumed  in  the  using,  is 
to  be  considered  an  absolute  gift  of  the  property,  or 
whether  they  must  be  sold  and  the  interest  or  income 
only  of  the  money  applied  to  the  use  of  the  tenant  for  life^ 
appears  to  be  a  question  still  unsettled  in  England.  (3 
Ves.  314.  8  Mer.  194.)  But  none  of  these  principles,  ifl 
relation  to  specific  bequests  of  particular  articles,  whethei 
capable  of  a  separate  use  for  life  or  otherwise,  are  applies^ 
ble  to  this  case.  Where  there  is  a  general  bequest  of  a 
residue,  for  life  with  a  remainder  over,  although  it  includes 
articles  of  both  descriptions  as  well  as  other  property,  the 
whole  must  be  sold  and  converted  into  money  by  the  ex- 
ecutor, and  the  proceeds  must  be  invested  in  permanent 
securities,  and  the  interest  or  income  only  is  to  be  paid  to 
the  legatee  for  life.  Tliis  distinction  is  recognized  by  the 
master  of  the  rolls,  in  Rcmdall  v.  JStcsseUj  (3  Mer.  R.  193.) 
He  says,  if  such  articles  are  included  in  a  residuary  be- 
quest for  life,  then  they  are  to  be  sold  and  the  interest 
enjoyed  by  the  tenant  for  life.  Tliis  is  also  recognized 
by  Roper  and  Preston  as  a  settled  principle  of  law  in  Eng- 
lahd.  (Prest.  on  Leg.  96.  Roper  on  Leg.  309.  See  also 
How  V.  Ihrl  of  PortemoiUhj  7  Ves.  137,  and  cases  in 
notes.)  Tlie  case  of  De  Witt  v.  Sc/ioonmaker{2  John.  R 
fi43)  seems  to  be  in  collision  with  this  principle*  But  Mr. 
Justice  Totppkins,  who  delivered  the  opinion  of  the  court 
there,  does  not  appear  to  have  noticed  the  distinction  be- 
tween the  bequest  of  a  general  residue,  and  the  bequest 
of  specified  articles.  He  says,  however,  it  was  the  duty 
of  the  executor  on  the  death  of  the  Widow,  to  have  paid 
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WbA  delivered  tke  pereonal  estate  to  the  residaarj  legatee.       18X). 
If  8Qch  was  their  duty,  they  were  not  bound  *to  deliver  CoTenhoveQ 
the  principal  of  the  estate  into  her  hands  without  reqnir-      g^Jocr. 
log  Ncoritj  that  it  should  be  preserved  and  paid  over  to 
tberefiidoarj  legatee  after  her  death.    Tliat  case  was  eof^ 
reedy  decided ;  for  it  was  manifestly  tlie  intention  of  the 
lestitor  tliat  the  property  should  be  delivered  over  to  the 
•on,  After  the  death  of  the  widow,  and  that  he  should  pay 
the  legiey  to  his  sister.    The  court  presumed  he  had  re> 
ceifed  the  property  agreeably  to  the  directions  of  the  will, 
tod  (he  executors  were  held  not  to  be  liable  to  the  lega- 
tee in  s  eoart  of  law. 

la  the  ease  before  me,  the  widow  was  not  entitled  to 
die  nie  or  possession  of  any  specific  article  of  the  personal 
eitite;  bat  only  to  one  third  of  the  principal,  and  the  in«> 
lerest  or  income  of  two  thirds  of  the  remainder,  of  the 
general  residue,  after  the  debts  of  tlie  testator  and  the 
legacy  to  Mrs.  Cady  were  paid  or  satisfied.  The  com- 
plainants are  therefore  entitled  to  an  account  of  all  the 
personal  estate  of  the  testator,  in  value  as  it  existed  at  the 
death  of  their  father ;  and  after  deducting  the  legacy  to 
Krs.  Cady  and  the  fiineral  charges  and  the  expenses  of 
administration,  their  share  of  the  balance  must  be  invested 
in  permanent  securities,  and  the  income  thereof  paid  to 
tena  Shtiler  during  her  life  or  widowhood ;  and  the  prin- 
eipal,  after  her  death  or  marriage,  must  go  to  the  com- 
plainants. 

I  have  stated  the  rights  of  these  parties  in  the  hope  that 

i<nne  arrangement  may  be  made  for  the  settlement  of  these 

lamily  diflBculties,  without  the  necessity  of  any  further 

litigation;  and  I  have  formed  no  definite  opinion  as  to 

theqaestion  <^ costs  on  either  side.    But  no  decree  for  an 

•ceonnt  can  now  be  made,  as  all  the  proper  parties  are 

not  before  the  court    It  appears  by  the  pleadings  that 

the  testatcn*  left  other  children,  besides  those  by  Lena 

Staler  who  weore  the  residuary  devisees  and  legatees  in 

remainder.    Jeremiah)  one  of  the  children  of  Lena  ShnUr, 


133  CASES  IN  CHANCERY. 

1880.  died  after  his  father ;  and  under  the  provisions  of  the  wil 
Bnmll  he  took  a  vested  interest  in  remainder  in  the  personal  ai 
J  ^*  well  as  the  real  estate.  (Sturges  v.  Pearson^  4  Mad.  Rep 
411.  Benyon  v.  Maddisan^  2  Bro.  C.  C.  75.  Preston  oi 
Leg.  70.  1  Roper  on  Leg.  376.  2  Dessaus.  Rep.  295. 
[*134]  Li  that  share  of  the  estate  John  Shuler  *and  Mrs.  Cady 
and  the  other  brothers  and  sisters  of  the  half  blood,  ii 
there  are  any,  are  equally  entitled  with  those  of  the  whole 
blood.  The  cause  must  therefore  stand  over,  with  leav< 
to  the  complainants,  or  such  of  them  as  have  not  releasee 
their  interest  to  their  mother,  to  file  a  supplemental  bil 
for  the  purpose  of  bringing  the  personal  representative  ol 
Jeremiah  Shuler  before  the  court,  or  such  other  persons 
entitled  to  a  distributive  share  of  his  estate  as  are  not  noli 
parties.  Those  who  have  conveyed  all  their  interest  in 
the  real  and  personal  estate  to  their  mother,  since  the 
de^th  of  Jeremiah,  have  no  interest  in  the  account  to  be 
taken,  and  need  not  be  parties. 


BUBRALL  V,    JeWETT. 


If  the  specification  annexed  to  a  patent  is  sufficiently  explicit  to  enable  a 

skilful  mechanist  without  any  other  aid  to  construct  the  patent  inyen- 

tion,  the  patent  will  not  be  Toid  although  some  of  the  minor  details  of 

the  machine  should  not  be  set  forth  at  large. 
But  the  patent  is  Toid  if  the  machine  will  not  answer  the  purpose  for 

which  it  was  intended  without  some  addition,  adjustment  or  alteration 

which  had  not  been  discovered  or  invented  at  the  time  the  patent  waa 

isssued. 
Where  a  patent  is  granted  for  an  improvement  in  machinery,  a  drawing 

of  the  improvement  as  well  as  a  specification  is  required. 
The  drawing  may  be  referred  to  for  the  purpose  of  aiding  a  8pecificati<H&4 

which  otherwise  would  be  imperfect 
It  may  also  be  referred  to  as  evidence  to  show  that  the  machine  claimed 

under  the  patent  is  not  the  one  for  which  the  patent  issued. 
Tlie  eireuit  court  of  the  United  States  alone  has  jurisdiction  <f  mutn  to  t% 

9oim  damagea  for  the  infringement  of  patant  rightiL 
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\^^  jttdiW  power  of  the  United  States  extends  to  all  cases  arising  under  th«         1880. 
rouUtQtion  and  uiws  of  the  general  goTemment ;  but  the  federal  courta       Bnrrall 
MD  ooly  exercise  judicial  power  in  cases  in  which  it  has  been  delegated  t. 

to  them  by  the  laws  of  congress.  Jewet  * 

Thsietofthe  16th  of  February,  1819,  extended  the  jurisdiction  of  the  cir- 
enit  courts  of  the  United  States  to  suita  both  at  law  and  in  equity  aria- 
iog  under  the  patent  laws ;  but  it  does  not  render  the  jurisdiction  of 
tluM  eoDits  exclusire  in  such  eases. 

Vkcre  in  sssignee  of  a  patent  right  sold  the  same,  and  at  the  time  of  the 
ail«  tthibikd  a  machine  as  the  one  which  he  then  supposed  to  have 
been  pstented,  but  which  afterwards  was  discovered  to  be  different  from 
the  oDe  actually  patented,  as  described  in  the  specification,  the  deed  of 
HngDment  and  a  note  g^ven  for  the  purchase  money,  and  an  aecompa- 
Bjiog  agreement  in  relation  to  the  sale  of  the  patent  right,  were  or- 
dered to  be  delivered  up  *and  cancelled ;  the  whole  transaction  having  [''^135 
been  £Muided  upon  a  mistake  as  to  a  matter  of  fact  It  was  also  held 
tbat  the  vendee  was  not  entitled  to  the  damages  which  he  had  sustained 
•n  eooaeqnenoe  of  such  purchase ;  but  that  if  any  part  of  the  purchase 
noMy  had  been  paid,  he  would  have  been  entitled  to  have  the  same 
Nfiudad. 

Thx  bill  in  this  cause  was  filed  in  1826.    It  stated,  April  61^. 
among  other  things,  that  in  March,  1823,  the  defendant, 
for  the  consideration  of  $500,  sold  to  the  complainant  the 
exclusive  right  and  liberty  of  making,  nsing  and  vending 
"Ballou's  patent  improved  threshing  and  winnowing  msL- 
cUne,''  for  the  counties  of  Ontario  and  Yates ;  and  that 
the  defendant  in  the  assignment  covenanted  that  he  had 
Buthority  to  convey  such  exclusive  right ;  and  warranted 
the  same  right  to  the  complainant,  his  heirs  and  assigns, 
for  the  term  of  14  years  from  the  date  of  the  patent,  which 
▼as  granted  to  Seth  Ballon  in  December,  1821.    The  bill 
further  stated  that  by  a  further  agreement  made  at  the 
time  of  the  sale,  the  complainant  was  to  hold  one  half  of 
the  right  for  his  own  use  and  profit,  and  one  half  for  the 
Dse  and  profit  of  the  defendant ;  for  which  ^the  complain- 
ant was  to  account  to  him,  reserving  25  per  cent,  of  the 
profits  for  his  services ;  that  at  the  time  of  the  sale  and 
agreement  the  defendant  had  in  his  possession  and  exhib- 
ited a  machine,  which  he  alleged  was  constructed  accord- 
ing to  the  specification  in  Seth  Ballou's  patent,  and  was  a 
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^^^'  model  by  which  the  machine  sold  conld  be  made  ;  that 
Borrall  relying  upon  the  trnth  of  the  defendant's  representation, 
J^wftt  ^®  (^^^®  complainant)  was  induced  to  make  the  purchase 
and  agreement ;  and  he  thereupon  gave  his  note  to  the 
defendant  for  the  consideration  money,  payable  in  five 
years  with  interest  annually  from  the  1st  of  August,  1823. 
The  bill  further  stated  that  the  complainant,  after  such 
purchase,  discovered  that  the  representations  made  by  the 
defendant  in  relation  to  tlie  machine  were  false  and  de- 
ceptive ;  and  the  complainant  charged  in  his  said  bill 
that  the  same  were  made  with  the  intention  of  deceiving 
and  defrauding  him ;  that  he  procured  from  the  city  of 
Washington  an  exemplification  of  the  specification  an- 
nexed to  Setli  Ballou's  patent,  and  ascertained  that  the 
machine  exhibited  and  sold  to  him  by  the  defendant  as 
[*136j  Bailouts  patented  machine,  was  'entirely  different  in  con- 
struction and  operation  from  the  one  which  was  patented 
to  Ballon,  as  described  in  the  said  specification ;  that  he 
(the  complainant)  purchased  the  right  and  made  the  agree- 
ment under  the  full  belief  that  he  was  acquiring  the  ex- 
clusive right  to  make,  use  and  vend  a  valuable  and  pa- 
tented improvement  in  the  machine  for  threshing,  &c., 
and  with  the  expectation  of  profits  which  would  arise 
from  the  re-sale  of  the  right  to  make  and  use  the  same/ 
The  complainant  also  charged  in  his  bill  that  the  defend- 
ant at  the  time  of  the  sale  had  in  his  possession  a  copy  of 
ibe  specification  of  Ballou's  patent,  and  knew  that  it 
did  not  describe  a  valuable  improvement,  and  knew  that 
the  machine  exhibited  to  the  complainant  was  not  con- 
structed according  to,  nor  protected  by  the  said  specifica- 
tion and  patent ;  that  the  complainant,  before  he  ascer- 
tained the  machine  was  not  covered  by  the  patent  and 
specification,  had  expended  money,  time  and  labor  in 
preparing  materials  and  making  machines  whicli  he  waf 
obliged  afterwards  to  sell  at  cost,  without  receiving  any 
compensation  for  his  labor  and  services.  The  bill  furtliei 
Btated  that  the  defendant  had  been  requested  to  duUvei 
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up  the  note  md  agreement  to  bo  cancelled,  and  to  account  ma 
'Mrith  the  complainant  for  liia  damages ;  which  was  the  Burran 
particular  prayer  of  the  bilL  The  bill  also  contained  a  j^w)^ 
prayer  for  general  relief. 

The  defendant  in  his  answer  admitted  the  sale  and 
agreement  as  mentioned  in  the  bill.    He  also  stated  that 
in  October,  1823,  P.  Garcelon,  the  assignee  of  Balloa'9 
patent,  came  to  his  residence  in  Saratoga  county  and'  ex- 
hibited a  model  of  the  machine,  and  offered  the  same  for 
sale;  and  that  he  constructed  a  machine  after  such 
model,  which  the  defendant  considered  a  valuable  im- 
proTement ;  that  he,  tlie  defendant,  thereupon  purchased 
of  Garcelon  tlie  right  for  tlie  counties  in  the  eastern  and 
western  senatorial  districts,  excepting  tliree  or  four  coun*- 
ties  in  the  then  eastern  district;  that  he,  the  defendant, 
tftersucb  purchase,  constructed  two  machines  similar  to 
the  one  made  by  Qarcelon,  and  agreeably  to  the  direc- 
tions given  by  him ;  one  of  which  was  tlie  machine  shown 
to  the  complainant,  and  which  the  complainant  saw  sot- 
end  timei  in  operation.    But  the  defendant  ^denied  that        [137*] 
he  leprefiented  to  the  complainant  that  the  machine  was 
constraeted  according  to  the  specification  and  description 
of  BsUou's  patent  improved  threshing  and  winnowing 
machine;  that  be  had  with  him  Garcelon's  printed  direc- 
tions for  construeting  the  machines,  by  which  he  told  the 
eomplaiiiant  the  machine  there  exhibited  had  been  con- 
*^ted;  which  printed  directions  he,  the  defendant,  lefl 
vith  the  complainant.    The  defendant  further  stated  in 
lui  answer,  that  he  had  not  at  that  time  seen  the  specifi- 
cation npon  which  the  patent  issued,  nor  did  he  then  in- 
form the  complainant  that  he  had  such  specification ; 
that  Qarcelon  did  not  exhibit  the  specification  at  the  time 
the  defendant  purchased  from  liim,  but  he  promised  to 
send  to  the  defwdant  a  copy  of  the  same,  which  he  had  . 
sever  done.    The  defendant  denied  that  he  represented  to 
Ihe  complainant  that  the  machine  was  an  original  inven- 
Ucti,  tithongh  he  at  the  time  thought  and  still  belieyed  it 
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^B80.  was  so,  and.  he  also  believed  that  the  patent  was  good  and 
Burrall  valid.  Tliat  he,  the  defendant,  exhibited  tc  and  left  with 
J«wett  ^®  complainant  a  printed  copy  of  the  patent  without  the 
specification,  and  gave  to  him  all  the  information  he  pos- 
sessed in  relation  to  the  machine  and  the  right  to  the 
same ;  but  the  defendant  denied  that  he  made  any  mis- 
representation to  the  complainant,  or  that  he  intentionally 
concealed  any  thing  from  him  in  relation  thereto.  And 
the  defendant  in  his  answer  insisted  that  the  machine  ex- 
hibited to  the  complainant  was  covered  and  protected  by 
the  patent ;  and  that  the  complainant  by  his  purchase  ac- 
quired the  exclusive  right  to  make,  vend  and  use  the  same 
for  the  counties  of  Ontario  and  Yates.  The  defendant 
also  stated  in  his  answer  that  he  had  understood  and  be- 
lieved that  the  complainant  had,  from  the  machine  sold 
to  him  by  the  defendant,  constructed  a  machine  for 
threshing  and  cleaning  clover  seed,  which  was  an  in- 
fringement of  Ballou's  patent ;  that  the  complainant  had 
obtained  a  patent  for  such  clover  machine,  and  had  made 
considerable  profit  by  the  sale  of  the  right  to  the  same ; 
and  that  the  complainant  was  attempting  to  invalidate 
the  patent  for  the  threshing  machine,  to  prevent  its  being 
brought  in  collision  with  his  clover  machine.  The  de- 
fendant also  insisted  that  the  matters  of  the  complainant's 
[•188]  *bill  were  not  such  as  entitled  him  to  any  relief  in  this 
court ;  and  he  prayed  for  the  benefit  of  the  objection  in 
like  manner  as  if  he  had  demurred  to  the  bill  or  pleaded 
the  said  matter  in  bar  of  the  suit.  A  general  replication 
was  filed  to  the  answer  of  the  defendant,  and  several  wit- 
nesses were  examined  on  both  sides.  The  cause  was 
heard  upon  pleadings  and  proofs. 

B.  F.  Butler  and  (7.  BuUer^  for  the  complainant.     Tlie 
.    complainant  was  fraudulently  drawn  into  the   contract 
which  he  now  seeks  to  avoid.    The  defendant  soon  after 
the  sale,  if  not  before,  knew  that  the  patent  and  specifica- 
tion did  not  cover  the  machine  exhibited.    If  there  w&i 
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DO  iotentioDal  deception  on  the  part  of  the  defendant,  jot  I68O. 
the  sale  is  void  because  the  machine  sold  was  not  patented.  Bari*all 
Although  the  complainant  might  have  sued  at  law  for  the  je^^tt 
breach  of  the  contract,  yet  he  is  liable  to  a  suit  on  tlie 
note;  and  there  being  either  fraud  or  mistake  in  this 
case,  he  may  apply  in  the  first  instance  in  equity  to  have 
the  contract,  note,  and  agreement  .set  aside.  Notwith- 
standing the  validity  of  patents  is  only  tinable  in  the 
federal  courts,  yet  this  court  has  jurisdiction  in  cases  of 
fraud  for  selling,  for  any  particular  district,  a  machine  as 
patented  which  is  not  so.  Tlie  complainant  is  entitled  to 
the  relief  specifically  prayed  for  in  his  bill,  and  which  can 
only  be  granted  by  a  court  of  equity ;  that  is,  to  have  the 
whole  transaction  set  aside,  and  to  recover  all  the  damages 
sustained  by  him  in  consequence  thereof.  The  counsel 
cited  1  Mad.  Ch.  Eep.  262 ;  liosevelt  v.  Fulton,  (2  Cow- 
eu's  R.  132 ;)  Bacon  v.  Bronaon,  (7  John.  Ch.  R.  200 ;) 
Mhbone  V.  Warren,  (10  John.  E.  687 ;)  King  v.  BaMvnn, 
(17  id.  384 ;)  Langdon  v.  Degroot,  (1  Paine's  R.  203  ;) 
LmllY.  LeyyU,  (1  Mason's  Eep.  182 ;)  Barrett  v.  Steams, 
(1  id.  447 ;)  Woodcock  v.  Parker,  (1  Gallison's  Eep.  439 ;) 
Vhittmore  v.  Gutter,  (1  id.  478  ;)  Ordion  v.  WinUey,  (2 
ii  51;)  Evans  v.  Evans,  (1  Peter's  C.  C.  E.  323;  3 
Beaton's  E.  354,  S.  C. ;)  SuUivan  v.  Redfield,  (1  Paine's 
Bep.  451 ;)  Fessenden  on  Patents,  130,  178 ;  Gray  v. 
hm%,  (1  Peter's  C.  C.  Eep.  394  ;)  Hayne  v.  Maltky,  (3 
T.  R  438 ;)  Bellas  v.  Hays,  (5  Serg.  and  Eawle,  427  ;) 
^yfcrv.  Tud,  (6  ♦Cranch's  Eep.  324 ;)  Fessenden  on  Pa-  [*180] 
tents,  233 ;  Whittemore  v.  GutUr,  (1  Gallison's  Eep.  429 ;) 
P^rmi  V.  Barnard,  (7  John.  E.  144.) 

-ff  Bleecker  and  J.  Thompson,  for  the  defendant.  Tlie 
^P^ification  upon  which  the  patent  was  issued  is  sufli- 
cJ«nt  If  not  sufficient,  it  is  manifest  that  the  deficit  did 
not  proceed  from  any  intention  to  deceive  the  public,  and 
therefore  does  not  avoid  the  patent.  Tlie  defendant  is  en- 
tirely innocent  of  the  charge  of  fraud.    He  communicated 
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t8<a  to  the  complainant  every  thing  he  knew  about  the  patent 
Bi«mU  The  purchase  of  the  patent  right  by  the  complainant 
has  been  or  might  have  been  valuable  to  him ;  and  lui 
remedy,  if  any,  is  at  law.  This  court  cannot  interfere. 
The  patent  has  not  been  avoided  according  to  the  laws  of 
the  United  States*  Until  this  is  done,  a  want  of  consider- 
ation cannot  be  shown  by  the  complainant.  Tliis  court 
cannot  try  the  validity  of  a  patent  The  counsel  cited 
Fessendeu's  Law  of  Patents,  174 ;  306, 317, 346, 370, 386 ; 
388,  2d  ed. ;  SuUivan  v,  liedfidd,  (1  Paine's  B.  450 ;) 
Whittemore  v.  CuUer^  (1  Gallisou's  R.  429 ;)  Lowell  v. 
ZewU^  (1  Mason's  R.  189 ;)  Collection  of  Patent  Cases, 
307 ;  Chesterman  v.  Gard^ier^  (5  John.  Ch.  R.  32 ;)  Kemp- 
%haU  V.  SUm^,  (5  id.  193 ;)  Alhot  v.  AUm,  (2  id,  519 ;) 
JIaich  V.  CdLeh^  (4  id.  559 ;)  Parsons  v.  Barnard^  (7  John. 
R.  144.) 

The  CnANCEUiOB,  This  suit  cannot  be  sustained  on  the 
ground  assumed  in  the  first  point  of  the  complainant 
The  charge  of  fraudulent  misrepresentation  and  conceal- 
ment is  fully  denied  in  the  answer ;  and  there  is  nothing 
in  the  proofs  in  the  case  to  induce  the  court  to  believe  the 
answer  in  this  respect  is  not  strictly  true.  The  testimony 
of  Jones  is  calculated  to  support  this  part  of  the  answer 
rather  than  to  impeach  it  The  rights  were  sold  early  in 
the  spring,  and  some  time  in  the  summer  thereafter  the 
defendant  showed  the  specification  he  had  subsequently 
obtained  from  Washington  to  Jones,  who  then  explained 
to  him  the  defects  therein.  This  appears  to  have  been  the 
first  intimation  or  suspicion  Jewett  had  that  the  machines 
made  and  exhibited  by  him  did  not  agree  therewith. 
£•140]  Jones  says  the  defendant  finally  assented  *to  the  correct- 
ness of  his  assertions,  that  the  machine  was  not  constructed 
according  to  that  specification ;  but  requested  him  not  to 
mention  it  to  the  complainant  This  concealment  of  i( 
fact  discovered  long  after  the  agreement  and  sale,  could 
not  make  the  original  transaction  fraudulent    If  the 


OAfiES  IN  OHANCEBT.  IM 

patent  is  invalid  for  want  of  a  proper  specification,  I  am      l—» 
latisfied  the  defendant  did  not  sospoct  it  at  the  time  of  the  "^  BwraH 
laid.   I  shall  tiierefore  proceed  to  examine  whether  the        ^' 
jnadiine  which  both  partiea  supposed  was  patented  to 
BalloD,  waa  in  fact  covered  and  protected  from  infringe- 
meot  under  the  patent  of  December,  1821 ;  and  if  it  is 
Bot  thus  covered  and  protected,  whether  the  complainant 
is  eatitlcd  to  the  specific  relief  prayed  for  in  his  bill,  or  to 
anj  odier  relief  in  this  court  against  the  defendant 

On  looking  into  this  case,  soon  after  the  argument,  I 
became  satisfied  it  was  important  to  a  correct  understand- 
iogof  the  subject  that  the  court  should  be  furnished  with 
copies  of  the  patent,  and  of  the  petition,  specification  and 
dnwiflgs  upon  which  the  same  was  granted.  I  therefore 
snspended  the  decision  of  the  cause  for  thirty  days,  to 
give  either  party  that  might  think  proper  to  do  so,  an  op- 
portnnity  to  procure  the  exemplifications  from  the  patent 
office,  and  to  file  them  with  the  register.  And  I  also 
gave  permission  to  either  party,  after  those  exemplifica- 
tions were  produced,  to  apply  for  tlie  further  examination 
of  witnesses,  in  connection  with  the  exemplifications,  if 
thej  ghoold  think  it  necessary.  The  exemplifications  were 
accordingly  produced  by  the  defendant,  and  neither  party 
has  asked  for  leave  to  take  any  further  testimony.  And 
i^  is  probable  no  testijnony  could  have  been  produced 
vliich  would  have  altered  the  result.  The  whole  of  the 
petition  is  recited  in  the  patent ;  and  the  drawing  corre- 
sponds with  tlie  specification  which  was  exhibited  to  the 
^tnesses  on  their  examination, 

The  petition  stated  that  Seth  Ballou  of  Livermore,  in 
4e  county  of  Oxford  and  state  of  Maine,  the  petitioner, 
had  invented,  constructed  and  applied  to  use  a  new  and 
^^nl  improvement  in  threshing,  sifting  and  winnowing 
'^heat,  rje,  oats,  and  all  kinds  of  small  grain ;  also  grass, 
^x,  and  all  other  articles  from  which  the  seed  might  be 
•hteined  by  thrediing  *by  machinery,  at  one  operation ;  [♦141 
the  machine  being  called  Ballou's  threshing  machine^  con* 
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Btructed  agreeably  to  the  accompanying  specification.  In 
Bumll  ^Q  specification,  that  part  of  the  machine  which  is  the 
Jewett  subject  of  controversy  is  thus  described  :  "  Upon  a  frame 
fitted  for  supporting  the  machine,  there  is  a  large  wheel, 
of  any  convenient  dimensions,  say  4^  feet  in  diameter,  to 
the  centre  of  which  a  crank  is  affixed  for  the  purpose  of 
turning  it  by  hand.  A  band  passes  around  this  wheel, 
and  also  around  a  whurr  or  small  wheel,  say  8  indies  in 
diameter,  which  is  affixed  to  a  large  cylinder,  say  2  feet 
in  diameter  and  2  feet  8  inches  in  length,  or  it  may  be 
larger  or  smaller  according  to  the  dimensions  of  the  whole 
machine.  Tliis  band  is  to  give  motion  to  the  cylinder. 
In  this  cylinder  are  put  four  or  any  convenient  number  of 
rows  of  cogs,  equally  distant  from  each  other.  Tlie  cogs 
in  each  row  occupy  one  half  the  space  in  the  length  of  the 
cylinder ;  that  is,  a  space  is  left  between  each,  equal  to 
that  occupied  by  a  cog.  Tliese  cogs  are  an  inch  and  an 
half  in  diameter  and  two  inches  in  length,  or  they  may  be 
larger  or  smaller  with  equal  eflTect.  Care  however  must 
be  taken  to  place  those  of  the  second  row  so  as  to  follow 
the  spaces  in  the  fii*st  row ;  and  in  the  same  manner  all 
the  other  rows,  be  they  more  or  less.  The  office  of  these 
cogs  is  to  beat  the  grain  from  the  straw.  Directly  over 
this  cylinder,  or,  which  is  preferred,  about  eight  inches 
upon  the  surface  from  the  top,  down  the  side  of  tlie  cylin- 
der, a  hopper  or  feeder  is  placed  within  a  short  distance, 
say  half  an  inch,  of  the  cogs,  with  a  narrow  opening  at  the 
bottom  sufficient  for  the  admission  to  the  cylinder  of  the 
article  to  be  threshed ;  which  opening  may  be  gauged  to 
any  convenient  space.  Around  the  under  half  and  fore 
part  of  the  cylinder  there  is  a  casting  which  is  called  the 
barrel,  placed  within  half  an  inch  of  the  cogs.  Imme> 
diately  in  rear  of  the  cylinder  are  flyers,  constructed  as 
follows,"  &c.  Tlie  manner  in  which  the  operation  is 
performed  is  thus  described  in  the  specification  :  '^  The 
machine  being  put  in  motion,  the  grain  or  substance  to  be 
threshed  is  to  be  put  into  the  hopper  cr  feeder,  and  im 
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mediately  comes  in  contact  with  the  cogged  cylinder,  and       >8<>0- 
is  thus  thoroughly  and  completely  beaten  from  the  straw.      BomOl 
The  *whole  passes  under  the  cylinder,  is  tlien  taken  by  the      JeJitt 
flyers  and  thrown  back  upon  the  sieve,  through  which  the 
grain  passes,"  &c. 

At  the  time  of  the  sale  to  the  defendant,  by  Garcelon, 
and  of  the  sale  by  the  former  to  the  complainant,  printed 
copies  of  the  original  patent,  without  the  specification, 
'were  exhibited ;  at  the  bottom  of  which  was  also  printed, 
"For  the  schedule  and  improvement,  see  machine  and 
directions."  The  printed  directions,  which  were  also 
produced  and  shown  at  the  same  time,  corresponded  with 
the  machines  then  exhibited.  The  cylinder  and  apron  or 
barrel  were  constructed  thus :  In  the  cylinder  there  were 
ax  rows  of  teeth  projecting  nearly  two  inches  tlierefrom, 
and  80  set  that  the  teeth  in  every  row  would,  in  the  revo- 
lutions of  the  cylinder,  follow  some  of  those  in  the  first 
row  and  pass  between  corresponding  teeth  placed  in  the 
apron  or  barrel ;  so  that  in  passing  between  each  other, 
the  teeth  in  the  revolving  cylinder  and  those  in  the  apron 
or  barrel  were  three  sixteenths  of  an  inch  apart.  On  the 
part  of  the  defendant,  it  is  insisted  that  tliis  is  the  manner 
in  which  the  machine  is  to  be  constructed  by  the  speci- 
fication, and  that  every  alternate  row  of  cogs  should  be 
Inserted  in  the  apron  or  barrel ;  and  some  witnesses  have 
been  made  to  say  this  is  the  way  a  skilful  mechanic 
would  make  the  machine  from  the  specification.  It  is 
undoubtedly  a  correct  rule  in  relation  to  patents  that  if 
^6  specification  is  sufficiently  explicit  in  its  details  to 
citable  a  skilful  mechanist  to  construct  the  patented  im- 
provement or  invention,  without  any  other  aid,  it  is  not 
to  be  considered  void  because  some  of  the  minor  details 
of  the  machine  are  not  set  forth  at  large.  As  in  the  case, 
the  revolving  cylinder  is  to  be  put  in  motion  by  means 
of  a  whurr  on  one  end  of  the  gudgeon,  and  by  a  large 
wheel  turned  with  a  crank.  If  the  patentee,  through 
UAdvortence,  and  without  any  intention  to  deceive  the 
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MX^,      pnUic,  had  neglected  to  mention  that  a  band  waa  to  pasi 

*  BoRiOl     aronnd  the  whnrr  and  the  large  wheel,  the  specification 

Jewett     "^o^l^i  hsLve  been  snflBcient ;  that  being  the  the  common 

and  well  known  mode  of  performing  the  operation,  which 

any  person  acquainted  with  machinery  wonld  at  onc« 

snpply.    {Cfray  v.  James^  1  Peters*  C.  C.  R.  8W.     Gma- 

[»1 43]        ley  v.  Beverly,  3  Car.  &  Payne,  513.)    Bat  the  ♦j>atent  h 

void  if  the  machine  will  not  answer  the  purpose  for  which 

it  was  intended,  without  some  addition,  adjustment,  or 

alteration,  which  the  mechanic  who  is  to  constnict  it 

must  introduce  of  his  own  invention ;  and  which  had  not 

been  discovered  or  invented  by  the  patentee  at  the  timis 

his  patent  was  issued. 

In  tliis  case,  there  is  sufficient  evidence  that  the  placiujr^ 
c>f  cogs  or  teeth  in  the  apron  or  barrel,  in  addition  to 
those  in  the  revolving  cylinder,  was  in  use  at  the  time 
the  defendant  purchased  of  Gracelon,  and  previous  ther^ 
to.  But  tliere  is  no  evidence  that  the  patentee  had  made 
that  improvement  or  discovery  at  the  time  his  patent 
issued. 

The  patent  law  of  the  United  States  requires  a  drawing 
as  well  as  a  specification  in  cases  of  machinery ;  and  the 
drawing  may  be  referred  to  for  the  purpose  of  aiding  a 
specification  which  would  otherwise  be  imperfect.  {Blos^ 
am  V.  £lseej  1  Car.  &  Payne's  Rep.  558.  JEdrle  v.  Sato* 
yer,  i  Mason's  R.  1.)  As  the  drawings  may  be  referred  to 
for  the  purpose  of  aiding  the  written  specification,  to  sup- 
port tlie  patent,  it  seems  to  follow  that  it  may  be  resorted 
to  by  the  adverse  party  to  explain  any  thing  which  is 
doubtful  or  ambiguous  in  the  written  description ;  or  for 
the  purpose  of  showing  that  the  machine  in  question  Is 
not  the  same  as  that  for  which  the  patent  was  obtained/ 
The  written  description  says  that,  in  the  cylinder,  them 
are  to  bo  put  four  or  any  convenient  number  of  cogs, 
equally  distant  from  each  other,  and  in  size  equal  to  the 
distance  between  them.  Npthing  is  said  of  any  cogs  Of 
teeth  in  the  barrel  or  apron.    But  it  is  contended  on  tho 
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pixt  of  the  defendant  that  each  alternate  row  of  cog«  ia  twft> 
to  be  inserted  thei'e,  as  the  machine  wotild  be  nseleM  Btrmll 
without  tliem.  On  examination  of  tlie  drawing,  there  j«^^ 
are  two  rows  of  cogs  exhibited  on  the  cylinder,  so  placed 
i8  to  teqnird  two  more  rows  thereon  to  make  them  eqn^ 
distant,  as  stated  in  the  speciiication ;  and  there  is  nothing 
in  the  drawing  to  show  that  any  corresponding  cogs  or 
teeth  are  to  be  inserted  in  the  barreL  Indeed,  if  the  * 
eogs  in  the  cylinder  are  inserted  as  directed  in  the  sped' 
fication,  it  Woitld  be  impossible  for  it  to  revolve  on  its 
axis  if  similar  oog^  were  also  inserted  in  the  barrel.  The 
spaces  between  the  cogs  being  equal  to  the  size  of  *a  [♦lil] 
cog,  and  those  of  the  second  row  being  placed  so  as  to 
fill  the  spaces  between  those  in  the  first,  would  occupy 
the  whole  length  of  the  cylinder,  and  would  necessarily 
ttrike  against  and  be  stopped  by  the  cogs  inserted  in  the 
barrel.  If  the  witnesses  could  make  a  valuable  threshing 
machine  from  this  specification,  similar  to  the  one  actually 
sold,  it  must  be  by  their  own  ingenuity  and  invention, 
tod  by  going  directly  contrary  to  the  directions  therein 
tontained.  The  court  cannot  be  governed  by  the  opinions 
ef  witnesses,  however  intelligent  and  respectable  they 
tnsy  be,  when  those  opinions  are  contradicted  by  the 
facts  which  are  indisputable.  1  am  therefore  compelled 
to  decide  that  the  machine  sold  by  Gi-acelon  to  the  de- 
fendant, and  by  the  latter  to  Burrall,  is  not  the  same 
fl^aclrine  described  in  the  petition  and  othei*  papers  on 
vhich  the  patent  to  Ballon  was  granted.  It  is  satisfactory 
«il9o  for  me  to  know  that  the  conclusion  at  which  I  have 
•^^▼ed  corresponds  with  the  decision  which  my  learned 
P^^deeessor  was  prepared  to  makcj  if  the  parties  had 
consented  to  have  tliat  decision  entered  nunc  pro  tunc 
•ft^he  had  resigned  the  office  of  chancellor.  Tliere  is 
*o  evidence  from  which  I  have  been  able  to  form  a  satis- 
factory opinion  whether  the  machine,  in  its  present  per* 
^t  and  useful  form,  was  the  one  for  which  tlie  patent 
^tt  intended  to  be  taken  out    £nt  as  it  difiere  so  mate- 
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IMO"  rially  from  the  epecification  and  drawings,  which  hardly 
Bumll  could  have  been  the  effect  of  accident,  and  from  the  ex- 
Jewett  pression  at  the  foot  of  the  printed  copy  of  the  patent, 
"  For  the  schedule  and  improvement,  see  machine,"  I  am 
inclined  to  the  opinion  that  the  insertion  of  teeth  in  both 
the  barrel  and  cylinder,  instead  of  cogs  in  the  latter  only, 
was  an  improvement  upon  the  original  machine,  made 
•  after  the  papers  were  prepared,  in  September,  1821.  If 
such  was  the  case,  this  important  and  valuable  improve- 
ment of  the  original  machine  sliould  have  been  secured 
by  a  new  patent  for  the  same.  In  the  absence  of  that, 
there  is  no  evidence  that  the  patentee  was  the  original 
inventor  of  that  improvement.  His  oath  only  extends  to 
the  machine  described  in  his  specification  and  drawings. 
Much  was  said  on  the  argument  to  show  that  BurralPs 
clover  machine  did  not  vary  in  principle  from  tlie  machine 
r*146]  *purcha8ed  of  Jewett,  which  was  also  intended  to  be  used 
for  the  8an\e  purpose.  But  it  is  not  necessary  for  the  de- 
cision of  tliis  cause  to  inquire  as  to  the  validity  of  Bur- 
rail's  patent  K  his  machine  does  not  differ  in  principle 
from  the  other,  but  merely  in  its  proportions,  the  patent 
is  void.  If  he  has  made  a  material  and  useful  improve* 
ment  on  the  original  machine,  he  is  entitled  to  a  patent 
for  that  improvement  only.  He  has  no  right  to  use  an 
original  patented  machine  in  connection  with  such  im- 
provements, witliout  the  consent  of  the  ownen 

An  objection  has  been  made  to  the  jurisdiction  of  this 
court  on  the  ground  that  the  federal  courts  alone  have  the 
power  to  pronounce  upon  the  validity  of  a  patent  Where 
a  suit  is  brought  to  recover  damages  for  the  infringement 
of  a  patent  right,  tlie  defendant  is  entitled  to  set  up  the 
invalidity  of  the  patent  as  a  defence  to  the  action  ;  and 
if  he  succeeds  in  establishing  such  defence,  the  court  is  to 
give  judgment  for  the  defendant,  and  to  declare  the  patent 
void.  An  action  of  this  description  must  therefore  be 
brought  in  the  circuit  court  of  the  United  States,  which 
alone  has  jurisdiction  to  give  the  proper  remedy  to  either 
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party.    (7  John.  E.  144.)    Tlie  fifth  section  of  the  patent       isso. 
law  of  1793  authorized  the  action  for  damages  for  the  in-     Bumdl 
fnngement  of  a  patent  to  be  brought  in  the  circuit  courts      jew«tt 
of  the  United  States,  or  in  any  other  court  having  com- 
petent jurisdiction.    Tins,  however,  was  found  to  bo  in- 
consistent with  the  power  to  declare  the  patent  void  con- 
ferred by  the  sixth  section  ;  and  in  the  act  of  April,  1800,     . 
the  fifth  section  of  the  former  law  was  repealed  and  an- 
other one  substituted,  giving  jurisdiction  in  such  a  case 
to  the  circuit  court  only.    (Laws  of  United  States,  vol.  6, 
p.  88,  §3.)  ^ 

The  judicial  power  of  the  United  States  extends  to  all 
cases  arising  under  the  constitution  and  laws  of  the  union ; 
bnt  the  federal  courts  cannot  exercise  that  judicial  power 
except  in  those  cases  where  it  has  been  delegated  to  them 
by  congress.  (1  Paine,  45.)  The  act  of  the  15th  Feb- 
mary,  1819,  extended  the  jurisdiction  of  the  circuit  courts 
of  the  United  States  to  suits  both  at  law  and  in  equity 
arising  under  the  patent  laws ;  but  there  is  nothing  in  that 
act  vhich,  either  in  terms  or  by  necessary  implication, 
renders  that  jurisdiction  ^exclusive.  Uixder  the  judiciary  [*146] 
act  of  1789,  where  it  was  intended  to  give  exclusive  juris- 
diction to  the  federal  courts,  it  is  so  stated  in  express 
terms. 

The  remaining  question  is,  to  what  relief  is  the  com- 
plainant entitled  on  the  facts  disclosed  in  the  pleadings 
and  proofs?    No  recovery  can  be  had  upon  the  warranty 
contained  in  the  deed  of  assignment  of  the  10th  of  March, 
1823.   That  was  an  assignment  of  the  machine  patented 
to  Seth  Ballon  in  December,  1821.    The  right  to  that 
machine  actually  passed  by  the  assignment,  and  was  pro- 
tected by  the  patent     But  it  was  materially  different 
from  the  machine  exhibited,  which  both  parties  then  sup- 
posed was  patented,  which  was  the  real  object  of  sale  and 
purchase.    The  real  subject  of  sale  is  not  warranted  by 
that  deed,  and  no  recovery  can  be  had  thereon  for  the  de- 
fect of  title  to  the  patent  right  intended  to  be  sold  and 
Vol.  n.  12 
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^  18S0.  conveyed  thereby.  In  Bliss  v.  Negus^  (8  Maask  R,  4t) 
Bemll  a  promissory  note  had  been  given  upon  an  aBsignment 
Jewett.  ^'^™  *  prior  assignee  of  certain  rights  ia  a  patent  Upoo 
the  trial,  it  appeared  that  the  original^  patent  was  void; 
bnt  tliere  was  no  evidence  that  the  plaintiff  was  aeqnai&ted 
with  the  fact  at  the  time  he  sold  to  the  defendant  Aa 
the  plaintiff  lost  nothing  and  the  defendant  acquired 
nothiiig  by  the  deed  of  assignment,  the  note  in  that  ease 
was  held  to  be  without  consideration  and  void.  The  same 
principle  is  recognized  in  Hayne  v.  MaUhy^  (3  T.  R.  438,) 
and  in  Ballas  v.  Hayes^  (3  Serg.  &  Rawle,  427.)  In  this 
case,  the  other  agreement  made  at  the  time  of  the  sale 
must  be  considered  as  part  of  the  same  contract ;  and  the 
whole  being  founded  on  a  mistake  as  to  matter  of  fact,  it 
would  be  unjust  and  inequitable  to  compel  the  complain- 
ant to  carry  the  contract  into  effect  The  note,  deed  of 
assignment,  and  the  accompanying  agreement  in  relation 
to  the  sale  of  patent  rights,  must  be  delivered  up  and  can- 
celled. But  the  complainant  is  not  entitled  to  recover 
any  damage  which  he  may  have  sustained  in  making 
machines.  All  the  witnesses  agree  that  the  machine  waa 
valuable  in  itself.  Independent  of  any  exclusive  rights 
with  ordinary  care  and  diligence  it  would  sell  to  farmeie 
for  enough  to  pay  the  expenses  of  constructing  it,  to* 
gether  with  a  reasonable  profit  to  the  mechanist.    The 

[*147]  only  loss,  from  the  *mi8take  of  the  parties  as  to  the  real 
state  of  the  case,  therefore  appears  to  be  the  increased 
price  which  might  have  been  expected  as  a  compensation 
for  the  supposed  exclusive  right  Even  if  actual  damage 
has  been  sustained,  I  know  of  no  principle  of  law  which 
can  authorize  one  party  to  recover  damage  from  another 
in  such  a  case,  where  neither  was  guilty  of  any  firaud. 
If  Jewett  had  been  benefited,  or  had  received  any  thing 
under  the  agreement,  there  might  be  some  ground  foi 
calling  upon,  him  to  refVmd  what  he  had  received. 

If  the  complainant,  afler  he  had  discovered  the  differ- 
ence between  the  specification  and  the  machine  purchased 
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by  him,  bad  simplj  asked  for  a  return  of  the  note  and  1990. 
to  liavd  the  agreement  eancelled^  and  had  confined  him-  Serftmer 
lelf  to  that  in  his  bill,  I  should  have  been  disposed  to 
charge  the  defeadaat  with  costs^  Bat  he  asked  for  more 
than  he  was  entitled  to ;  and  by  his  bill  in  this  cause  has 
endeavored  to  sustain  the  whole  of  that  claim  by  charg- 
ing tbe  defendant  widi  a  fraudulent  misrepresentation  and 
comseabient  In  that  part  of  the  suit  he  has  entirely 
Med.  I  therefore  tf  ink  it  a  case  in  which,  upon  the 
prine^Ies  ef  equity,  each  party  should  bear  his  own  costs. 


ScKtBirBE  €•   CrAITB  AND  OTHERS. 

Vt  p«iM  ahoold  snbeorilM  hi§  name  as  a  witness  to  a  wiU  nntii  he  is  elearfy 
i>tiifisd  that  the  testator  is  possessed  of  a  sound  and  disposing  mind 
ttd  memory ;  and  that  in  executing  his  will  he  acts  underatandingly, 
n^  vitk  a  fall  kaowIe<^e  of  its  contents 

^  vas  an  appeal  from  the  sentence  of  the  surrogate  Apnl  stk 
rf  the  county  of  Westchester.  The  appellant  propounded 
ft  teiUotentary  paper  as  the  last  will  and  testament  of 
Aartha  Williams  deceased,  in  which  he  was  named  as 
^Motor.  The  whole  case  turned  upon  the  question  of 
^  whether  the  decedent  executed  the  will  understand- 
^Ji  and  at  a  time  when  she  was  possessed  of  a  sound 
flod  disposing  mind  and  memory.  Many  witnesses  were 
examined,  and  the  surrogate  pronounced  against  the  va- 
lidity of  the  will*  From  that  decision  the  executor  ap- 
pealed to  the  chancellor.    (See  1  Paige's  Rep.  550,  S.  0.) 

*A.  Ward^  for  the  appellant,  cited  1  Swinburne,  127,        r*i48] 
(Mie;)  Clark  v.  Fisherj  (1  Paige's  R.  171;)  Starkie  on 
Ev.  1707,  note  1 ;  Swinburne,  pt  2,  sec.  5  ;   VandUt  v. 
Sunter,  (5  John.  Ch.  R.  168 ;)  5  id.  161 ;  1  Swinb.  122^ 

128, 127,  note^  133^  187^  8  \  5  John.  Ch.  R.  15^ ;  Stai^kie 

OA£y.l70& 
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isso.  «/;  Smithy  for  respondents,  cited  VanaUt  V.  Hu 

S<»ibner     John.  Cli.  E.  158 ;)  C7torA  v.  Fuher^  (1  Paige's  I 
QjJ^      CoUinson  on  Lunacy,  68,  611,  note,  616,  618; 
889  ;  1  id.  118,  notes ;  Swinb.  26,  note ;  Pothier  o 
gations,  125  and  220. 

Ths  Chancellos.  I  think  the  weight  of  eTid< 
this  case  is  decidedly  against  the  capacity  of  the  t 
to  make  a  will  at  the  time  her  mark  was  made  to 
strument  propounded  by  the  appellant.  Indepen 
that  testimony  there  is  no  sufficient  evidence  of  t 
execution  of  the  instrument.  The  paper  propound 
pears  to  have  been  drawn  by  the  executor,  who 
tending  physician  of  the  decedent,  and  at  the  hous< 
principal  legatee  named  in  the  will.  The  appellan 
of  the  subscribing  witnesses,  and  Haff  and  Losee 
others.  The  two  latter  alone  were  examined.  A 
knew  in  respect  to  it  is  that  they  were  called  in 
appellant,  and  found  the  old  lady,  then  nearly  9 
of  age,  lying  on  the  bed  helpless.  A  paper  w 
duced,  said  to  be  hec  will.  Scribner  put  a  pen  i 
hand  and  guided  the  hand  to  make  her  mark  to  the 
and  then  subscribed  his  own  name  as  a  witness 
which  Haff  and  Losee  subscribed  theirs.  One  of  i 
nesses  says  that  the  decedent  acknowledged  the  w 
other  says  she  merely  nodded  assent  as  she  lay  in  b 
The  will  was  not  read  to  her  in  the  presence  of  ei 
these  witnesses,  and  nothing  was  said  as  to  the  c 
thereof.  One  witness  says  no  conversation  was  hi 
her  to  ascertain  the  state  of  her  mind ;  that  she 
the  lowest  state  of  life  and  human  existence,  and  t 
did  not  articulate  any  expression  which  he  distinc 
derstood.  The  other  witness  says  he  has  no  doubt 
soundness  of  her  mind,  because  he  asked  her  how  e 
and  she  said  she  was  very  weak  and  distressed. 
'■*149]  *It  is  pretty  evident  that  neither  of  these  two  wi 

had  sufficient  evidence  of  the  mental  capacity  of 
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cedent,  or  that  she  knew  what  she  was  doing,  to  justify  issa 
them  in  putting  their  names  to  this  paper  as  witnesses.  Decker 
They  both  swear  they  relied  partially,  if  not  entirely,  on  j|jj[^ 
the  dedarations  of  Scribner  as  to  her  capacity.  They 
probablj  had  no  intention  of  doing  any  thing  wrong,  but 
it  was  in  fact  a  fraud  upon  those  whose  rights  are  affected 
thereby  to  place  their  names  to  a  testamentary  paper  un- 
der sQch  circumstances.  No  person  is  justified  in  putting 
his  name  as  a  subscribing  witness  to  a  will  unless  he  knows 
from  the  testator  himself  that  he  understands  what  he  is 
doing.  The  witness  should  also  be  satisfied,  from  his  own 
knowledge  of  the  state  of  the  testator's  mental  capacity, 
that  he  is  of  sound  and  disposing  mind  and  memory.  By 
placing  his  name  to  the  instrument,  the  witness,  in  effect, 
certifies  to  his  knowledge  of  the  mental  capacity  of  the 
testator;  and  that  the  will  was  executed  by  him  freely 
andnnderstandingly,  with  a  full  knowledge  of  its  contents. 
Sachia  the  legal  effect  of  the  signature  of  tlie  witness  when 
he  is  dead,  or  is  out  of  the  jurisdiction  of  the  court.  Nei- 
ther of  these  witnesses  had  sufficient  knowledge  on  the 
robject  to  give  legal  evidence  of  the  due  execution  of  the 
will  The  surrogate  was  therefore  perfectly  right  in  pro- 
nonncing  for  an  intestacy  ;  and  his  sentence  and  decree 
mnstbe  aflirmed  with  costs. 

The  respondents  may  have  execution  for  their  costs  on 
the  appeal  out  of  this  court.  But  a  certificate  of  the  de- 
cree of  afltonance  must  be  sent  to  the  surrogate,  so  that 
he  can  proceed  and  grant  administration  of  the  decedent's 
property  and  effects  to  such  person  as  may  be  entitled  to 
the  same. 


Decker  and  Tyson  v.  Milleb. 

^  OEMntor  who  is  a  debtor  to  the  estate  is  chargeable  with  the  amount 
^th«  debt  dae  by  him,  u  aasete  ia  hia  hands  for  the  payment  of  the 
^^  of  the  testator. 
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mo.        An  ezeentor  la  entitied,  out  of  the  aasets  in  hU  han^  to  retain  »  4 At  dm 
p^y^  him  by  the  testator,  in  preference  to  other  creditors  of  the  same  degrea 

T.  He  is  also  entitled  to  the  same  preference  in  applying  t^  assets  in  tbe  iMods 

lIShR  of  his  o^-execvtor  to  the  satisfaetion  of  his  debt 

•An  ezecotor  vho  is  indebted  to  the  estate  nsay  refuse  to  iNiy,  wBi  af  sock 
debt»  a  demand  claimed  against  the  estate  by  his  eo-execotor,  until  ha  is 
satisfied  that  the  other  assets  are  sufficient  to  dischaige  soch  demand  ol 
lus  co-executor. 
Where  snch  ezeentor  has  a  right  to  ask  the  aid  and  protection  of  the  eoart 
in  paying  over  the  dete  due  by  him  to  tiia  testator,  be  trill  ba  antitled 
to  his  oosta  out  of  tbe  fund. 
80  if  the  executor  who  was  the  creditor  of  the  estate  had  a  rigbt  of  pre 
ference  oTcr  other  creditors,  and  was  compelled  to  come  into  chancery 
to  obtain  such  preference,  his  costs  will  be  paid  out  of  tbe  fimd. 

Af  ril  6th.  Tbib  was  &  bill  filed  by  two  of  t^  execators  of  Abra- 
ham Egbert  against  their  co-execator,  to  oompel  tbe  pay- 
inent  of  two  bonds  given  by  the  defendant  to  the  testator; 
which  payment  the  complainants  alleged  was  necessary 
to  satisfy  the  debts  of  the  testator,  and  particularly  a  bond 
given  to  Decker,  one  <^  the  complainants,  as  to  which 
Decker  claimed  a  priority  of  payment  The  cause  was 
heard  on  pleadings  and  proofs  before  Chancellor  Jones, 
who  directed  an  account  of  the  debts,  credits  and  effects 
of  the  testator  to  be  taken  ;  the  particulars  of  which  de* 
cree  are  stated  in  tlie  opinion  of  the  present  chanoeUor. 
The  cause  now  came  on  again  to  be  heard  on  the  master's 
report  and  upon  the  equity  reserved. 

J.  Hadd^fy  for  the  complainants. 

Jl  WdUis^  for  the  defendants. 

The  Chancellor.  It  appears  from  the  papers  before 
me,  and  from  the  opinion  of  the  late  chancellor,  that  much 
discord  and  contention  has  existed  between  the  executors 
in  relation  to  the  settlement  of  this  estate.  It  is  not  ne- 
cessary now  to  inquire  which  of  the  parties  is  most  tc 
blame  in  relation  to  those  difficulties,  as  the  decision  of 
the  late  chancellor  makes  it  proper  that  tbe  costs  of  both 
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parfies  dhould  be  paid  ont  of  the  estate.    Hie  complainant       issa 
Decker  was  a  bond  creditor  of  the  estate ;  and  the  testator      Deoktr 
was  also  indited  to  other  creditors  by  specialty.    Miller, 
one  of  the  co-execntors,  was  indebted  to  the  estate,  and 
of  course  had  assets  in  his  hands  for  the  payment  of  debts. 
l!he  late  chancellor  decided  tliat  one  of  the  bond  debts 
daimed  against  Miller  was  not  dae  from  him,  and  that  the 
other  was  assets  in  his  hands  *for  the  payment  of  debts ;        [*151] 
that  Decker  was  entitled  as  executor  to  retain  his  debt  in 
prefereace  to  the  other  specialty  creditors  of  the  testator; 
and  that  he  was  entitle  to  have  the  assets  in  the  defend- 
ant's hands  applied  to  satisfy  such  retainer  for  his  own 
debt.   He  also  decided  that  the  defendant  was  not  bound 
to  paj  over  those  assets  to  his  co-executor,  unless  he  was 
Bafefied  the  same  were  required  to  pay  the  debt  due  to 
bim;  and  that  tiie  differences  subsisting  between  tliese 
executors,  and  the  causes  which  the  co-executors  had 
given  for  dissatisfaction,  were  grounds  for  tlie  defendant 
to  require  Uie  direction  and  protection  of  this  court  in  the 
discharge  of  his  duty  as  executor. 

If  the  defendant  had  a  right  to  have  the  aid  and  protecr 
tion  of  this  court  to  enable  him  to  pay  over  tliis  debt  with 
Bfifetj,  it  is  a  matter  of  course  to  allow  him  his  costs  out 
of  the  fund.  As  Decker  had  a  right  of  preference,  and 
was  compelled  to  come  here  to  obtain  it,  his  costs  must 
^  be  paid.  Tyson  was  a  necessary  party  to  the  suit;} 
snd  tiie  costs  have  been  diminished  rather  tlian  increased 
by  making  him  a  complainant  instead  of  a  defendant.  In 
this  case  I  tliiuk  he  might  be  brought  before  the  court 
either  as  complainant  or  defendant.  And  the  late  dian- 
cellor  has  in  effect  so  decided,  by  refusing  to  dismiss  the 
bill. 

I  find  some  difficulty  in  ascertaining  precisely  what  the 
nghts  of  the  parties  are,  in  relation  to  the  fund,  from  the 
incorrect  manner  in  which  the  report  has  been  made. 
The  master  was  directed  to  take  the  accounts  of  tlie  estate ; 
but  instead  of  doing  that,  and  ascertaining  what  was  due 
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1880. to  and  from  each  executor,  he  has  simply  reported  a  state- 
Decker      ment  of  facts  wliich  were  not  called  for  by  the  order  of 
Miller.      reference ;  and  which  are  not  sufficient  to  enable  the  court 
to  see  what  is  right  between  the  parties  without  looking 
beyond  the  report.    The  parties  should  have  excepted  to 
the  report,  or  have  applied  for  a  special  order  directing 
the  master  to  execute  the  decree  of  reference,  and  to  state 
the  accounts  as  directed  by  that  decree.     In  the  situation 
in  which  the  cause  comes  before  me,  I  can  only  settle  the 
principles  on  which  the  account  should  be  stated,  leaving 
the  parties  to  settle  the  several  amounts  and  insert  them 
[*152]        in  the  decree,  if  they  can  ^ascertain  them  by  computation 
from  the  facts  stated  and  admitted  by  the  pleadings  and 
in  the  master's  report. 

The  amount  of  property  bid  off  by  Corson  should  have 
been  applied  to  the  satisfaction  of  Decker's  bond,  as  the 
legacy  could  not  be  paid  till  all  the  debts  were  satisfied ; 
and  the  same  principle  applies  to  the  property  which  the 
widow  was  permitted  to  take.    All  the  executors  appear 
to  have  been  in  the  wrong  in  relation  to  these  sums,  and 
each  must  be  charged  with  one  third  of  the  loss,  and  with 
interest  from  the  time  of  the  sale.    They  must  also  be 
charged  with  the  sums  received  by  them  respectively  from 
other  sources,  and  for  the  property  bid  in  by  them  at  the 
sale,  and  with  interest  thereon.    They  must  also  be  allow- 
ed for  all  sums  paid  out  in  a  due  course  of  administration, 
with  interest  and  commissions.    And  the  defendant  Miller 
must  be  charged  the  amount  of  his  bond,  and  interest 
thereon  until  the  time  when  the  money  was  paid  into 
court ;  and  Decker  must  be  credited  the  amount  of  his 
bond  and  interest.    When  the  balance  due  to  or  from  each 
is  ascertained,  Miller  must  pay  the  balance  if  any  wliicb 
ia  due  from  him,  after  deducting  his  costs;  and  if  he  has 
overpaid,  he  must  be  allowed  the  amount  out  of  the  fund 
in  court    Tlie  balance  due  fi^om  Tyson  must  be  applied 
in  satisfaction  of  the  complainant's  costs,  and  the  residue 
of  those  costs,  together  witli  the  balance  due  to  £ecker« 
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must  be  paid  out  of  the  fund  in  court;  and  if  any  more       185M> 
of  that  fund  remains,  it  must  be  paid  to  the  other  bond      Deekcr 
creditors  rateably.  MiUw. 

If  the  parties  cannot  ascertain  these  amounts,  it  must 
be  referred  to  master  B.  Clark  to  state  the  accounts,  upon 
the  pleadings  and  proofs  and  the  evidence  taken  before 
the  former  master.  But  in  that  case  neither  party  is  to 
be  at  Kberty  to  charge  the  costs  of  this  new  reference 
against  the  estate,  as  they  should  have  liad  die  accounts 
taken  correctly  in  the  first  instance.[l] 

[1]  The  whole  interest  of  the  testator  or  intestate  in  respect  to  the  per- 
mdbI  estate  rests  in  the  executor  on  the  death  of  the  testator,  and  in  the 
•dmtniitritor,  on  the  granting  of  letters  of  administration,  which  relate 
beek  to  the  time  of  the  decease  of  the  intestate;  Valentine  v.  Jaekion^  9 
Weo.  m.  Bubcock  v.  Booth,  2  Hill,  181.  And  if  it  be  tortiously  taken 
oreoDTerted,  he  may  sue  for  it  in  his  own  name,  without  describing  him- 
Nlf  M  exeentor  or  administrator.  Patehen  ▼.  WUion,  4  Hill,  67.  Other- 
vise,  where  the  executor  or  administrator  sues  on  a  contract  made  with 
the  teitator  or  intestate.  lb.  An  executor,  previous  to  letters  iestament- 
^  ^ted,  cannot  commence  a  suit;  the  common  law  rule,  that  he  might 
toouDtoce  an  action  before  probate,  and  that  it  was  enough  if  he  had  ob- 
t^oed  letters  testamentary  when  he  came  to  declare,  is  changed  by  statute. 
J^owwT.  Cameron,  16  Wen.  679.  An  executor  by  virtue  of  his  office 
b^oi>iiui  a  trustee  for  the  devisees  and  creditors  of  the  testator,  when  it  is 
*"ccrtaiDed  that  the  personal  property  of  the  estate  is  insufficient  to  pay 
the  debts  of  the  testator ;  and  in  such  a  case,  he  will  not  be  pennitted  to 
^  the  real  estate  of  the  testator  under  a  judgment  held  by  himself,  and 
^*««ne  the  purchaser.  Rogers  v.  Rogers,  8  Wen.  608.  Each  executor  has 
t^  eontrol  of  the  estate,  and  may  release,  pay,  or  transfer,  without  the 
•gttjcyof  the  other.  J)ottgla$8Y.  Statterlee,  11  J.  R.  16.  Any  person  re- 
eeiTing  from  an  executor  the  assets  of  his  testator,  knowing  that  such  dis- 
position of  them  is  a  violation  of  the  executor's  duty,  is  to  be  adjudged 
^^^i^og  with  the  executor  to  work  a  devastavit,  and  is  accountable  to 
^  P«noD  injured  by  such  disposition  directly,  on  a  bill  filed  by  him. 
^  T«  Xomter,  9  Cow.  820.  Where  the  executor,  being  one  of  a  trading 
^  vith  the  knowledge  of  the  firm,  mixed  the  funds  of  the  tcstator^s 
•■''te  with  those  of  the  firm,  and  they  were  thus  employed  in  trade ;  held, 
"^  the  firm  were  liable  for  those  funds  to  a  legatee  of  the  testator.  Ilx 
^^  ^%  even  admitting  that  the  funds  had  been  carried  to  the  ao- 
^^'^  of  the  executor  as  to  these  closed  on  the  partnership  bookii 
^0  Eoglish  and  American  cases  upon  this  doctrine  stated  and  com- 
**"t«<i  upon,  both  as  they  respect  the  rights  of  legatees  and  creditors. 
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18S0.  I^  Tlie  ex«ciitor,  «r  if  ha  iM  ^end,  his  peraoaul  npresAntotiF^,  ahoiild  h% 
I^lrtr  *  pftrty  to  the  invettigatk>n ;  aad  the  cause  may  stand  over  After  a  hearing 
T.  and  opinion  given  upon  the  merits,  till  he  he  made  a  party.     lb.     An  ad- 

ministrator de  bonis  non,  is  the  full  representative  as  to  all  effects  not  duly 
administered ;  and  may  seek  a  discovery  and  aeeouat  of  tli«m  in  vhoaaso- 
ever  hands  they  may  be,  so  long  as  they  belong  to  the  estate.  lb.  Althoogk 
his  authority  as  to  the  colleotion  of  debts  is  limited  to  his  jurisdictioD,  that 
is,  to  the  state  which  qualifies  hira  to  act,  yet,  when  debts  are  outstanding 
in  a  neighboring  state,  it  is  the  executor*s  duty  to  take  measures  to  colleet 
fhem,  either  by  taking  letters  of  administration  in  the  foreign  jurisdieiioo, 
or  getting  some  other  person  to  do  it ;  and  if  he  neglects  fan  duty  in  thii 
respect,  he  will  be  liable  personally.  Sktdtz  r.  Pulver,  11  Wen.  68i. 
Executors  having  a  general  power  to  make  investments,  are  confined  in  its 
exercise  to  real  and  government  securities,  the  latter  including  stocks  of 
the  United  States  and  State  of  Xew-Tork  ;  and  they  may  also  invest  in  loans 
to  the  New-York  Life  Insurance  and  Trust  Co.  Aekermau  t.  EmQtt,A  Barb. 
A2G.  An  executor,  a  creditor  of  his  testator,  previous  to  the  revised  stat- 
utes going  into  effect,  had  a  preference  over  other  creditor^  whose  claim 
were  not  of  a  superior  dignity  to  his  own,  and  might  accordingly,  from  tha 
assets  of  the  estate,  retain  the  amount  due  to  him.  Roger%  y.  HoMck't  Ex*rM, 
18  Wen.  810.  The  statute  of  limitations  cannot  be  interposed  in  bar  of  tha 
exercise  of  such  right  of  retainer.  lb.  The  rule  is  universal,  that  where 
the  remedy  is  suspended  by  the  act  of  the  party  entitled  to  it,  it  is  destroyed 
for  ever.  The  consequence  is  the  same,  if  the  debtor  is  a  co-executor  with 
others,  as  in  the  case  of  a  sole  executor,  io  respect  to  a  creditor  appointing 
bis  debtor  executor,  for  one  executor  cannot  sue  another;  and  if  he  do  not 
renounce  the  trust*  such  appointment  is  an  extinguishment  of  the  debt,  or 
the  action  for  it»  upon  the  ground  that  such  must  have  been  the  intention 
of  the  testator.  Marvin  v.  Stone,  2  Cow.  781.  Thomatt  v.  77iompsofi,  % 
J.  R.  471.  But  there  is  one  qualification  as  universal  as  the  rule  itself; 
that  where  the  testator  does  not  leave  funds  sufficient  for  the  payment  of 
his  debts,  the  debts  due  from  the  executor  shall  not  be  discharged;  because 
the  testator  shall  not  be  permitted,  by  a  voluntary  release,  to  defraud  his 
oi*editors  of  his  just  claims.  The  debt  is  considered  a  part  of  the  assets.  IK 
In  the  latter  case  it  is,  in  judgment  of  law,  money  in  the  executor's  hands.  Ih. 
31ie  appointment  of  a  debtor  executor,  is  considered  in  the  nature  of  a  spa* 
oific  bequest  to  him  of  the  debt^  not  to  be  paid  unless  there  are  insufficient 
assets  to  pay  the  debts.  lb.  A  specific  bequest  takes  preference  of  lega- 
eies,  and,  as  such,  the  bequest  of  the  debt  will  be  piHiferred.  lU,  When- 
ever  from  the  whole  will,  it  appears  that  the  testator  did  not  intetid  to 
discharge  the  debt  by  making  his  debtor  executor,  the  latter  is  a  trustee 
to  the  amount  of  the  debt  for  the  legatee  or  next  of  kin.  lb.  But  roak> 
ing  a  judgment  debtor  executor  with  others,  and  in  the  will  bequeathing 
all  payments  that  may  be  in  tlie  hands  of  his  executors  to  others,  d«»es  not 
■bow  such  intention.  lb.  The  debt,  when  assets  for  legatees,  <&&,  wou!!/ 
e  ooudidered  money,  in  the  hai  ds  of  the  debtor  executor.    lb. 
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*L0OMIB  AND  HaTDEN  V.  SPENOEB  ASO  EoLPHI 


Covti  wra  enfore«  executory  contracts  ftgainrt  hifants  or  Inostiea,  ezoept 

nidi  eoDtraetf  Are  fbr  BeeeMsries  foraiibed. 
Bat  Yiwre  an  kfiioft  or  loaatie  hat  reoeiFed  tiie  benefit  of  property  sold  to 

him  k  goed  faith,  by  a  party  who  had  no  knowledge  of  his  incapaotty 

to  Motraet,  ana  where  no  advantage  hae  been  taken  of  his  situation,  a 

MDit  of  equity  will  not  interfere  to  set  aside  the  contract 
'Wkere  (he  creditor  of  a  lunatic  on  the  sale  of  property  to  the  latter  in  good 

fiitb  kit  obtalnei  a  legal  security,  the  eourt  of  chancery  will  not  deprive 

Mb  cf  eoeh  aeeurity  witfaont  restoring  to  him  so  moch  as  the  estate  of 

UnIvBStiA  has  actually  benefitad  by  the  sale. 

!bi  bill  in  tilius  cause  was  filed  in  1818,  by  Hajden,  as  Aipril  6Ul 
ikt  committee  of  Loomis  w1k>  had  been  found  a  lunatic, 
tosetadde  a  judgment  in  favor  of  Spencer  against  Loomis 
ind  J.  0.  Rolph,  entered  upon  a  bond  and  warrant  of  attor- 
nqrilloged  to  have  been  executed  ^vhile  Loomis  was  of 
noBoimd  atind.  The  cause  was  heard  before  Chancellor 
Ssaford,  and  be  awarded  an  issue  to  trj  the  question  of 
hioicy.  The  issue  was  tried  before  Jndge  Betts,  in  1825, 
•nd  the  jorj  found  that  Loomis  was  a  lunatic  at  the  time 
the  bond  and  warrant  of  attorney  were  given,  and  at  the 
tine  the  debt  was  conti-acted  which  formed  the  consider- 
stion  thereof.  Tlie  cause  was  then  heai'd  before  tlie  late 
Chancellor  Jones,  who  decreed  a  perpetual  injunction 
^^t  proceeding  on  the  judgment  or  upon  the  execution 
i>^  thereon,  so  far  as  the  same  related  to  Loomis.  A 
shearing  having  been  granted,  the  cause  was  again  heard 
W«e  the  present  chancellor. 

-^.  Van  Vechtenj  for  complainant  The  bill  in  this 
caiisewas  filed  for  a  perpetual  injunction  agaiast  the  judg- 
ment and  execution,  so  far  as  tiie  same  relates  to  Loomis, 
Upon  the  ground  that  he  was  a  lunatic  at  the  time  Ae 
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^^^-  goods  were  contracted  for,  and  that  he  so  continued  untfl 
LoomiB  the  giving  of  the  bond  and  warrant,  and  the  entering  up 
Sp^n^^     of  judgment  thereon. 

It  is  a  settled  elementary  principle  both  of  law  and 
equity,  that  a  lunatic  is  incapable,  per  se,  of  making  a 
valid  contract,  because  he  lacks  that  intelligence  and  dis- 
r*154]  cretion  which  *are  necessary  to  give  validity  to  a  contract 
He  is  therefore  not  held  legally  responsible  for  his  acts. 
{Addison  v.  Mascall,  2  Vern.  678.  Robert's  case,  3  AtL 
312.     2  Mad.  Ch.  593.) 

The  case  of  ^^iel  v.  Morley^  (9  Ves.  jun.  478,)  upon 
which  the  defendant's  counsel  relies  to  sustain  the  defence, 
and  which  seems  to  favor  his  purpose,  is,  I  apprehend,  at 
war  with  long  established  principles,  and  distinguishable 
from  the  present  case.  That  was  a  bill  inter  alia  for  the 
repayment  of  money  paid  on  account  by  the  lunatic.  The 
sale  was  at  auction  during  several  successive  days.  The 
lunatic  was  present  the  whole  time,  and  made  the  pur> 
chases  himself.  There  had  been  no  issue  between  the 
parties  to  have  the  fact  of  his  lunacy  at  the  time  he  made 
the  purchases  ascertained  by  a  jury.  And  the  master  of 
the  rolls  seems  to  have  yielded  to  his  apprehensions  of  ex* 
tensive  and  almost  inimitably  mischievous  consequences 
which  might  result  from  sustaining  tlie  complainant's  bilL 

In  this  case  Loomis  was  only  present  at  the  first  and 
smallest  purchase  at  a  private  store.  The  purchase  was 
made  by  alleged  copartners,  on  account  of  an  alleged  or 
contemplated  copartnership  between  the  lunatic  and  oth- 
era.  The  bond  and  warrant  to  confess  judgment  were  ex- 
ecuted more  than  a  year  afterwai'ds  ;  and  the  fact  of  lu- 
nacy has  been  conclusively  settled  by  tlie  verdict  of  the 
jury,  on  the  feigned  issue  between  the  parties,  which  finds 
that  he  was  a  lunatic  not  only  at  the  time  of  die  several 
purchases,  but  when  the  bond  ^nd  warrant  were  executed. 
Here  there  were  some  persons  concerned  in  the  purchase^ 
who  participated  in  the  benefits  tliereof,  and  who  were 
bound  by  the  contract.    Had  Spencer  sued  Loomis  uj»on 
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die  original  eontract,  lunacy  would  have  been  a  good  de-       issa 
fence  to  the  suit  on  his  part.    But  by  obtaining  a  bond      Loomis  " 
and  wfirrant  of  attorney  from  him  more  than  a  year  after-     speacer. 
wards,  and  while  in  a  state  of  lunacy,  a  judgment  has 
Deen  entered  up  against  him  and  the  same  co-obligor, 
without  OD  opportunity  for  defence.   Thus  circumstanced, 
a  court  of  equity  is  called  upon  to  afford  him  relief;  and 
according  to  *the  doctrine  of  the  master  of  the  rolls,  in 
Ifid  V.  Motley y  this  court  (whose  peculiar  province  it  is 
to  guard  the  rights  of  lunatics)  must  shut  the  door  against 
him  and  turn  *him  back  to  a  court  of  law.    Can  this  be        [*155] 
sound  equity  f    How  will  it  comport  with  tlie  opinion  of 
Chancellor  Sandford,  when  he  awarded  a  feigned  issue  to 
ascertain  by  the  verdict  of  a  jury  the  fact  of  Loomis'  lu- 
nacy! Why  was  this,  if  this  court  cannot  grant  the  relief 
prayed  fort    Again,  how  will  it  comport  with  the  opin- 
ion of  Chancellor  Jones,  who,  upon  the  fact  of  lunacy  be- 
ing ascertained  by  the  verdict  of  the  jury,  decreed  relief? 

Had  an  application  been  made  to  the  supreme  court  in 
due  time  after  the  judgment,  upon  proper  proof  of  Loomis' 
lunacy,  that  court  would  have  assumed  and  exercised 
equitable  powers  by  awarding  a  feigned  issue  to  try  the 
question  of  lunacy ;  and  upon  Loomis  being  found  a  lu- 
witic,  according  to  the  opinion  of  the  master  of  the  rolls, 
the  supreme  court  must  have  set  aside  the  judgment  and 
declared  the  bond  and  warrant  of  attorney  void.  Laches 
cannto  be  imputed  to  Loomis  (he  being  a  lunatic)  for  not 
naakingthe  application  and  be  deemed  a  ground  for  deny- 
ing him  relief  here. 

lie  doctrine  is  not  sound  that  equity  will  not  interpose 
to  wrest  the  enforcement  of  a  contract,  void  by  reason  of 
lunacy.  And  it  is  not  equity  that  a  lunatic  should  be 
Iwttud  by  a  contract,  which  both  law  and  equity  declare 
^  incapable  of  making. 

He  insolvency  of  Rolph  can  have  no  bearing  upon  the 
CMe.  For  a  contract  void  as  respects  Loomis,  by  reason 
^  his  ionacy)  cannot  become  valid  in  consequence  of  the 
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i^^  ^  Bnbseqnent  insolvency  of  any  of  the  other  parties ;  nor 
tacfiaSat  can  the  invalidity  of  the  original  bargain  be  obviated  by  a 
gp^lo^^  bond  and  warrant  of  attorney  of  the  lunatic,  given  more 
than  a  year  afterwards  (while  his  lunacy  continued)  in  con^ 
sideration  of  that  bargain ;  because  the  fbct  of  luuacyi 
and  the  legal  consequences  flowing  from  ity  are  equally 
decisive  against  the  bond  and  warrant  as  against  th^ 
original  bargain. 

Tlie  invalidity  of  a  lunatic^s  contract  depends  upon  the 
fact  of  his  lunacy  when  it  was  made.  This  fact  remains 
the  same  whether  the  opposite  contracting  party  had  no- 
tice of  it  or  not.  The  ignorance  of  the  latter  of  the  lu- 
nacy will  exempt  him  from  the  imputation  of  fraud,  but 
[•1661  ^^^  °^*'  ^^"^"^^^  *t^^®  ^^g^^  incapacity  of  the  lunatic  t» 
make  a  valid  contract.  Hence  it  would  seem  to  folloW| 
that  want  of  notice  in  such  a  case  cannot  give  efficacy  to 
an.  invalid  contract. 

H.  JBleecheTy  for  defendant.  It  is  contended  6n  the  part 
of  the  defendant  that  this  court  ought  not  to  interfere  to 
relieve  the  property  of  the  complainant  Justin  Loomis 
from  the  judgment  and  execution  mentioned  in  the  plead' 
ings  in  this  cause.  The  defendant  was  entirely  innocent 
and  ignorant  of  the  alleged  incapacity  of  Loomis  when 
the  goods  were  sold  to  him  and  when  the  security  was 
taken. 

If  Loomis  had  paid  the  money  for  the  goods,  it  is  clear 
this  court  would  not  have  interfered.  On  the  same  pritt» 
ciple  it  ought  not  to  interfere  against  the  security  taken 
for  the  price  of  the  goods.  For  the  principles  which  gov- 
ern the  court  in  such  cases,  see  2  Mad.  Ch.  594,  and  JTid 
V.  Morleyy  9  Ves.  jun.  478.  The  doctrine  is,  that  &  court 
of  equity  will  not  interfere  to  set  aside  a  contract  over- 
reached by  an  inquisition  in  lunacy,  if  fair  and  without 
notice,  especially  when  the  parties  cannot  be  reinstated. 

The  principles  on  which  the  court  act  in  such  cases  are 
80  fhlly  stated  and  illustrated  by  Sir  Ifiliiam  Ghcant,  at 
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ttaster  .f  the  rolls,  in  the  above  mentioned  case,  that  no- 

ihing more  can  be  necessary  than  to  refer  to  his  opinion*.      Lmoui^ 

The  court  cannot  in  this  case  reinstate  the  defendant*  «-T'_  _ 
Its  interference  is  matter  of  discretion.  It  will  not  inter- 
fere against  eqaity  and  conscience,  but  leave  the  party 
to  his  remedy  at  law.  Tliat  Loomis  had  the  goods  in 
partnership  and  in  conjanction  with  otliers^  we  suppose  can 
make  no  difference  in  regard  to  the  equity  of  the  defend- 
ant He  has  lost  the  goods.  Suppose  Loomis  alone  had 
paid  all  the  money  for  them ;  each  partner  is  liable  for  the 
whole  partnership  debt.  It  is  no  answer  to  say  tliat 
Loomis  was  not  capable  of  entering  into  a  partnersliip. 
The  defendant  had  no  notice  of  his  incapacity,  and  may 
haie  trnsted,  and  probably  did  ti*ust  to  the  responsibility 
of  Loomis.  His  partners  may  have  believed  him  to  be  of 
sound  mind. 

The  principled  on  which  the  court  refuses  to  interfere^ 
are  as  applicable  to  the  case  of  a  purchase  in  conjunction 
with  •others,  as  to  the  case  of  purchase  by  one  alone.   The        [*157] 
loss  to  tho  defendant  h  the  same  in  both  cases. 

TI\e  answer  responding  to  the  bill  alleges  that  the  bond 
and  warrant  of  attorney  were  given  for  a  debt  due  from 
I^oiis  and  Social  Rolph  to  the  defendant  and  his  part- 
"cre.  As  to  the  evidence  of  partnership^  see  Whitney  db 
Bancnft  v.  Sterling,  14  John.  R.  215. 

Social  Rolph  was  a  competent  witness ;  no  objection 
appears  to  have  been  made  to  him. 

^  the  whole  debt  should  be  paid  out  of  Loomis'  estate, 
Social  Rolph  will  be  liable  to  contribution.  If  he  is  un- 
aWe  to  pay,  he  has  no  interest.  The  defendant,  by  enter- 
"^8  tip  judgment  against  Loomis  and  Jacob  O.  Rolph, 
Charged  Social  from  tho  demand. 

it  seems  that  Social  did  not  execute  the  warrant  of 
aitornoy,  and  that  he  executed  the  bond  after  the  judg- 
ffioat  was  entered  up.  But  if  the  fact  of  a  purchase  in 
^uaetioii  with  others  can  make  a  difference,  then  at  all 
^ents  &e  estate  of  Loomis  should  be  liable  for  so  much  i£ 
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^^^'       the  goods  as  he  actually  received ;  and  if  the  pleadings  and 

^'**^™^     proofs  do  not  sufficiently  show  this,  the  court  will  direct  the 

Qpttioer.    proper  means  to  ascertain  it.    It  is,  however,  respectfully 

contended  that  the  fact  of  a  purchase  in  connection  with 

others  leaves  the  innocent  defendant  in  this  cause  in  the 

same  situation  as  if  the  sale  had  been  to  Loorais  alone. 

To  show  that  lunacy  is  not  a  defence  even  in  a  suit  at 
law,  for  the  price  of  goods  sold,  when  the  vendor  is  igno- 
rant of  the  lunacy,  I  cite  Baxter  and  another  v.  The  Earl 
of  Port»mouth^  (5  Barn.  &  Cress.  170,  11  Serg.  &  Low. 
190;)  and  the  same  parties,  (2  Car.  &  Paine,  178,  12 
Serg.  &  Low.  79.) 

The  Chancellor.  It  is  evident  fi'om  the  pleadings  and 
proofs  in  this  case,  and  from  the  finding  of  the  jury,  that 
at  the  time  when  the  alleged  partnership  between  Loomis 
and  tlie  Eolphs  was  formed  and  the  goods  purchased,  and 
at  the  time  the  bond  and  warrant  were  given,  Loomis  was 
a  lunatic,  or  person  of  unsound  mind.  It  also  appears 
r»lKftT  equally  certain  that  Spencer  had  no  knowledge  or  saspi- 
•"  cion  of  that  fact    *A  judgment  being  entered  on  the  bond 

and  warrant,  the  complainants  have  no  defence  at  law 
except  by  an  application  to  the  equitable  powers  of  the 
court  where  the  judgment  was  entered.  They  have  elect- 
ed to  file  their  bill  here,  and  the  question  is  whether  the 
defendant  Spencer  is  entitled  to  retain  the  legal  advantage 
he  has  obtained. 

There  is  no  doubt  of  the  propriety  of  courts  refusing  to 
enforce  executory  contracts  entered  into  by  a  lunatic  or 
an  infant,  and  probably  no  recovery  could  be  had  in  either 
case  in  a  court  of  law.[l]    Tlie  courts  proceed  upon  the 

[1]  See  Waterman*8  Am.  CL  Dig.,  Tit  Infant.  An  infant  cannot  bind 
himself  by  his  own  assent,  or  even  by  the  consent  of  a  guardian,  unless  hit 
acts  are  deemed  by  a  court  of  chancery  beneficial  to  the  infant  Roger* 
▼.  Cruffer,  7  Johns.  Rep.  657.  A  minor  is  not  bound  by  a  purchase  which 
ii  disadyantageous  to  him ;  though  he  may  hold  a  beneficial  one.  Had- 
ford  V.  Exr.  of  Wtatcott,  1  Desau.  696.  Where  land  is  devised  to  be  sold, 
and  the  proceeds  paid  to  an  infant,  the  infant  has  an  election  to  take 
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ground  that  neither  has  legal  capacity  to  contract.    Al-  i^^o. 

thoQgb  a  contract  of  purchase  made  by  either,  except  for  Loom) 

necessaries,  could  not  be  enforced,  yet  a  court  of  equity  gp^ 


enforced,  yet  a  court  of  equity     spwloir 


the  knd  or  money;  and  If  his  guardian  seU«  the  land,  and  the  «ale 
does  not  appear  to  be  advantageous  to  the  infant,  a  court  of  equity  ean 
«l«t  for  him,  and  bind  him  by  suoh  election.  Turner  v.  Street,  2  Ran- 
dolph, 404  A  feme  sole  infant,  above  the  age  of  sixteen,  is  entitled,  under 
thtUw  of  Maryland,  to  receive  her  estate  so  as  to  exonerate  the  ezecutpr 
or  tdnuQistrator  of  her  ancestor.  But  a  settlemeat  made  by  an  agent  of 
loeh  intuit  IS  not  binding  on  her.  Potienger't  ezW,  y.  Steward,  4  Paigs^ 
Ut  Equity  will  compel  the  performance  of  a  contract  by  an  infant, 
vheo  msde  by  his  guardian,  and  to  save  an  estate  otherwise  in  danger  of 
b«iDg  iMt  RoherU  y.  Wilson,  2  Bibb,  697.  A  contract  made  with  :« 
gurdisB  and  not  performed  during  the  minority  of  the  ward,  and  objected 
to  by  the  ward  when  of  full  age,  will  not  be  enforced.  lb.  Infant  oom- 
fdaiouUs  are  bound  by  the  decree,  and  shall  not  have  time  after  full  age 
toihov  cause  against  it  WilliamBon  v.  Jt^n»on,  4  Monroe,  256.  Where 
(haseeiy  directs  infants  to  eoavey  in  performance  of  an  agreement  entered 
isto  by  the  ancestor  in  his  life-time,  who  had  stipulated  to  give  a  deed 
vith  full  covenants,  the  infants  will  not  be  required  to  enter  into  personal 
MTeotnta,  but  only  to  release  and  convey  all  the  title  whereof  their  an- 
Niton  died  seized.  Ifai/tfr  o/JSUM<m,  6  Johnsi  Ch.  Rep.  261.  An  account 
teken  b-ifore  a  master,  upon  the  application  of  the  executrix,  when  no  suit 
fc  pending,  is  not  binding  on  infant  heirs ;  but  if  the  father  and  guardian 
^  the  inftDts  attended  on  their  behalf,  the  account  will  be  opened  only  to 
•<WTect  mors  to  be  pointed  out  by  them.  JSvertton  v.  Tappen,  6  Johns. 
Ch.  Rep.  511.  Infants'  estates  are  not  generally  to  be  sold,  either  under 
Ihe  let  of  1814  or  1816,  upon  the  expectation  of  an  increased  income,  but 
03ty  foreome  special  cause.  Matter  of  Mason,  Hopkins,  122.  Thus  a  pe- 
^^  for  lale  of  an  improved  farm  was  denied,  though  granted  as  to  an 
^produetlve  villa^  lot  lb.  Whether  wild  lands  exposed  to  waste  of 
^^r  will  not  be  ordered  to  be  sold  r  Quere.  lb.  An  agreement  hav- 
^  heea  made  for  the  quieting  of  mutual  claims  to  real  property,  between 
pc>tons  who  on  one  side  were  adults,  and  some  of  whom  on  the  other  side 
^*f^  iuiants;  and  that  agreement  being  executed  by  the  former  party, 
*i>d  the  execution  of  it  being  refused  on  the  part  of  the  infants,  who,  how- 
^^>  iviiled  themselves  of  the  agreement  at  law :  held,  that  the  infanta 
™W  be  put  to  their  election,  either  to  confirm  the  agreement,  or  to  re- 
^«i*h  all  claim  under  it  Overbach  v.  Heertnanee,  Hopkins,  387.  Where 
^  coQrt  declared  a  deed  void,  and  perpetually  enjoined  the  record  of  the 
d«ed  from  being  ever  used  as  evidence  of  title,  the  decree  was  declared 
™™gonsome  of  the  defendants,  who  were  infants,  unless  they  shoddy 
^**^'Q  Bx  months  i^ter  they  respectively  attained  the  age  of  twenty-one 
y^  upon  being  served  with  process  for  that  purpose,  show  cause  to  the 
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{radty,  and  where  no  advantage  has  been  taken  of  the       I83a 
dtuation  of  the  party.    In  ^iel  v.  2£orley^  (9  Ves.  477,)      Loomif 
Sir  WilKam  Grant  refused  to  interfere  where  the  lunatic     Spencer. 
had  pnrchased  property  at  auction,  and  paid  part  of  the 
purchase  money  and  given  a  warrant  to  confess  judgment 
for  die  residue ;  the  sale  having  been  made  in  good  faith, 
witliotit  knowledge  of  the  lunacy,  and  it  being  impossible 
to  restore  the  parties  to  their  former  situation.    In  BaX' 
Ut  a/nd  another  v.  The  Eari  of  Portsnumthy  cited  by  th« 
defendant's  counsel,  (5  Bam.  Ores.  170,  and  2  Car.  & 
Payn,  178,)  but  much  more  fully  reported  by  th«ir  cotem- 
poraiy  reporters,  (7  Dow.  &  Ey.  614,)  the  conrt  of  king's 
bench  permitted  the  plaintiffs,  who  wei*e  coachmakers,  to 
i^ver  against  a  lunatic  for  the  use  of  a  coach  and  a 
hndaa  and  harness.    Tlie  carriages  were  made  to  the  de- 
fendant's order ;  were  suitable  to  his  rank  and  condition  in 
"%  and  had  been  hired  to  him  at  a  fixed  sum  per  an- 
^^ui;  the  plaintiffs  keeping  them  in  repair  for  his  use. 
*^  that  case  Bailey,  J.  says,  "  There  is  here  no  suggestion 
^ftt  the  plaintiffs  have  not  bona  fide  given  the  defendant 
credit.    Exhibiting  about  him  no  appearance  of  mental 
*Gcapacity,  he  goes  to  the  plaintiffs'  house  and  orders  car- 
*^^*ge8,  which  are  afterwards  used  by  him.    They  are  suit- 
^Me  to  his  condition  and  degree  in  life,  and  such  as  would 
*^ave  been  supplied  by  *other  persons  if  not  by  the  plain-        [*159 
^fi&.    Under  these  circumstances  I  think  law  and  justice 
^^^uire  that  the  plaintiffs  should  be  allowed  to  maintain 
^i^  action  against  die  lunatic."    If  such  are  the  principles 
^f  a  conrt  of  law  in  regard  to  lunatics,  certainly  a  court 
^f  eqnity  should  not  deprive  a  creditor  of  a  legal  advan- 
^^'^ge,  which  he  has  obtained,  without  restoring  to  him 
whatever  benefit  the  estate  of  the  lunatic  has  received  in 
^^naequence  of  the  contract.    I  doubt  however  in  this 
^^*^,  whether  Loomis  ever  received  any  benefit  from  the 
goods  sold.    He  being  a  lunatic,  the  alleged  partnership 
"^tween  him  and  the  Rolphs  was  absolutely  void.     And  I 
^iiik  it  is  pretty  evident  the  proceeds  of  the  goods  went 


169  >  OASES  m  CHANCERY. 

issa  into  their  hands ;  though  Social  Bolph  testifies  that  a  pa 
The  Benning-  of  the  goods  were  taken  to  the  house  of  Loomis  and  r 
ton  Iron  Ca  tailed  out  by  him. 

OttupbelL  This  witness  was  probably  interested  in  throwing 
part  of  the  debt  on  to  the  estate  of  Loomis,  to  discharg 
himself  from  liability  on  the  bond.  If  Spencer  is  willin 
to  risk  the  expense  of  a  reference  for  the  purpose  of  ai 
certaining  whether  Loomb  has  been  benefited  by  th 
sale  of  these  goods  to  him  and  the  Eolphs,  the  decre 
must  be  modified  so  far  as  to  permit  the  amount  of  suci 
benefit  only,  when  ascertained  by  a  master,  to  be  col 
lected  out  of  the  estate  of  Loomis  on  the  execution 
Otherwise  the  former  decree  must  be  affirmed  withou 
costs  to  either  party. 


The  Benkinoton  Iron  Oohfaitt  and  othebs  v.  Oaicp 

BELL  AND  OTHEBS. 


When  amendmenU  are  made  to  a  bill,  if  tbe  complainant  files  or  i 

an  entire  new  bill,  incorporating  therein  as  well  the  original  matter  a 

the  amendments,  he  most  distinotly  designate  the  amendments  in  tE 

new  bill 
Where  a  solicitor  unnecessarily  makes  a  re-engrossment  or  a  fall  copy  » 

the  orignal  matter,  he  will  not  be  entitled  to  an  allowance  for  the  asm 

in  the  taxation  of  his  costs. 
If  the  amendments  are  not  noted  upon  the  new  bill,  the  defendants  to 

lieitor  may  refuse  to  receive  the  copy  of  the  bill  which  ineludea  sue! 

amendments. 
It  is  improper  to  incorporate  in  an  answer  to  an  amended  bill  the  whol 

matter  of  the  former  answer. 
£'"160]  *The  defendant's  solicitor  shbnld  either  decline  receiying  the  amended  bi 

where  the  amendments  are  not  noted  upon  it,  or  he  should  aaoertai 

what  the  amendments  are  and  answer  the  amendments  only. 
Bat  if  this  course  is  not  pursued  by  the  defendant,  the  complainant  ca 

only  avail  himself  of  the  objection  by  excepting  to  the  answer  for  in 

pertinence. 
The  titles  of  farther  answers  must  correspond  with  the  order  undet  wkk 

thay  are  pat  in. 
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WImk  eneptlont  to  a  former  answer  and  to  amendmentB  to  the  bill  are         1830.        * 
iMWffed  together,  if  neither  the  exceptions  nor  the  amendments  are  The  Bannina^ 
fiilly  aiuvered,  the  complainant  may  file  new  exceptions  founded  on  the  ton  Iron  Oa 
new  matters  iatroduced  into  the  bill  by  way  of  amendment.  ▼• 

If  tbe  new  exceptions  are  not  submitted  to  by  the  defendant  within  the     ^•™P"*** 
df^iit  dayi  allowed  for  that  purpose,  the  answers  should  by  an  order  be 
Kferred  opoo  the  new  exceptions,  and  upon  such  of  the  old  exceptions 
ai.  are  not  sufficiently  answered. 

When  the  new  exceptions  are  submitted  to,  the  answer  must  be  referred 
npoD  the  old  exceptions  which  are  not  sufficiently  answered,  within  ten 
dsyi  after  the  answer  is  pot  in. 

Vew  exeeptions  for  insufficiency  cannot  be  taken  to  the  further  answer, 
ftoaded  npoa  the  matter  of  the  original  bill  only. 

Where  the  referenee  is  upon  the  new  exceptions  alone,  the  master  cannot 
iflqnire  whether  the  old  exceptions  were  fully  answered,  or  whether  any 
P>rt  of  the  original  bill  to  which  the  old  exceptions  did  not  relate  was 
ttswered  by  the  first  answer  of  the  defendant 

u  the  new  exceptions  olearly  relate  to  the  original  bill  and  not  to  the 
Amendments  thereto,  the  defendant  may  move  to  take  them  from  the 
fi'«i  for  irregularity ;  or  if  he  has  doubts  on  the  subject,  he  may  urge 

^he  objection  before  the  master  on  the  reference. 

^•'e  tbe  reference  on  such  exceptions  has  been  proceeded  in,  if  they  do 

^  >^te  to  the  amendments,  the  exceptions  will  be  permitted  to  re- 

^ti  QD  y,^  g]^ .  i^jj^  ^^Q  master's  report  allowing  the  new  exceptions 

'^^  be  overruled. 

^ceptions  were  filed  to  the  separate  answers  of  the  April  6th. 
several  defendants  in  this  cause  for  insufficiency ;  wliich 
exceptions,  on  reference,  were  allowed  by  the  master. 
^"^  complainants  then  obtained  an  order  for  leave  to 
^^m  their  bill,  and  that  the  defendants  answer  the 
^^^dments  and  exceptions  togetlier.  The  amendments 
^^«  original  bill  on  file  were  made  in  the  usual  manner : 
"7  attaching  tbe  amendments^  to  the  bill,  making  slight 
iterations  therein  in  red  ink,  and  by  making  references 
'"^i^on  in  the  same  manner,  showing  where  the  amend- 
"^^ts  attached  were  to  come  in  or  be  inserted.  But  a 
^Py  of  the  whole  original  bill,  with  the  amendments 
incorporated  therein,  was  served  upon  the  defendants' 
W'^ettor,  without  designating  what  parts  thereof  were  the  [*161] 
amendments.  The  defendants  then  put  in  further  Bxi' 
0ven,  which  not  only  answered  the  amendlmonts  and 
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^^^' exceptions,  but  also  contained  a  repetition  of  the  whol^ 

The  Benning-  matter  embraced  in  the  former  answers.  These  new  an 
j^  swers  were  entitled  the  separate  answers  of  the  defendant 
CampbeU.  to  the  amended  bill  of  complainant,  and  were  endorsed 
"  Copy  answer  to  amended  bill."  The  complainants  filec 
new  exceptions,  entitled,  "Exceptions  taken  to  the  an 
swers  of  the  defendants  to  the  amended  bill,^'  and  enterec 
an  order  referring  it  to  a  master  to  look  into  the  amendec 
bill  and  the  answers,  and  the  exceptions  to  those  answers 
and  to  report  whether  the  answers  were  sufficient  in  the 
points  excepted  to  or  not.  These  exceptions  did  not  relate 
to  any  matter  introduced  into  the  bill  by  the  amendments 
And  upon  this  ground  the  defendants  gave  notice  of  ai 
application  to  set  aside  the  order  of  reference  and  all  pro 
ceedings  on  the  exceptions,  for  irregularity.  Before  thij 
motion  was  made^  the  parties  proceeded  on  the  reference 
but  without  prejudice  to  the  right  of  the  defendants  U 
bring  on  the  motion.  The  master  having  reported  tha 
the  answers  were  insufficient,  the  defendants  excepted  t( 
his  report.  The  original  motion  and  tlie  exceptions  tc 
the  report  of  the  master  came  on  to  be  heard  at  th( 
same  time. 

JB.  F.  BuUeVy  for  the  complainants* 

F.  B.  Cutting^  for  the  defendant. 

The  Chancelloe.  There  have  been  some  irregularities 
on  both  sides,  in  this  case,  which  it  may  be  proper  tc 
notice  in  order  to  do  justice  between  the  parties.  The 
manner  in  which  amendments  are  to  be  made  is  stated 
by  cliancellor  Kent  in  Luce  v.  Graham,  (4  John.  Ch. 
Eep.  172.)  If  a  party  thinks  proper  to  file  or  serve  an 
entire  new  bill,  incorporating  the  original  matter  with 
the  amendments,  he  must  distinctly  mark  and  designate 
the  amendments,  so  that  the  defendant  and  the  court  may 
see  what  they  are.    And  where  a  solicitor  unnecessarily 
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makes  a  re^ngrossment  or  a  full  copy  of  the  original       i^sa 
matter,  he  will  not  be  allowed  for  the  same  on  taxation  The  Benniog. 
of  costs.   In  this  case  the  defendants'  solicitor  might  have  ^"  ^^°  ^' 
refosed  to  receive  Uie  copy  of  the  amended  bill  on  which    CampbelL 
the  amendments  were  not  noted. 

The  last  answer  was  both  irregular  and  impertinent 
The  impertinence  consisted  in  a  repetition  of  the  whole 
matter  of  the  former  answers.  The  defendants  should 
have  declined  receiving  the  amended  bill  in  its  imperfect 
state,  Of  have  ascertained  what  the  amendments  were, 
and  answered  accordingly.  But  as  the  complainants  did 
not  except  to  it  on  that  ground,  they  cannot  now  make  that 
objecdon.  The  answers  were  irregular  because  the  en- 
titling thereof  did  not  correspond  with  the  order  under 
which  those  answers  were  put  in.  They  are  entitled  as 
answers  to  the  amended  bill  only ;  but  they  should  have 
been  entitled  as  further  answers  to  the  original  bill  of 
complaint  and  answers  to  the  amended  bill.  {De  Tastet 
v.  Lopez^  1  Simon's  Rep.  11.)  As  these  answers  were 
however  in  fact  answers  to  the  original  exceptions  as  well 
fis  to  the  amendments,  the  order  to  answer  has  been  sub- 
stantially complied  with,  and  it  is  now  too  late  for  tlie 
complainants  to  make  the  objection. 

^ere  exceptions  to  a  former  answer  and  amendments 
^  the  bill  are  answered  together,  if  neither  the  amend- 
Dients  nor  exceptions  are  fully  answered,  the  complainant 
w  only  at  liberty  to  file  new  exceptions  founded  on  the 
iiew  matters  introduced  into  the  bill  by  such  amendments, 
■"^c  answers  will  then  be  referred  on  the  new  exceptions, 
and  npon  such  of  the  old  exceptions  as  are  specified  in 
"*e  order  of  reference,  agreeably  to  the  52d  rule.  In  such 
**ses  the  complainant  must  wait  until  the  new  exceptions 
^  filed,  and  then  refer  both  together  in  the  same  order 
^  the  new  exceptions  are  not  submitted  to  within  the 
eight  days  allowed  for  that  purpose.  Where  the  new  ex- 
ceptions are  submitted  to,  the  answer  must  be  referred 
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is^Q-  on  the  old  exceptions,  or  some  of  them,  Tvithin  ten  daji 
Tlie  Bemun^-  thereafter,  or  it  will  be  deemed  sufficient 
ton  Iron  Co.  j^^^  exceptions  for  insufficiency  cannot  be  taten  to  the 
(W*i*«SL  fbrther  answer,  founded  upon  the  matter  of  the  original 
bill  only.  And  where  the  reference  is  on  the  new«exc^ 
tions  alone,  the  master  is  not  at  liberty  to  inquire  whethei 
f*163J  the  old  *exception8  are  fully  answered,  or  whether  anj 
part  of  the  original  bill  to  which  the  old  exceptions  did 
not  relate  was  amswered  by  Ae-  first  answer  of  the  de- 
fendant thereto.  {Partridffis  v.  Sayvrafi^  11  Ves.  570, 
WiUiams  v.  Du'dietty  1  Sim.  &  Stn.  4^.)  Tlie  new  ex- 
ceptions  in  this  case  were  properly  entitled  as  exceptiont 
to  the  answer  to  the  amended  bill.  Under  tlie  order  re- 
ferring them,  the  master  had  no  right  to  look  into  the 
answer,  except  so  far  as  it  was  an  answer  to  the  amend 
ments ;  and  if  he  found  it  sufficient  in  that  respect,  it  wai 
his  duty  to  overrule  the  exceptions.  {Irvvnff  v.  Viana> 
1  M^Clel.  &  Young,  563.)  This  was-  done  in  Overy  v 
Zeightanj  (2  Sim.  &  Stu.  Kep.  234,)  where-  the  exceptioi 
to  the  answer  to  an  amended'  bill  might,  on  the  same 
principle,  have  been  taken  to-  the  first  answer.  Tlie  eit 
ception,  if  taken  originally,  would  hare  been  sustained: 
but  the  master  overruled  it  as  an  exception  to  the  second 
answer.  On  appeal  from  the  decision  of  the  master,  the 
vice  chancellor  sustained  his  report. 

If  the  exceptions  clearly  and  manifestly  do  not  relate 
to  fhe  amendments,  but  to  the  original  bill  only,  I  think 
the  defendant  may  move  to  take  them  off  the  files  for  ir- 
regularity. And  where  there  is  any  doubt  on  the  subject 
he  may  nrge  that  objection  before  the  master  on  the  re- 
foi^ence.  Here  it  is  evident  that  these  exceptions  do  nel 
itelate  to  the  amendments,  and  are  not  covered  by  the  old 
Exceptions.  If  the  reference  had  not  been  proceeded  in, 
fhey  shonld  be  taken  off  the  files.  As  the  result  will  h^ 
the  same,  they  may  now  remiain  ;  but  the  exceptions  tl^ 
flie  master's  report  must  be  allowed. 
The  exceptions  and  amendments  being  fully  answered. 
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(he  merits  of  the  case  are  witli  the  defendants.  They  are 
therefore  entitled  to  tlie  costs  of  tlie  reference,  and  of  the 
Learing  on  tlie  exceptions  to  the  master's  report.  Bat  as 
there  have  been  some  irregularities  on  both  sides  in  mat- 
ters of  form,  I  shall  give  neither  party  any  costs  on  the 
application  to  vacate  the  order  of  reference. 


ie» 


ISSOr 


T. 

Biiloid. 


•Whtie  v.  Buloid  and  others. 


[•164] 


Buloid  and  wife  v.  WnriE. 


In  no  eue  is  the  complainant  in  the  original  snit  compelled  to  stay  proceed- 
ii>ga  therein,  upon  the  filing  of  a  cross  bill,  except  by  a  special  ordop  of 
tie  court 
It  tiM  eonplainant  in  the  cross  bill  wishes  to  stay  proceedings  in  the 
•nginal  suit,  the  cross  bill  should  be  filed  on  oath,  and  a  certificate  of 
^^'ooiel  ihould  be  obtained,  stating  that  ho  believes  a  stay  of  proceed- 
Dgflb  the  original  sait  to  be  necessary  fbr  the  attainment  of  justice  in 
fteetms,  and  that  the  crosi  bill  is  not  intended  for  delay. 
Aotioe  of  the  application  for  an  order  to  stay  the  proceedings  in  the 

^^iguutl  esoso  sliould  be  given  to  the  adverse  party. 
It  B  not  a  matter  of  course  to  stay  the  proceedings  in  the  original  suit  in 
^7  case,  unless  the  defendant  in  the  cross  bill  » in  contempt  for  not 
■iivering. 
I*  w«  erott  bill  is  not  filed  before  or  at  the  time  of  answering  in-  the 
^'^tl  suit,  the  delay  must  be  accounted  for,  or  the  proceedings  will 
^  be  stayed. 
1^  u  not  too  late  to  file  a  cross  bill  aft«r  the  prooft  in  the  original  suit  are 
^'^i  if  the  complainant  in  the  cross  bill  is  willing:  to  go  to  a  hearing^ 
^  ^ill  and  answer  as  to  the  cross  suit. 
*^  *  cn)si  bill  is  taken  as  confessed,  it  may  be  used  as  evidence  against  the 
^^Wnaat  in  the  original  suit,  on  the  hearing,  and  will  have  the  same 
*"**'  M  if  he  had  admitted  the  same  facts  in  an  answer. 
^^  boUi  causes  are  at  issue,  or  in  a  situation  to  be  heard,  the  oomplainant* 

*  *ke  eross  suit  may  have  an  order  that  they  be  heard  together, 
''^fiis  delay  of  the  complainant  in  the  eross  suit  will' not  be  permitted  to 

^^**f  the  hearing  of  the  original  cause. 
^**Ppeal  from  an  interlocutory  order  of  a  vice  chancellor,  the  question  of 
*^ing  or  reversing  bis  decision  must  depend  upon  the  faotb  wfajob 
^^  before  bim  at  the  time  the  decision  waa  madei 
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i8Sa  These  causes  came  before  the  chancellor  upon  an  appeal 

White      from  an  order  made  by  the  late  equity  court  of  the  first 
BiJoid.      circuit,  on  the  31st  of  December,  1829.     Tlie  second  suit 
was  upon  a  cross  bill  filed  by  the  defendants  in  the  first 
^  suit.    The  defendants  in  the  first  suit,  who  are  the  com- 

plainants in  the  last,  applied  to  postpone  the  hearing  in 
the  original  cause,  and  to  stay  the  taking  of  the  testimony 
in  open  court  before  the  circuit  judge,  until  the  complain- 
ant therein  had  answered  the  cross  bill.  The  facts  in  the 
case  are  sufiiciently  stated  in  the  opinion  of  the  chan- 
cellor. 

Fesaenden  and  Ketchum^  for  the  appellants. 

William  SiUimariy  for  the  respondent. 

[*166]  *The  Chancellor.    The  practice  in  relation  to  cross 

bills  does  not  appear  to  be  well  settled,  either  in  this  state 
or  in  tlie  English  courts  of  chancery.  It  may  thei*efore 
be  necessary  to  look  into  the  origin  of  the  practice,  and 
notice  the  changes  it  has  undergone,  for  the  purpose  of 
applying  its  principles  to  the  present  practice  of  the  court 
under  the  new  mode  of  taking  proofs  openly,  or  in  open 
court  before  the  circuit  judges,  as  was  done  in  the  late 
equity  courts.  Tlie  bill  and  cross  bill  were  derived  from 
the  civil  law,  and  they  answer  to  the  conventio  and  re- 
conventio  in  the  Roman  tribunal.  If  the  reconventio 
came  in  before  the  litis  contestatio,  or  joining  of  the  issue 
in  the  suit,  it  was  in  time,  and  both  causes  went  on  pari 
passu.  Tlie  same  probatory  term  was  assigned  to  both, 
and  the  same  time  was  given  for  publication.  It  is  from 
this  we  find  in  the  old  books  of  practice  that  the  cross  bill 
should  be  filed  before  or  at  the  time  of  answering  the 
original  bill,  which  generally  answered  to  the  litis  con- 
testatio of  the  Eoman  law.  If  it  did  not  come  in  before 
that  time,  the  causes  could  not  proceed  together,  as  the 
original  cause  was  then  gone  from  the  praetorian  forum  to 
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the  judices.  (2  Bro.  C.  &  A.  L.  348.  How.  Eq.  S\de,  isso. 
287.)  Where  the  reconventio  or  cross  bill  came  in  after  White 
the  litis  contestatio  or  joining  of  issue,  it  did  not  stop  the  Buloid. 
complaiDant  in  the  examination  of  his  witnesses,  unless 
the  defendant  in  the  reconventio  was  in  contempt  for  not 
answeriDg.  If  it  came  in*  even  after  publication,  it  was 
not  too  late,  but  the  party  must  go  to  a  hearing  on  tlie 
testimony  taken  in  the  original  suit,  and  on  the  answer 
of  the  defendant  in  the  cross  snit ;  because,  after  publica- 
tioQ  passed,  no  witnesses  could  be  examined  to  the  same 
matter  as  to  which  proofs  had  already  been  taken  and 
published.  (Cur.  Cane.  337.  Gilb.  For.  Kom.  47.  Ward 
V.  Eyks^  Mosel.  382.)  The  English  practice  at  the  pres- 
ent day  appears  to  be  to  grant  an  order  of  course  to  stay 
publication  until  a  fortnight  after  the  answer  to  the  cross 
bill  has  come  in,  where  tlie  cross  bill  has  been  filed  in 
time,  that  is,  before  the  issue  has  been  joined  in  the  ori- 
ginal cause.  (Hinde,  54.  1  Atk.  Eep.  21.)  But  where 
the  cross  bill  is  not  filed  until  tlie  original  cause  has  been 
proceeded  in,  the  motion  to  enlarge  publication  must  be 
special,  and  upon  notice  to  *the  adverse  party,  that  the  [*166j 
court  may  judge  of  it  on  the  circumstances.  {Aylett  v. 
-fiwy,  2  Ves.  sen.  336.)  In  no  case  is  the  complainant  in 
the  original  suit  compelled  to  stay  proceeding  therein 
without  a  special  order  for  that  purpose.  {Noel  v.  King^ 
2  Mad.  R.  392.)  After  both  causes  are  at  issue,  or  in  a 
^tuation  to  be  heard,  the  complainant  in  the  cross  suit 
"^Vj  on  motion,  have  an  order  that  both  causes  be  heard 
together;  a  copy  of  which  is  to  be  served  on  the  solicitor 
for  the  complainant  in  the  original  cause.  .  But  notwith* 
standing  this  order,  the  delay  of  the  complainant  in  the 
<Jrofi8  suit  will  not  be  permitted  to  delay  the  hearing  of 
the  original  canse.  (How.  Eq.  side,  289.)  The  practice 
on  tills  subject  in  the  Irish  court  of  chancery  is  undoubt- 
edly more  conducive  to  the  ends  of  justice,  and  is  best 
adapted  to  our  system  of  taking  testimony  orally.  There 
tbe  cross  bill  must  be  filed  on  oath,  and  the  certificate  of 
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1B90.  connsel  that  it  is  not  intended  for  delay,  and  tliat  it  is  ne 
White  cessary  for  the  attainment  of  justice  in  the  canse.  And 
the  proceedings  in  the  original  cause  are  not  to  be  delayed 
in  any  case,  unless  upon  the  special  order  of  the  court, 
founded  upon  notice  of  the  application  to  the  complainant 
therein.  * 

In  the  case  now  before  me,  although  some  witnessea 
had  been  examined,  the  bill  was  not  filed  too  late,  as  the 
proofs  in  the  cause  had  not  been  closed.  Neither  would 
it  have  been  too  late  after  all  tlie  testimony  had  been 
taken,  if  the  complainant  in  the  cross  suit' had  elected  to 
go  to  hearing  on  the  answer  of  the  defendant  therein. 
She  could  not  complain  that  there  was  danger  of  pierjury 
in  her  answer,  although  she  had  heard  all  the  testimony 
in  the  cause.  But  the  hearing  of  the  original  cause  ongbl 
not  to  be  delayed  in  this  case,  unless  there  are  merits  in 
the  application,  and  a  sufficient  excuse  is  given  for  the 
delay.  I  do  not  think  it  a  matter  of  course  in  any  case 
in  this  court  to  stay  the  proceedings  in  tlie  original  suit, 
except  it  may  be  where  the  defendant  in  the  cross  suit  U 
in  contempt  for  not  answering.  It  will  be  necesswy  there- 
fore to  look  into  the  merits  of  the  cross  suit,  and  to  exanodne 
the  reasonableness  of  the  excuse  for  the  delay. 

The  onginal  bill  was  filed  in  the  equity  court  of  the  first 
circuit  by  Lydia  White,  the  step  mother  of  Mrs^  Buloid, 
[•167]  and  the  ^executrix  of  her  father,  claiming  the  proceeds 
of  certain  real  estate  which  had  been  paid  into  tliat  court 
She  claimed  it  on  the  ground  that  she  was  a  creditor  of 
her  late  husband  under  an  ante-nuptial  agreement  to  a 
large  amount.  She  has  no  claim  to  the  proceeds  of  the 
real  estate  unless  tlie  personal  property  is  insufficient  to 
meet  her  demand.  Hence  the  litigation  in  the  original 
suit  necessai'ily  embraces  the  settlement  of  the  whole  of 
tlie  estate  which  came  into  her  hands  as  executrix.  Mrs, 
Buloid,  as  one  of  the  devisees  under  the  will,  is  entitled 
to  a  full  discovery  in  relation  to  that  estate  as  well  as  to 
many  other  matters  set  iip  in  the  answer  and  charged  in 
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the  cross  bilL    From  the  rery  nature  of  the  transactions  M 

oat  of  which  the  claim  of  Mrs.  White  arises,  it  will  be      W 
impossible  for  the  appellants  to  go  into  the  examination     j^ 
of  witnesses  understandingly,  without  the  answer  of  the 
respondent. 

There  has  been  considerable  delay  in  filing  the  cross 
bill,  bat  some  part  of  it  may  be  justly  attributed  to  the 
uregnlarity  of  the  i^espondent's  proceedings.  The  originlil 
bill  was  filed  in  December,  1827,  and  the  appellants  put 
in  their  answer  in  February,  1828.  By  the  16th  rule  of 
the  equity  courts,  the  replication  should  have  been  filed 
within  thirty  days  thereafter.  It  was  not  filed  until  abont 
20  months  afterwards.  After  the  expiration  of  the  thirty 
days  the  cause  was  in  readiness  for  hearing  on  bill  and 
Mswer ;  and  the  complainant  had  no  right  to  file  a  repli- 
cation without  the  special  leave  of  the  court,  and  upon 
«wh  terms  as  might  have  been  reasonably  imposed.  If 
the  replication  had  not  been  filed,  in  October,  1829,  the 
cross  bill  probably  would  not  have  been  necessary.  Al- 
tiiough  the  irregularity  in  filing  the  replication  at  that 
time  has  been  waived  by  the  subsequent  proceedings  on 
the  part  of  the  appellants,  their  cross  bill  was  filed  very 
fi<Hm  after  the  complainaat  again  moved  in  the  cause. 
^^  affidavit  of  the  solicitor  and  counsel  satisfactorily  ae- 
cowits  for  the  delay.  If  Mrs.  White's  health  is  such  that 
she  cannot  understand  her  rights  sufficiently  to  put  in  an 
answer,  other  persons  should  not  be  permitted  to  proceed 
^  the  original  suit  in  her  name  until  she  is  so  far  re- 
^t^  as  to  answer  the  cross  bill.  The  circuit  judge  has  ^ 
acted  on  the  supposition,  that  the  examination  of  some  of 
the  complainant's  witnesses  before  an  examiner,  was  suffi- 
cient to  preclude  the  filing  of  a  cross  bill.  But  if  the 
order  for  that  examination  was  made  exparte  and  without 
JWtice,  as  stated  by  the  counsel  on  the  argument,  ev«a 
that  was  irregular.  For  under  the  42d  rule  of  the  equity 
Mortsi  the  defendant's  solicitor  was  entitled  to  notice,  of 
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1880.       the  motion  and  a  copy  of  the  petition  upon  which  it  wa 
White      founded. 

Fiiloid.  ^^®  decision  of  the  late  equity  court  of  the  first  circui 
must  therefore  be  reversed  with  costs ;  and  the  time  fo: 
taking  the  proofs  in  the  original  cause  must  be  extendec 
till  forty  days  after  the  defendant  in  the  cross  suit  has  put 
in  and  perfected  her  answer  to  the  cross  bill.  And  thet 
both  causes  must  be  heard  together,  if  the  appellants  arc 
ready  to  bring  their  cross  suit  to  a  hearing  without  anj 
further  delay  to  the  proceedings  in  the  original  suit.  The 
cause  must  be  remitted  to  the  vice  chancellor  of  the  firsl 
circuit,  that  the  further  proceedings  therein  and  in  the 
cross  suit  may  be  had  before  him. 

The  new  aflBdavita  which  have  been  presented  by  the 
respondent's  solicitor,  exparte,  since  the  hearing  of  thU 
cause,  cannot  affect  the  question  as  to  the  affirmance  c 
reversal  of  the  decision  of  the  equity  court.  If  the  facte 
then  before  the  court  entitled  the  appellant  to  a  stay  of 
proceedings,  the  decision  was  erroneous  and  must  be  re- 
versed. The  rule  to  answer  the  cross  bill  in  thirty  days 
or  that  it  be  taken  as  confessed,  could  not  vary  the  appel 
lant's  rights.  The  bill  taken  as  confessed  would  have 
been  equally  available  to  th*m,  in  the  original  suit,  as 
an  answer  to  the  cross  bill  admitting  the  facts  thereit 
charged.  And  it  might  have  been  read  at  the  hearing,  U 
sustain  the  allegations  in  the  answer  to  tlie  original  bill 
If  the  respondent  wished  to  introduce  any  new  facts  tc 
vary  the  order  which  this  court  might  otherwise  make  or 
the  appeal,  he  should  have  served  copies  of  his  affidavits 
on  the  opposite  party,  to  enable  them  to  answer  the  same 
[*169]  The  order  must  therefore  be  entered  as  above  directed 
but  with  leave  to  the  defendant  to  apply  to  the  chancelloi 
to  alter  or  modify  the  same  upon  the  affidavits  now  pre 
sented,  and  upon  due  notice  to  the  adverse  party.  Copiei 
of  the  affidavits  to  be  served  with  such  notice.  [1] 

[1]  See  "Waterman's  Am.  Ch.  Dig.  vol  L  tit  Cross  Bnx.    A  cross  biU  i 
ft  defence,  and  the  matters  upon  which  it  is  founded  most  be  stated  in  th* 
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10  case  » tbe  eompUdnant  in  the  ori|^insl  sait  compelled  to  stay  proeeed- 
ingi  thereio,  apon  filing  of  a  cross  bill,  except  by  a  special  order  of  the 
cofQrt  WkUer,  Bulaid,  2  Paige,  164.  If  the  complainant  in  the  croM  bill 
viih<8  to  itay  proceedings  in  the  original  suit,  the  cross  bill  should  be  filed 
OD  oath,  tod  a  certificate  of  couAsel  should  be  obtained,  stating  that  he 
belieTei  s  stay  of  proceedings  in  the  original  salt  to  be  necessary  for  the 
tttaiiim«nt  of  justice  in  the  cause,  and  that  the  cross  bill  is  not  intended 
for  ddiy.  Ih.  It  is  not  a  matter  of  course  to  stay  the  proceedings  in  the 
onginal  niit  in  any  case,  unless  the  defendant  in  the  cross  bill  is  in  eon- 
teoq)t  for  not  answering.  lb.  If  the  cross  bill  is  not  filed  before  or  at  the 
time  of  inswering  in  the  original  suit,  the  delay  must  be  accounted  for,  or 
the  proeeediogs  will  not  be  stayed.  lb.  It  is  not  too  late  to  file  a  cross 
bill  after  the  proofo  in  the  original  suit  are  closed,  if  the  complainant  in 
the  CFM  bill  is  willing  to  go  to  a  hearing  on  bill  and  answer  as  to  cross 
•ait  Ibi  If  a  cross  bill  is  taken  as  confessed,  it  may  be  used  as  evidence 
igiimt  the  complainant  in  the  original  suit,  on  the  hearing,  and  will  haye 
the  same  affect  as  if  he  had  admitted  the  same  facts  in  an  answer.  lb. 
yf^un  the  sarriving  complainants  are  insolvent,  the  defendant,  who  had 
^ADindB  against  the  deceased  and  surviving  complainants  jointly,  will  be 
Pitted  to  file  a  cross  bill,  in  the  nature  of  an  original  bill  against  the 
nrriTiog  complainants  and  the  personal  representatives  of  the  deceased 
^(iiiplainaiit ;  and  the  proceedings  in  the  original  suit  will  be  stayed  until 
<i<igioal  nit^  as  well  as  in  the  cross  bill  Draper  v.  Chrdan,  4  Sand£  Ch. 
Scjk  210.  A  defendant  cannot  by  a  cross  bill  have  the  benefit  of  a  defence 
to  the  original  suit  which  was  known  to  him  when  he  answered,  and  which 
night  have  been,  but  was  not  stated  in  his  answer.  lb.  Where  the  crofli 
nit  foils  as  II  defence,  it  cannot  be  permitted,  indirectly,  to  effect  a  de- 
"1^^  by  treating  it  as  an  original  suit,  and  proceeding  to  a  hearing  and 
decree  thereupon.  lb.  The  prinoiple  that  every  defence  which  might 
^v«beea  set  up  in  a  suit,  whether  actually  made  or  not,  is  out  off  by  a 
judgment  or  decree,  applies  to  a  defence  first  made  by  a  cross  bill  which 
^![bt  haye  been  set  up  in  the  answer.  lb.  Where  the  point  in  issue  in 
both  nits  is  the  same,  no  testimony  has  been  taken  in  the  original  suit, 
u>d  the  cross  bill  was  filed  in  time,  the  depositions  taken  in  the  cross  suit 
Duy  be  read  in  both  causes  when  they  are  heard  together.  lb.  A  crosa 
bill  is  a  matter  of  defence.  It  cannot  introduce  new  and  distinct  matter 
^^  ^braced  in  the  original  suit,  and  if  it  does  so,  no  decree  can  be 
fi»Dded  on  those  matters.  Oalaiin  v.  £rwin,  Hopkins,  48.  8  Cowen, 
^^*  &  C.  The  plaintiff  in  a  cross  bill  cannot  contradict  the  assertions  iif 
bis  answer  in  the  original  suit  J£ud$<m  v.  JIudtan,  8  Randolph,  117.  In 
the  croM  suit  is  in  readiness  for  a  hearing.  Brown  v.  Story,  2  Paige,  594b 
A  eroiB  bill  must  be  filed  before  publication  is  passed  in  the  original  cause, 
onleis  the  plaintiff  in  the  cross  bill  will  go  to  a  hearing  on  the  prooft 
fti^dy  published.  Held  v.  Schieffelin,  1  Johns.  Ch.  Rep.  252.  Gouvemeur 
r.  £lmendorft  ^  Johna.  Ch.  Rep.  827.     A  cross  bill  is  generally  considered 
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1630.        «ad  iited  as  «  matter  of  defence ;  the  first  cause  and  the  ero«  bill  are  b« 
«.j^-"       one  eaQM.     Ibw    Chaoceiy  will,  •ometimes  at  the  hearing,  and  in  its  diaeiv 
Y,  tMD,  direct  a  croaa  bill,  when  it  is  neeeasary  to  hring  before  the  ooart  tiM 

figbta  of  all  the  parties,  and  the  matters  necessary  to  a  jnat  detemuaalioiK 
lb.  After  the  cause  on  the  original  bill  was  set  for  hearing,  the  defendavl 
vas  informed  that  the  plaintiff  was  a  nominal  one,  and  that  the  real  plaia* 
tiff  was  a  citizen  of  the  same  state  with  the  ddendant  He  immediate^ 
filed  a  ero»  bill,  charging  this  and  asking  a  discorery.  The  original  aqjl 
flight  not  to  be  heard  until  the  cross  bill  ia  answered.  T<mng  y.  P^9U, 
■4  Walsh.  C  C.  521.  A  cross  bill  can  be  sustained  only  on  matten  grw* 
ing  out  of  the  original  biU.  Daniel  et  al.  t.  Morri$on$  exrt,  6  Dana,  IM. 
One  defendant  cannot  haTe  a  decree  against  a  eo-defendant  without  a 
cross  bill  with  proper  prayer  and  process,  or  answer  as  in  an  original  tmH 
JhUbat  Y.  M'Oee,  4  Monroe,  879.  Though  cross  bUls  usnrlly  are  daeid«d 
at  the  same  time  that  original  bills  are,  it  is  not  indispensable  that  thaf 
should  be.  Coleman  v.  Moore,  8  Litt  855.  The  object  of  a  suit  of  fov*- 
elosure  iS|  to  obtain  satisfaction  from  the  lands ;  and  it  is  inconsistent  wilk 
the  nature  of  such  mortgage  security  to  allow  a  set-off  And  where  mA 
counter  claims  eadst  and  are  liquidated,  the  oourse  of  proceedings  in  eqin^ 
requires  that  they  should  be  presented  by  way  of  cross  bilL  Ihmp  t. 
Hmight,  Hopkins,  289.  It  seems,  a  eroas  bill  is  always  necessary  when 
the  defendant  is  entitled  to  some  positive  relief  beyond  what  the  aeope  of 
the  complainant's  suit  will  afford  him.  PattUon  v.  Hull,  9  Cow.  ^4S» 
Where  a  bill  is  filed  to  set  aside  an  agreement  or  oonreyance,  the  conToy- 
anee  cannot  be  established  without  a  cross  bill  filed  by  the  defendaoi 
Oamoehan  y.  Chriiiie,  11  Wheat  446.  A  defendant  in  chancery  may  rely 
upon  matters  purely  legal,  connected  with  the  matters  of  the  bill,  for  his 
defence ;  and,  by  his  cross  bill,  require  the  oomplaiDant  to  answer  therefak 
Hume  Y.  Long,  6  Monroe,  119.  The  act  of  1B09-10,  empowering  the  do* 
fendant  in  chancery  to  state  interrogatories  in  his  answer,  and  make  it  an* 
swer  as  a  cross  bill,  gives  him  all  the  rights  that  a  complainant  in  a  erofli 
bill  has,  according  to  the  English  practice.  Wilson  v.  Bodley,  2  Litt.  05. 
When,  and  upon  what  terms  a  cross  bill  will  be  allowed.  Brown  v.  Betk 
4  Hayw.  287.  A  cross  bill  must  be  confined  to  the  subject  matter  of  tho 
biU.  May  v.  Armstrong,  3  J.  J.  Marsh.  262.  Where  the  allegations  of  o 
erosB  bill  are  inconsistent  with  the  admissions  of  the  answer,  they  canool 
bo  taken  as  true  though  unanswered.  Savage  v.  Carter,  9  Dana,  414. 
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Wliere  L  oq  the  24th  August,  1826,  sold  to  M.  who  was  then  in  good  Harie^ 
credit,  and  lopposed  himself  solvent,  a  quantity  of  goods,  for  which  M. 
was  to  give  his  own  note  without  security,  payable  in  six,  seven, 
eight,  nine  and  ten  months ;  and  the  goods  were  delivered  to  M.  and 
shipped  by  him  for  the  West  Indies  on  the  26th  of  August,  1826,  and 
on  thfl  4th  of  September  thereafter,  and  before  he  had  executed  the 
notes,  M.  8top|)ed  pa^^ment ;  and  on  the  9th  of  the  same  month  M.  as- 
ligMd  the  goods  to  Y.  to  secure  him  for  a  large  sum  of  money,  for  which 
he  was  responsible  as  endorser  for  M. ;  and  on  the  5th  September  H 
applied  to  M.  for  a  re-delivery  of  the  goods,  and  also  afterwards,  in  the 
■me  month,  claimed  the  goods  from  Y.,  and  both  M.  and  Y.  refused  to 
redeliver  the  goods  to  L,,  and  M.  and  Y.  denied  all  fraud  in  the  transao- 
tion,  sDd  y.  denied  all  knowledge  at  the  time  of  his  purchase,  of  the  con- 
ditions of  the  sale  by  L.  to  M.  and  also  of  the  non-payment  for  the  goods 
(m  the  part  of  M. ;  it  was  held  that  the  sale  and  delivery  of  the  goods 
to  M.  Tas  unconditional  and  valid,  and  was  sufficient  in  law  to  changa 
the  property ;  that  the  assignment  by  M.  to  Y.  was  also  valid,  and  tfaait 
Ifc  had  no  Hen  on  the  goods  for  the  purchase  money  due  him  from  M. 

The  principle  of  stoppage  in  transitu  does  not  a][>ply  to  such  a  ease ;  that 
right  most  be  exercised,  or  an  attempt  made  to  exercise  it,  before  the 
giwds  reach  the  possession  of  the  vendee. 

If  goods,  npon  a  sale  thereof,  are  unconditionally  delivered  by  the  vendor 
to  the  Tendee  without  any  fraud  on  the  part  of  the  latter,  the  vendor 
«M  only  look  to  the  personal  security  of  the  vendee  for  the  payment  of 
the  purchase  money ;  he  has  no  equitable  lien  for  the  same  on  the  goods. 

If  the  ddiTery  of  the  goods  is  procured  by  the  fraud  of  the  vendee,  the 
title  win  not  pass  to  him,  and  the  vendor  can  reclaim  the  goods  if  they 
hare  not  passed  into  the  hands  of  a  bona  fide  purchaser. 

^  puthaser,  however,  from  such  fraudulent  vendee,  to  secure  antecedent 
debts  or  responsibilities,  cannot  hold  the  goods  as  against  the  vendor. 

°o,  if  the  delivery  of  the  goods  was  conditional,  the  title  does  not  pass 
*>t3  the  condition  is  performed. 

"^  •  bona  fide  purchaser  without  notice  of  the  fraud  will  be  protected, 
^^  in  the  case  of  a  conditional  delivery. 

**h<re  a  merchant  in  good  credit  who  knows  himself  to  be  insolvent, 
^Qdtdeotly  conceals  that  fact  from  the  vendor,  and  purchases  goods 
^thont  intendirg  to  pay  for  them  or  for  the  purpose  of  assigning  them 
to  liis  eoofiaential  creditors,  such  sale  may  be  set  aside  as  fraudulent 

*^  •  case  of  great  hardship,  where  the  complainants  had  reason  to  sup-  r*170l 

V^  that  the  conduct  of  the  defendants  was  fraudulent  until  they  put 
^  thehr  answer,  which  fully  explained  the  circumstances  of  the  case,  tha 
*°^  disQiued  the  bill  without  costs. 

''^  defendant  J.  B.  Marie  was  a  shipping  merchant   April  6ib,  ' 
^^  importer  of  goods,  residing  in  the  city  of  New  Yoik ; 
•^d  the  complainants  were  merchants  living  in  Paris,  who 
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>wo.       carried  on  business  in  the  city  of  New-York  by  an  agi 

J,^^      Msfrie  had  for  two  or  three  years  been  in  the  habit  of  [ 

14^^       chasing  goods  from  his  agent  upon  credit,  and  with 

giving  security.    On  the  morning  of  the  24th  of  Augi 

1836,  the  agent  of  the  complainants  called  at  the  office 

,  Marie,  and  sold  to  him  IB  packages  of  goods,  amounti 

to  about  57,000  francs,  for  which  sum  the  latter  agreed 
give  his  own  notes,  without  security,  payable  in  six,  sen 
eight,  nine  and  ten  months.  At  the  time  of  tho  sa 
Marie  informed  the  agent  that  he  intended  to  ship  t 
merchandise  to  the  West  Indies.  The  goods  were  ima 
diately  delivered  to  Marie,  and  were  by  him  shii^>e(L 
the  West  Indies  on  the  25th  or  26th  day  of  August 
the  time  of  the  sale  Marie  was  in  good  credit ;  but  cm. 
4th  of  September  thereafter,  and  before  he  had  exe^T 
his  notes  for  the  goods,  he  failed.  On  the  ninth  of 
same  month  he  assigned  to  the  defendant  Yaret,  four 
eral  shipments  of  goods  which  had  been  made  on  the  1 
of  April,  tlie  1st  of  June,  and  on  the  9th  and  26th  of 
gust  previous.  And  in  such  assignment  was  included 
merchandise  purchased  from  the  complainants.  Tbl^ 
signment  was  made  for  the  purpose  of  securing  to  V"- 
the  payment  of  about  sixty  thousand  dollars,  for  wl 
he  had  become  responsible,  as  the  endorser  for  Marie  ^ 
as  his  surety  upon  custom  house  bonds,  &c.  On  the 
of  September,  after  Marie  stopped  payment,  the  agent 
the  complainants  applied  to  him  for  a  redelivery  of  ^ 
goods,  and  for  an  order  for  the  goods  upon  the  capti 
of  the  vessel  in  which  they  had  been  shipped.  But  Ma 
refused  to  redeliver  the  goods,  and  declined  giving  1 
order  requested  by  the  agent.  On  the  19th  of  Septemb 
the  brig  in  which  the  goods  were  shipped  put  into  Norfi 
to  repair.    While  the  brig  was  in  that  port,  Varet  was 

[*171]  formed  by  the  agent  that  the  *complainants  claimed  1 
redelivery  of  the  goods  ; .  but  Varet  also  refused  to  ms 
fluch  redelivery,  and  directed  his  agent  at  Norfolk  to 
ship  them  to  Iiimself  at  New- York.    Yaret,  upoa  tt 
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WriTBl  in  Ifew-York,  sold  the  goods,  and  the  net  proceeds       18>0» 
were  about  $7000.    The  complainants  filed  their  bill  in      Lupin 
&t8  oanse,  iosistiug  upon  their  right  to  either  a  redeliver j      iiuic 
of  the  goods,  or  to  the  payment  of  the  original  considera- 
£oii  i^reed  to  be  paid  for  them ;  upon  the  ground  diat 
&«  parcfaase  by  Marie  was  fraudulent,  and  that  the  notes 
fcr  the  consideration  money  were  not  executed  previous 
to  the  ftilure  of  Marie.    The  defendants  denied  all  fraud 
k  the  transaction  ;  and  Marie  alleged  that  he  had  always 
hee&  ready  to  execute  the  notes,  but  had  never  been  re- 
quested to  do  it    Yaret  in  his  answer  denied  that  at  the 
linie  of  the  assignment  to  him  he  knew  or  suspected  the 
eciiditioils  of  the  sale  to  Marie  had  not  been  complied 
widi  by  him,  or  that  the  merchandise  had  not  been  paid 
for.   And  he  insisted  upon  the  validity  of  his  title  under 
tbe anignment  from  Marie;  and  that  the  sale  and  deliv- 
ery of  the  goods  to  Marie  was  valid  and  sufficient  in  law 
to  change  the  property.    The  cause  was  heard  on  bill  and 
answer. 

C.  Orakoin  and  J.  Talmadge^  for  complainants. 

ChofleB  Baldwinj  for  the  defendants. 

Thb  Oqjjicbllob.  The  principle  of  stoppage  in  tran- 
*ttt  ii  wholly  inapplicable  to  this  case.  Goods  cannot  be 
*^Pped  or  reclaimed  unless  the  right  is  exercised,  or  there 
^•bonafide  attempt  made  to  exercise  it  before  the  prop- 
^  tetually  comes  into  the  possession  of  the  vendee, 
b  this  case  the  goods  had  come  into  the  possession  of  the 
^^«odee,  and  had  been  shipped  by  him  to  the  West  Indies, 
^  Were  on  their  way  thither  before  his  failure. 

^e  vendor  of  real  estate  has,  in  many  cases,  an  im- 
plied lien  on  the  property  sold,  for  the  purchase  money, 
where  no  express  lien  or  other  security  is  agreed  upon  by 
the  parties.  But  there  is  no  such  lien  on  personal  prop* 
ertjR,  even  as  between  vendor  and  vendee.    If  the  goods 
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1880.  are  absolutely  and  unconditionally  delivered,  without  i 
Lupfn  fraud  on  the  part  of  *the  yendee,  the  vendor  can  only .  < 
Hnrie.  to  l^s  personal  security  for  payment.  {Chapman  v.  j 
throp^  6  Cowen's  Eep.  110 ;  1  Greenl.  Eep.  376.)  If  1 
delivery  of  the  goods  is  obtained  by  the  fraud  of  the  v< 
dee  the  title  does  not  pass,  and  the  vendor  may  recla 
the  goods  if  they  have  not  passed  into  the  hands  of  a  bo 
fide  purchaser.  In  such  a  case  the  assignee  to  whom  t 
goods  have  been  assigned  to  secure  antecedent  debts 
responsibilities,  cannot  hold  them  as  against  the  sell 
So  also  if  the  delivery  was  not  intended  by  the  parties 
be  absolute,  but  conditional,  the  vendor  does  not  p 
with  his  property  until  the  condition  is  complied  wi 
(4  Mass.  Eep.  405.  6  John.  Ch.  Eep.  437.  4  Maso 
Eep.  289.  1  Paige,  312.)  But  even  in  that  case  a  h: 
fide  purchaser  who  has  no  notice  of  the  fraud  will  be  j 
tected.  For  where  one  of  two  innocent  persons  must  i 
fer  by  the  acts  of  a  third,  he  who  has  enabled  such  tb 
person  to  occasion  the  injury  must  sustain  the  loss. 

It  is  not  necessary  in  this  case  to  decide  whethei 
would  be  sufficient  to  avoid  a  sale  as  fraudulent  if  a  nt 
chant  in  good  credit  purchase  goods  upon  his  own  resp 
sibility,  who  knows  himself  to  be  insolvent  at  the  tii 
but  conceals  that  fact  from  the  vendor.  If  he  made 
purchase  under  such  circumstances,  intending  never 
pay  for  them,  or  for  the  purpose  of  placing  them  m 
hands  of  an  assignee  for  the  benefit  of  other  credlt< 
there  can  be  no  doubt  it  would  be  such  a  fraud  as  wo 
avoid  the  sale.  But  in  this  case  it  is  evident  that  no  fn 
was  intended.  The  goods  were  purchased  on  the  24  Lh 
August  and  shipped  on  the  26th.  At  that  time  Marrei 
no  reason  to  suppose  he  was  insolvent,  although  h  j  \ 
80  in  fact  From  his  answer,  which  has  not  been  re  pi 
to  and  therefore  must  be  taken  as  true,  it  appears  he  tl 
supposed  himself  solvent,  and  actually  paid  $18,00  > 
his  debts  after  the  sale.  Between  that  time  and  the  d 
he  stppped  payment,  several  vessels  arrived  from  abi  s 
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cringing  him  intelligence  of  the  failure  of  the  house  of       188C 
Goldscbmidt  &  Co.  with  which  he  had  great  commercial       Lupin 
dealings,  and  of  other  heavy  losses  sustained  in  his  com-       jilrie. 
mercial  speculations  elsewhere.     These  accumulated  dis- 
asters compelled  him  to  suspend   his  payments  on  the 
fuartli  of  September. 

*I  also  think  tlie  delivery  was  not  conditional  and  that  [*173] 
It  was  not  intended  to  be  so  by  either  party.  The  pur- 
chase was  made  at  the  solicitation  of  the  complainant's 
agent  and  upon  the  personal  responsibility  of  Marie  alone. 
No  security  was  required,  nor  was  it  supposed  necessary. 
The  agent  knew  the  goods  were  to  be  immediately  ship- 
ped for  the  Havana,  and  tliey  were  sent  on  board  the  brig 
for  that  purpose.  Although  notes  were  to  be  given  for 
the  purchase  money,  the  liability  of  Marie  would  not  have 
t«en  changed  by  tlie  giving  of  such  notes.  The  agent  »o 
doubt  took  it  for  granted  they  would  be  given  whenever 
called  for.  There  was  therefore  no  good  reason  why  the 
deliveiy  should  be  conditional,  and  I  cannot  believe  either 
party  so  intended  it.  In  S7n{th  v.  DenniCy  (6  Pickering's 
^P«  262,)  where  goods  were  sold  to  be  paid  for  in  an  en- 
dorsed note  on  delivery,  and  the  goods  were  the  next  day 
delivered  by  a  clerk  in  the  absence  of  the  vendor  and 
^thout  anything  being  said  as  to  the  condition,  and  the 
vendor  neglected,  for  eight  days,  to  call  for  the  note,  after 
which  the  goods  were  attached  by  another  creditor,  the 
condition  was  considered  as  waived. 

It  may  undoubtedly  be  considered  a  very  hard  case  that 
^e  goods  of  the  complainants,  sold  so  short  a  time  before 
the  failure,  and  which  at  the  time  of  the  failure  remained 
in  the  original  packages  and  under  the  control  of  the  ven- 
dee, should,  to  the  entire  exclusion  of  the  complainants, 
tS9  into  the  hands  of  Varet  to  secure  antecedent  debts  and 
'^pousibiUties.  But  such  is  the  settled  law  of  the  land ; 
and  it  is  not  in  the  power  of  this  court  to  change  it.  The 
bill  in  this  case  must  be  dismissed ;  but  as  the  complain- 
^ts  had  grounds  to  suspect  fraud  or  collusion  until  the 
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^^^       coining  in  of  the  answer,  which  fully  explained  the  rea 
ioL  tk^  sMitter  of  the  failure.  I  shall  not  charge  them  with  coeta. 


[*17i3  *In  the  "matter  of  E.   PeTTT,  a  LTTKATia 

A  «cn]iiiitt«e  nnui  be  Appointed  in  this  sUte  for  a  aaiHrMideQi  huMtie 

enable  Mm  to  obtain  tbe  oontixd  of  propertj  hen. 
And  a  comratinon  may  issue  to  ascertain  the  lunacy  of  a  DOD-retident; 

it  eannot  be  ezecnted  beyond  tbe  limits  of  this  stale. 
Oonimissioners  may  be  required  to  gire  tbe  lunatie  doe  notice  of  the  t 

and  place  of  executing  a  commission  of  limaey,  although  the  luoatie 

tides  ont  of  tbe  stata 

April  6th.  In  this  case  the  alleged  lunatic  was  a  resident  of  Wilt 
ip  the  county  of  Faii'field  and  state  of  Connecticat, 
petition  was  presented  by  her  brotlier-in-law,  setting fc 
that  she  was  about  thirty  years  of  age,  and  was  of  unso* 
mind ;  that  she  was  entitled  to  an  undivided  share  of  ■ 
tain  real  property  in  this  state,  and  also  to  twenty  she 
of  tlie  capital  stock  of  The  Nowburgh  and  Cochec 
Turnpike  Company.  Tlie  petitioner  prayed  that  a  c- 
mission  of  lunacy  might  be  issued  ;  and  his  counsel  a^ 
that  the  same  bo  directed  to  certain  persons  in  the  cov 
of  Fairfield  as  commissioners. 

J.  W.  KneveUy  for  the  petitioner. 

The  Chancellor.  It  was  settled  in  the  case  of  1 
kins,  (2  John.  Ch.  Bep.  124,)  that  a  committee  must: 
appointed  by  this  court  for  a  non-resident  lunatic,  to  e 
ble  him  to  obtain  the  control  of  property  in  this  sta 
and  that  a  commission  might  issue  for  that  purpose.  Z 
as  the  commissioners  cannot  authorize  the  empannell 
of  a  jury  beyond  the  jurisdiction  of  this  court,  the  cc 
mission  cannot  be  executed  ont  of  the  state.  (Southcc 
case,  2  Yes.  sen.  402.)     The  usual  order  directing  t 
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ifiommiseion  to  be  executed  at  or  near  the  reBidence  of  the      twi 

lunatic  must  be  dispensed  with  in  such  a  case ;  and  it  maj     Btwsll 

be  executed  in  ench  county  as  will  be  most  convenient.     nJ^j^ 

In  this  case  the  i^idenee  of  tlie  lunatic  is  near  the  line 

of  this  state;  the  cotntnisBion  must  therefore  be  oxecnted 

in  the  adjoining  county,  which  is  most  conTVjicnt  and 

bearest  to  her  residence.    Tlie  *commissioa//ri  must  also        [*175] 

give  her  due  notice  of  the  time  and  place  of  executing  the 

oommission,  that  she  may  attend  if  she  thiiiks  proper  tA 

do  8a 


Sewall  t).  R.  M.  &  I.  Russell. 

^Wre  R^  R.  A  L  R.,  paHners,  oonfeMed  a  judgment  to  W.  their  brother- 
io^w  for  $26,000,  tinder  which  the  household  furniture  of  R.  R.  tog»- 
tker  with  other  property  was  sold,  and  W.  at  the  sale  purchased  tlia  * 

Mhtre  and  lift  H  with  R.  R. ;  and  it  appeared  that  the  judgment  Wa4 
liTteo  to  W.  t«  seemra  a  debt  dae  him  of  |2S50,  and  to  ap)>ly  the  resida^ 
^  tb«  Mid  judgment  when  colleeted  in  paying  such  of  the  creditors  of 
^  ^  A  I.  R.  as  R.  ft.  should  designate ;  and  the  property  of  the  firm 
▼hieh  eould  not  be  reached  by  execution  was  assigned  by  R.  R.  to  L  R» 
u>  trust  to  pay  himself  the  costs  of  executing  the  trust,  the  expense  <rf 
obtaining  R.  R/s  insolvent's  discharge,  and  the  expenses  of  all  suits  at 
"^  or  in  equity,  and  to  apply  the  residue  in  payment  of  the  debts  of 
««  firm  in  the  order  prescribed  in  a  schedule  annexed ;  S.  a  creditor  of 
^  K*  ^  L  R.  prosecuted  his  debt  to  judgmenMigaiDst  them,  and  issued 
^^  execution  thereon  which  was  returned  unsatisfied  ;  it  was  held  that 
"*«jodginentto  W.  was  given  lo  defraud  creditors,  artd  that  the  assign- 
^iit  from  R.  R.  to  L  R.  was  alao  fraudulent  and  Toid  as  against  tha 
^^itofs  of  R.  R.  A  L  R.,  atid  that  a  was  entitled  to  receive  out  of  tba 
I^perty  so  assigned  the  amount  of  his  jndgmeuti  with  interest  and  hie 
*^*«of8uit 

TitR  defendants  were  merchants  in  New- York,  and  April  toth. 
^'Jed.  Tliey  then  confessed  a  judgment  to  W.  S.  Smith, 
^^^  brother-in-law,  for  $25,000,  under  whicli  judgment 
"^^  furniture  of  R.  M.  Russell  with  other  property  wad 
*^  Tlie  furniture  was  bid  in  by  Smith  and  loft  in  the 
P<^e88ion  of  R  M.  Russell.  By  the  answer  of  the  de^ 
'^nU  it  appeared  that  this  judgment  was  gi^en  to  a6» 
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J8»0-  cure  a  debt  of  $2850  to  Smith,  and  to  enable  him  to  col 
Bewail  lect  the  residue  of  sucli  judgment  and  to  apply  the  mone} 
BnMelL  ^^  payment  of  such  of  tlie  cj'editora  of  the  firm  as  R.  M. 
Russell  should  thereafter  designate.  The  property  of  thi 
firm  which  could  not  be  reached  by  an  execution  was  as 
signed  by  R.  M.  Russell  to  Israel  Russell,  his  copartner 
in  trust  in  the  first  place  to  pay  Israel  Russell  the  costE 
and  expenses  of  executing  his  trust,  the  expenses  of  pro- 
curing R.  M.  Russell's  discharge  under  the  insolvent  act, 
and  the  expenses  of  prosecuting  and  defending  all  suits  in 
[*176]  law  or  *in  equity,  and  to  apply  the  residue  to  the  payment 
of  the  debts  of  the  firm,  in  the  order  prescribed  in  a  scho- 
dule  annexed  to  the  assignment.  Tlie  complainant  hav- 
ing proceeded  to  judgment  and  execution  at  law  for  a 
debt  due  to  him  by  the  firm  of  R.  M.  ife  I.  Russell,  and 
the  execution  having  been  returned  unsatisfied,  he  filed 
his  bill  in  this  cause  against  the  said  R.  M.  and  I.  Russell 
to  obtain  satisfaction  of  his  judgment  out  of  their  joint 
and  sepiarate  property,  which  had  been  placed  beyond  the 
reach  of  an  execution  at  law.  The  cause  was  heard  on 
bill  and  answer. 

jB.  Sedgwick^  for  the  complainant. 
8.  A.  Foot  J  for  tbe  defendants. 

The  Chancelix)r.  The  objection  that  as  R.  M.  Russell 
had  assigned  all  his  intei-est  in  the  property  and  effects  of 
the  firm  to  his  copartner,  he  ought  not  to  bo  a  party  de- 
fendant, cannot  be  sustained.  The  complainant's  judg- 
ment at  law  being  against  him,  as  well  as  against  Israel, 
he  was  a  proper  party  to  a  suit  seeking  satisfaction  of  that 
judgment,  although  the  property  pight  all  be  in  the 
hands  of  his  co-defendant.  It  is  evident  from  the  answer 
that  the  judgment  to  Smith  was  given  to  defraud  credit- 
ors ;  as  there  could  be  no  good  reason  for  giving  a  judg- 
ment bond  conditioned  to  pay  $25,000  when  the  debt  in- 
tended to  be  secured  was  less  than  $3000.    Tlie  object 


▼. 
RmaelL 
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must  liare  been  to  cover  property  to  a  much  larger       iwo. 
amount,  and  to  keep  it  under  the  control  of  the  defend-      8.w^ii 
ants,  or  of  their  brother-in-law.     As  Smith  is  not  a  party 
no  decree  can  be  made  affecting  his  rights  to  tlie  property 
bid  in  by  him  under  that  judgment    Tlie  assignment  from 
one  partner  to  the  other  of  the  partnership  property  to  se- 
cure the  payment  of  the  partnership  debts,  was  a  palpa- 
ble attempt  on  their  part  to  keep  the  property  under  their 
own  control,  and  it  cannot  succeed.     Unless  there  was  a 
surplus  beyond  the  debts  of  the  firm,  the  assignor  had  no 
interest  in  the  partnersliip  effects  which  could  pass  by  the 
assignment  so  as  to  give  any  greater  interest  to  the  as- 
signee than  he  before  possessed.    The  only  effect  of  the 
assignment  was  to  exclude  the  assignor  from  any  control 
over  the  property ;  and  *it  is  even  doubtful  whether  it        [*177] 
could  have  that  effect  here.    I  think  also  the  assignment 
must  be  considered  fraudulent,  as  against  the  creditors  of 
the  firm,  in  consequence  of  the  ti'ust  to  pay  the  assignor's 
expenses  in  obtaining  the  benefit  of  the  insolvent  act,  and 
the  costs  of  defending  suits  which  might  be  brought  by 
the  creditors  for  the  recovery  of  their  debts. 

There  must  be  a  decree  declaring  the  assignment  fraud- 
rfcnt  and  void,  as  against  the  complainant  and  other 
creditors  of  the  firm.  It  must  also,  be  referred  to  a  mas- 
ter in  the  city  of  New-York  to  appoint  a  receiver  of  the 
property  and  effects  of  the  company,  and  of  the  defend- 
ants individually ;  and  to  collect  and  apply  the  same  to 
the  satisfaction  of  the  complainant's  judgment.  And  the 
defendants  must  assign  and  deliver  over  on  oath  to  the 
'^iver  all  the  property  and  effects  of  the  firm,  and  of 
«wh  of  them  individually,  and  all  books  of  account  and 
^'wJses  in  action  relating  thereto,  as  the  master  shall  di- 
"^  The  receiver  is  also  to  be  directed  to  pay  out  of  the 
proceeds  thereof  the  complainant's  costs  in  this  suit  to  be 
^^  and  the  amount  of  his  judgment  with  interest.  The 
proceeds  of  the  property  and  effects  of  the  firm  to  be  first 
applied  for  that  purpose. 
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COSM 

▼.  CozQiE  V.  Graham  aitd  Bleeckzb. 


In  ft  8idt  f«r  ft  8p«cifle  pMformftnce  of  ft  ooatrftot  ia  relfttioii  to  Uad,  if  I 
bill  rtfttei  thftt  ftn  agrctment  wfts  made,  on  dciaurrer  to  the  bill  tb«  < 
tract  will  be  presumed  to  hftre  been  reduced  to  writing  and  signed  k= 
the  parties,  or  their  agents,  unless  the  contrary  appears. 

If  the  objection  that  the  contract  wan  not  in  writing  does  not  appear  upi^c 
the  face  of  the  bill,  the  defendant  must  either  plead  that  faot  ia  bar,  « 
insist  upon  it  by  way  of  defence  in  his  answer. 

Where  the  defendant  in  his  answer  admits  the  agreement,  and  does  i^ 
afterwards  insist  upon  the  statute  of  frauds  as  a  bar,  he  cannot  make  W-^ 
objection ;  and  no  proof  of  the  agreement  will  be  necessary. 

If  the  agreement  appears  in  the  bill  to  be  a  parol  agreemant,  and  no  faea 
are  alleged  to  take  the  ease  out  of  the  statute,  the  defendant  may  dai^ 
to  tlra  bill. 
[*i78J,  *A  plea  will  be  overruled  if  it  does  not  set  forth  any  new  matter,  althou^g 

the  objection  raised  by  it  would  have  been  valid  if  it  had  been  urged  "^K 
way  of  demurrer  to  the  bill 

April  20th'       TflE  Complainant  was  the  owner  of  about  16  acres  dJ 
land  in  the  city  of  New* York.   He  employed  the  defend 
ant  Bleecker  to  sell  the  same  at  auction.    The  land  waM 
sold  by  the  acre.    By  the  terms  of  the  sale^  ten  per  ceai^ 
was  to  be  paid  immediately,  ten  per  cent,  upon  tlie  deliv- 
ery of  the  deed,  and  the  residue,  with  interest,  was  to  be 
secured  by  bond  and  a  mortgage  upon  the  premises.   TIm 
defendant  Graham  became  the  purchaser,  and  paid  to  the 
auctioneer  ten  per  cent  towards  the  purchase  money.    It 
being  ascertained  that  one  of  the  avenues  of  the  city  cov- 
ered a  small  part  of  the  premises,  it  was  agreed  between 
the  parties  that  such  part  should  be  deducted ;  and  Qrfr> 
ham  agreed  to  pay  for  the  residue  agreeable  to  the  terms 
of  sale.    Graham  afterwards  refused  to  carry  the  contract 
into  effect,  and  the  auctioneer  declined  paying  over  thft 
money  to  the  complainant  without  his  consent.    The  bill 
J)rayed  for  a  specific  performance  of  the  contract,  and 
that  the  auctioneer  might  be  decreed  to  pay  over  the  sum 
of  $1000  which  he  had  received  towards  the  purchase 
money,  and  for  general  relief.    Graham  demurred  to  £hd 


OASES  m  CBANCERY.  m 

iriiole  bill  upon  the  ground  that  it  was  not  digtiactlj  al-       1M6. 
leged  therein  that  the  contract  for  the  purchase  was  iu  ~ 
irridng,  and  signed  bj  the  defondant  or  hj  his  legallj 
IQthomed  agents* 

P.  A,  Cotodrt/j  for  the  complainants 

W.  T.  IPOouti,  for  the  defendant  Graham. 

The  Chakcellob.    The  objection  raised  by  the  demur- 
ierin  this  case  is  as  to  a  matter  of  form  and  not  of  sub- 
Itance.   A  contract  for  the  sale  of  lands  is  alleged  to  hare 
been  made  between  the  parties,  of  wliich  the  complain- 
lot  claims  a  specific  performance ;  but  it  does  not  dis* 
tinctly  appear  by  the  bill  whether  it  was  or  was  not 
ledneed  to  writing  and  signed  in  such  a  manner  as  is 
vequired  by  the  statute  of  frauds.    The  estate  was  sold  at 
Wction,  and  if  the  *auctioneer  did  his  duty  by  entering        [♦179] 
o&  the  conditions  of  sale  the  name  of  the  purcliaser  and 
fte  amount  of  his  bid  in  the  usual  manner,  it  was  a  valid 
Agreement,  within  the  statute  which  was  in  force  at  the 
fee  this  sale  was  made.    It  was  so  held  by  this  court  in 
XcComh  V.  Wright^  (4  John.  Cb.  R.  659 ;)  and  such  is 
iH)w  the  settled  law  in  England.    The  defendant's  coun- 
sel contends,  that  tlie  complainant  mast  distinctly  allege 
ID  htt  bill  that  the  contract  was  reduced  to  writing,  and 
^signed  by  the  defendant  or  his  agent  legally  author- 
^\  and  that  if  he  dbes  not,  the  omisssion  may  be  taken 
^vantage  of  by  demurrer.  On  the  other  side  it  is  insisted 
tnat  the  defendant  cannot  demur,  unless  it  appears  upon 
deface  of  the  bill  that  the  contract  was  not  in  writing; 
"^kthat  in  such  case  he  must  either  plead  the  statute  or 
■fi«wer  the  bill.    Tliis  question  has  been  much  discussed 
1*  the  English  court  of  chancery,  and  many  conflicting 
pinions  have  been  entertained  on  the  subject  there.   The 
flftt  case  which  I  have  been  able  to  find  is  Ash  v.  Abdy^ 
(8  Bwanat  864,)  which  arose  in  1678,  soon  after  the  pass- 
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ig>o«  ing  of  the  statute.  A  bill  was  filed  for  the  specific  pe: 
Cozine  formance  of  a  parol  agreement  made  previous  to  the  pasi 
GxaIuuii.  ^^S  ^^  ^^^  ^c^*  ^^^  defendant,  supposing  the  statute  t 
be  retrospective  in  its  operation,  demurred  to  the  bil 
Lord  Nottingham  thought  otherwise,  and  overruled  th 
demurrer.  No  question  appears  to  have  been  raised  as  t< 
the  propriety  of  bringing  the  subject  before  the  court  h] 
demurrer  ;  and  from  the  report  of  the  case  I  presume  th< 
facts  all  appeared  on  the  face  of  the  bill.  The  case  c 
Child  V.  Godolphin,  (1  Dick.  39,  2  Bro.  Ch.  C.  566,)  cairs 
before  Lord  Macclesfield,  1723,  on  a  plea,  which  was  ovfe 
ruled  and  was  ordered  to  stand  for  an  answer.  In  tlL 
case  he  is  reported  to  have  said,  that  if  the  bill  had  stat-« 
the  agreement  generally,  a  demurrer  might  have  be — 
allowed ;  but  that  if  the  agreement  was  stated  to  be 
writing,  the  plea  must  be  supported  by  an  answer  dei^ 
ing  any  agreement.  The  practice  appears,  however^.^. 
have  been  otherwise,  at  least  for  the  next  fifty  years. 
Howard  v.  OkeoveVy  before  Lord  Bathurst  in  1778, 
Swanst.  421,  n.)  a  demurrer  was  put  into  a  bill  for  a  s;^ 
[*180]  cific  performance.  The  solicitor  general,  who  argued  *■ 
case  for  the  defendant,  admitted  that  a  defence,  by  w* 
of  demurrer,  to  a  bill  of  that  kind  was  new,  and  that  M 
statute  of  frauds  was  usually  insisted  on  by  way  of  pi-  - 
He  contended,  however,  that  it  appeared  by  tlie  bill  tbr 
neither  the  defendant  nor  any  pei*son  authorized  by  h  :3 
had  signed  any  agreement  in  writing ;  and  that  in  sucbs 
case,  what  would  be  good  by  way  of  plea,  might  also  i 
urged  on  demurrer.  Tlie  court  overruled  the  demurr< 
on  other  grounds ;  and  that  question  was  therefore  lei 
undecided.  In  Whitbread  v.  Brockhurat^  (1  Bro.  Ch.  C. 
404,)  which  came  before  the  court  six  years  after,  a  plea 
of  the  statute  was  overruled  for  duplicity.  And  Lord 
Thurlow  intimated  an  opinion  that  the  defendant  might 
have  demurred.  The  only  agreement  set  up  in  that  case, 
was  alleged  in  the  bill  to  be  in  writing,  and  part  perform- 
ance was  also  stated.    Probably  the  intimation  was  righ' 
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in  that  case,  as  all  the  objections  appeared  on  the  face  of       ^^^ 
the  bill.    If  the  written  agreement,  set  out  in  the  bill,  and      Cozma 
the  alleged  acts  of  part  performance,  did  not  take  the    Crahjun. 
case  out  of  the  statute,  there  was  nothing  new  to  be 
brought  before  the  court  bj  a  plea.    In  such  a  case  a  de- 
murrer appears  to  be  a  proper  mode  of  defence.     Whitr 
church  V.  Bevisj  (2  Bro.  C.  C.  559,)  came  before  Lord 
Thurlow  two  years  afterwards  on  a  plea,  and  he  then 
again  expressed  the  same  opinion.    Tlie  plea  was  over- 
mled  and  ordered  to  stand  for  an  answer.    But  in  1789, 
lie  reversed  that  decision,  on  a  rehearing,  and  the  plea 
*^^as  allowed.    This  la3t  decision  seems  to  be  inconsistent 
-with  the  idea  that  a  demurrer  was  the  proper  mode  of 
-^^iking  advantage  of  the  statute  in  that  case.    For  the 
^>  Toper  office  of  a  plea  is  to  bring  forward  fresh  matter  not 
^B,^parent  on  the  face  of  the  bill,  and  which,  if  true,  is  a  bar 
fc<:^  the  complainant's  action.    And  a  plea  which  sets  forth 
][m^3thing  except  what  appears  on  the  face  of  the  bill,  is 
l;>^Kd,  and  must  be  disallowed,  although    the  defendant 
noiighthave  availed  himself  of  the  objection  by  demurrer. 
{...JSiUing  v.  Flighty  1  Mad.  E.  230.     Coiom  v.  Pricey  1 
:&i  bb.  R.  175.)    In  Redding  v.  WilkeB,  in  1791,  (3  Bro.  0. 
C5«  400,)  Lord  Thurlow  allowed  a  demurrer  to  a  bill  for  a 
61>«cific  performance,  although  the  objection  was  made 
^^"^t  the  defence  should  have  been  by  plea.    In  that  case, 
Ti^o^ever,  I  think  it  is  evident  *from  the  report,  that  the        [*181 
"Pyomise  stated  in  the  bill  was  not  in  writing.    The  ques- 
^on  does  not  appear  to  be  yet  settled  in  England ;  for  as 
*^te  as  1824:,  where  the  bill  stated  an  agreement  in  writ- 
'^,  but  did  not  allege  that  it  was  signed  by  the  defend- 
ant, or  by  any  one  authorized  by  him,  a  demurrer  to  the 
Ifll  was  overruled.    The  counsel  for  the  complainants  in 
that  case  insisted  that  it  was  not  necessary  to  allege  in  the 
bill  that  it  was  signed,  or  even  that  it  was  reduced  to 
writing.    The  vice  chancellor  said  if  it  was  not  signed  it 
would  not  be  an  agreement,  and  he  would  therefore  pre- 
fume  it  was  signed,  until  the  contrary  was  shown. 
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IMA.  The  mie  of  pleading  on  this  subject  is  well  settled  in 

Oomm  the  courts  of  law,  and  I  do  not  see  why  the  principle  of 
^'  that  rale  is  not  equally  applicable  to  this  court  It  ii 
Aere  held  that  the  statute  did  not  alter  the  form  of  plead* 
ing;  that  if  an  agreement  or  contract  is  stated  in  the  de* 
claration  to  have  been  made,  it  is  not  necessary  to  allege 
that  it  was  in  writing,  as  that  will  be  presumed  until  thi 
contrary  appears.  If  the  agreement  is  denied,  the  plaim 
tiff  must  produce  legal  evidence  of  its  existence,  whicE 
can  only  be  done  by  producing  a  written  agreement  dnl 
executed  according  to  the  provisions  of  the  statute.  ■ 
the  agreement  is  admitted  by  the  pleadings,  no  evidenc: 
to  prove  its  existence  is  necessary,  and  the  court  nevm 
inquires  whether  it  was  or  was  not  in  writing.  Eve 
there  I  presume  the  defendant  might  demur,  if  it  distinct 
ly  appeared  by  the  declaration  that  the  agreement  m 
promise  was  one  which  was  not  only  legally  binding  c: 
him.  There  was  formerly  some  difficulty  on  tliis  subje^ 
in  chancery,  on  account  of  the  idea  which  prevailed  ths 
the  court  was  bound  to  carry  into  effect  a  parol  agre* 
ment  admitted  by  the  answer,  alth6ugli  the  dei^ndant  B 
the  same  time  insisted  that  it  was  not  legally  binding,  B 
being  within  the  statute.  It  now  appears  to  be  well,  set 
tied  that  the  defendant  may  admit  the  existence  of  th. 
parol  agreement,  but  insist  upon  the  statute  in  his  answei 
as  a  bar  to  any  relief  founded  thereon,  unless  there  has 
been  such  a  part  performance  as  to  take  the  case  out  of 
the  operation  of  the  statute.  (Willes  on  Pleading,  563, 
note.)  If  the  agreement,  as  stated  in  the  bill,  appears  to 
be  a  parol  agreement  only,  and  no  sufficient  grounds  are 
f*182]  alleged  to  take  *the  case  out  of  the  statute,  the  defendant 
may  by  demurrer  object  to  any  relief  founded  thereon. 
But  if  it  is  stated  generally  that  an  agreement  or  contract 
was  made,  the  court  will  presume  it  was  a  legal  contract 
until  the  contrary  appears  ;  and  the  defendant  must  either 
plead  the  fact  that  it  was  not  in  writing,  or  insist  upon 
that  defence  in  hia  answer.    He  may  then  require  the 
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prodnctioii  of  legal  evidence  to  prore  the  existence  of  the       XMO. 
tontracL    If  he  admits  the  agreement  in  his  answer,  and    l^omond 
does  not  insist  npon  the  statute,  no  evidence  of  the  agree*     giJ^ 
ment  will  be  necessary,  and  the  decree  will  be  made  upon 
that  admission.    {Talbot  v.  JBotoetij  1  Marsh.  Kent  li.  437.) 
This  view  of  the  case  being  conclusive  against  the  de^ 
ffiurrer,  it  is  not  necessary  to  examine  the  other  question 
raised  oq  the  ai^ument    The  demurrer  must  be  overruled 
with  costs ;  and  the  defendant  Graham  must  pay  those 
costs  and  answer  the  complainant's  bill  within  twenty 
dajs  after  service  of  notice  of  the  order  overruling  the  de- 
xiinn«r,  or  the  bill  may  be  taken  as  confessed  as  against 
Urn 


DUMOND  V.  ShABTS* 


"I^ckD.  igrecd  vith  S.  to  exchange  farms  with  him,  and  S.  agreed  to 

"     P^D  atthe  rate  of  $37.60  per  acre  for  tlie  differeooe  in  quantity  be* 

^VMo  tke  ianue,  and  D.  and  S.  also  at  the  same  time  entered  into  an 

*P*sineDt  by  which  they  bound  themselves  to  correct  any  error  which 

^l^d  lubsequently  be  discovered  as  to  the  number  of  acres  contained 

tt  either  of  the  farms  upon  a  survey  thereof,  provided  the  correction 

Vn  msde  by  the  first  day  of  April  then  next  ensuing ;  and  D.  afterwards, 

***  after  the  first  day  of  April,  caused  the  two  farms  to  be  surveyed, 

^  Mcertaiaed  that  there  had  been  an  error  as  to  the  quantity  in  the 

^nttsold  to  S,  by  D.,  S.  having  paid  for  a  less  number  of  acres  than 

**»t  iarm  contained,  and  S.  refused  to  correct  the  mistake ;  it  was  held 

^*t  the  time  mentioned  in  the  agreement  was  not  of  the  essence  of 

^  ^oatUBct,  and  S.  was  decreed  to  pay  the  difference  between  the  esti- 

^^  And  the  actual  number  of  acres,  according  to  the  agreement,  to- 

^•*fc«r  with  the  costs  of  the  suit. 

***«  there  is  a  conveyance  of  a  farm,  and  a  turnpike  road  passes  acroas 

^  fftrm,  and  tfie  road  is  not  excepted  from  the  conveyance,  the  pur* 

"^^  has  no  remedy  in  chancery  for  a  compensation  for  the  land  oov- 

^^  ^  the  road ;  his  remedy,  if  any,  is  at  law  upon  the  oovenant^f 

•  **3ring  out  of  a  public  highway  across  a  man's  land  does  not  divest 

•  ^tle  of  the  owner,  but  the  title  remains  in  him,  subject  to  the  publle 
^^t  f>f  ^f^y  over  the  same ;  and  whenever  the  road  ceases,  the  land  will 
^^•*t  to  the  original  owner,  or  to  his  assignee?. 
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^^Q" Tn  January,  1818,  Dumond  agreed  with  Sharts  t5  ex 

Domond     change  his  farm  in  Hillsdale,  supposed  to  contain  217 
Sharte      acres,  for  the  farm  of  the  latter,  lying  in  Chatham,  which 
was  estimated  at  150  acres.     Sharts  agreed  to  pay  the 
^^  complainant  at  the  rate  of  $37.50  per  acre  for  the  differ- 

ence in  quantity  between  the  two  farms.  Conveyances 
were  accordingly  executed,  and  the  defendant  paid  the 
difference  between  150  and  217  acres,  at  the  rate  agreed 
upon  by  the  parties.  Another  writing  was  also  executed 
by  them  at  the  same  time,  by  which  it  was  agreed  that  if 
.  upon  a  subsequent  survey  of  the  farms  any  error  should 

be  discovered  as  to  the  number  of  acres,  that  such  error 
should  be  corre.cted,  provided  the  correction  was  made  on 
or  before  the  first  of  April  then  next.  Dumond  afterwards 
caused  both  farms  to  be  surveyed ;  when  it  was  found  that 
the  Hillsdale  farm  contained  more  than  two  hundred  and 
seventeen  acres,  and  the  Chatham  fai*m  less  than  one  hun- 
dred and  fifty  acres.  But  the  surveys  not  having  been 
made  previous  to  the  first  of  April,  1818,  Sharts  refused 
to  correct  the  mistake.  In  1823,  Dumond  filed  his  bill  to 
obtain  payment  for  the  difference  between  the  estimated 
quantity  of  land  in  the  respective  farms  and  the  actual 
(quantity  as  ascertained  by  the  surveys.  The  late  chancellor 
decided  that  the  time  mentioned  in  the  written  agreement 
was  not  of  the  essence  of  the  contract ;  and  that  the  de- 
fendant  must  pay  the  difference  between  the  estimated 
and  actual  number  of  acres,  according  to  his  agreement 
with  the  complainant,  together  with  the  interest  thereon 
from  the  commencement  of  this  suit.  And  he  directed  a  re- 
ference to  ascertain  the  quantity  of  land  in  each  farm,  and 
reserved  the  question  of  costs  and  all  further  directions 
until  the  coming  in  of  the  report.  By  the  report  of  the 
master,  it  appeared  that  tlie  excess  in  the  Hillsdale  farm 
was  six  acres,  and  that  the  deficiency  in  the  Chatham  fkrm 
would  be  two  acres  and  a  half  and  seventeen  perches,  if 
[♦184]        the  *land  covered  by  the  Chatham  turnpike  road  was  con 
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ridered  a  part  of  the  farm ;  but  if  not,  then  the  deficiency       ^ssg 
in  that  farm  woold  be  abont  six  and  a  half  acres.  Dnmond 


A.  Tanderpoel^  for  the  complainant 

A.  L  Jordan^  for  the  defendant 

Tde  Chancellor.  The  onlj  questions  before  me  at  this 
time  arc  as  to  tlie  land  covered  by  the  road,  and  as  to 
costs.  It  appears  that  the  road  formerly  laid  out  for  The 
Chatham  Turnpike  Company  runs  partly  through  the  farm 
and  pardj  on  one  side  thereof.  And  I  infer  from  the  evi- 
dence in  the  cause  and  from  the  master^s  report,  that  the 
land  covered  by  the  road  is  included  in  the  general  bound- 
aries of  the  farm  as  described  in  the  deed  to  Dumond ; 
and  that  it  is  not  excepted  out  of  the  conveyance.  If  such 
is  the  &ct,  Dumond  has  no  right  to  compensation  in  this 
roit  on  account  of  the  land  covered  by  the  road.  If  there 
is  a  covenant  of  seisin  in  the  deed,  perhaps  he  may  recover 
theieon  in  a  court  of  law.  But  no  such  claim  is  made  in 
the  complainant's  bill,  and  no  sufficient  foundation  there- 
for is  contained  in  any  of  the  pleadings.  Neither.is  there 
^y  evidence  before  the  court  to  enable  me  to  ascertain 
whether  the  fee  of  the  land  over  which  this  road  passes  is 
DOW  in  the  complainant  or  in  the  state.  In  general,  the 
«jing  ont  of  a  public  highway  over  a  man's  land  ddes 
not  divest  the  title;  which  still  remains  in  him  subject  to 
"*®  public  right  of  way  over  the  land.  In  such  cases, 
whenever  the  road  is  taken  up  or  altered,  the  owner  is 
'^^toj'ed  to  the  full  enjoyment  of  the  land  which  is  no 
mg^j^  wanted  for  the  public  use.     But  by  the  act  of  April, 

^^j  lands  purchased  by  The  Chatham  Turnpike  Oom- 

^^T  for  the  use  of  their  road,  or  condemned  for  the  same 
^^<yf^  and  paid  for  by  the  company,  became  absolutely 
..  ^^  in  the  corporation.  And  under  the  act  of  1820, 
^itle  to  such  lands  is  now  vested  in  the  people,  and 

J^^^t  revert  to  the  original  owners  thereof  or  their  assignsy 

^^x.n.  15 


Sharto. 
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HW^  except  by  a  grnut  from  the  state.  Tbere  is  in  this 
FdioD  Bank  however,  no  evidence  that  any  land  included  within  the 
Bm^  *bonndaries  of  the  Chatham  farm  was  either  volnntarily 
conveyed  to  the  company,  or  condemned. for  the  nse  of 
the  road  and  paid  for  nnder  the  act.  Beside  the  agree- 
ment as  to  the  number  of  acres  in  these  farms  must  be 
construed  with  reference  to  the  boundaries  thereof  as  de- 
"scribed  in  the  deeds.  The  covenants  have  undoubtedly 
provided  the  proper  remedy  for  a  failure  of  title,  as  to  any 
part  of  the  land  included  within  those  boundaries.  The 
complainant  is  therefore,  under  the  decision  of  the  late 
chancellor,  only  entitled  to  recover  from  the  defimdant 
payment  for  eight  acres,  two  roods  and  seventeen  parches 
of  land,  at  the  rate  of  $37.50  per  acre,  with  interest  finom 
the  17th  of  November,  1823. 

I  think  the  complainant  is  in  this  ease  .^titiiled  to  his 
co^ts  against  the  defendant  The  latter  refused  to  correct 
the  error  in  the  original  estimate  of  the  fiums,  althouf^ 
the  claim  of  Dumond  was  perfectly  just  and  equitable 
under  the  agreement  of  the  parties.  Instead  of  doing  flO| 
he  insisted  upon  the  technical  objection  that  the  day  had 
passed  before  the  survey  was  made;  and  by  that  means 
compelled  the  complainant  to  seek  relief  in  this  court.  If 
a  party  resists  an  equitable  claim  under  such  ciream- 
stances  because  he  supposes  Ae  laws  afford  no  remedy  to 
t&e  injured  person,  he  must  pay  the  costs  of  the  litigation, 
if  in  the  end  the  law  is  found  to  be  against  him. 


The  Fultok  Bahk  v.  E.  S.  Bsaoh  jlhd  othess. 

On  ftn  sppeal  to  the  eOurt  for  the  ooireetion  ^f  eiron,  a  eoonsel  ie^  on  the 
moUen  to  file  the  petition  of  appeal  ia  not  taxable,  the  order  to  file  th 
petition  being  a  common  order;  an<}  the  solicitor  is  only  entitled  to  fiftj 
eents  for  attending  to  hare  the  same  entered. 

AeiignataM^  oidy^iM  i^mmd  ii  nietniiy  la  a  pttitioo  of  tpptal  <r  tt 
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Ubi  Mfvw  Id  tk«  fMBe»  and  only  ob«  ooiunel  he  u  taxable  for  that  Kr-        ISSa 


Hm  sdUeibor.M  to  be  alfeiMd  for  the  dmft  of  original  matter  to  be  inserted  y. 

In  aeiM  fer  tbe  eourt  of  errors  on  appeal ;  and  for  two  writlen  oopiet       ?^*^ 
efthi  esse  iaeladittg  tbs  matfar  not  origiiiaL 
Vt>  sttMnaee  earn  be  tased  for  abbreviating  tlieeaee;  for  if  properly  mad^ 

k  ii.sf  Mf  aa  abbre?iation  of  the  pleadings  and  proofr,  ^ke. 
nspswtifiirthe  eourt  of  errors  constitate  a  part  of  the  ease ;  aadshonld 

beertiBsted  as  a  part  thereof  npon  the  taxation. 
^Ctfymt  cMasel  «r  ••lieitoc's  foe  is  to  be  aUowed  for  the  whole  deeiee  or         [*186] 
iritfffwil  it  is  improper  to  ta;K  separate  fees  for  eaeh  distinet  point  or 
ipecisl  dmetion  eoateined. therein. 
^9fkm  tiMre  ftrs  aeveni  appeals  entered  at  different  times  in  relation  to 
tve  ^KHaanSt  orders  of  different  eharacters,  the  solicitor  is  entitled  to  an 
dlonaes  Inr  all  the  serrices  neeessarily  rendered  on  eaeh  appeal  unti 
the  prBeee<fiogs  upon  the  appeal  are  consolidated  by  the  ooitrt 
The  proeeediiigs  on  the  remittitar  to  make  the  dee.ee  of  the  court  of  errors 
ftdeeimef  the  ewirt  below,  and  the  enrolment  of  the  decree  and  the  exie^ 
wtim  kt  the  costs  .awarded  by  the  appeilato  oourt^  are  a  necessary  put 
^tbe  SQgfion  the  appeal,  and  are  to  be  taxed  in  the  same  bill  with  the 
«thiri9rts  aad  aaaaxed  to  Che  earohnent  of  the  decne.of  the  eonrC  of 


Iittas cQ8e  the  defendants  entered  two  separate  appeals  April  mk 
to  tbe  eouft  for  the  eprreetion  of  errors,  from  the  orders 
^  ftis  eonrt  of  the  Srd  of  March,  1829,  refusing  permia- 
81011  to  re-examine  a  witn^  and  of  the  4th  of  August,  in 
die  same  year,  refusing  them  leave  to  amend  their  answer. 
(VPiige's  Rep.  429.)  Aftec  the  answer  to  the  petition  of 
VP^from  the  first  prder  was  filed,  and  before  the  second 
4¥^  was  made,  the  complainants  made  np  and  printed 
^  ^  on  the  first  appeaL  They  afterwards  made  up  and 
P^M  a  full  case  on  the  last  appeal,  which  included  a 
S^  j^Off^bon  of  the  matter  opntaaned  in  the  first  case, 
^ft  appeals  were  argued  in  the  court  of  errors  in  Sep- 
^ber,  1329,  and  boti^  the  orders  of  the  chancellor  ap- 
Med  from  were  affirqied  with  costs.  But  the  court  of 
^^'^  deeming  that  a  great  part  of  (he  second  case  waa 
^^"^  and.imneQe8siiry,;made  it  a  part  of  their  decree  th^t 
^  dbwance  should  be  made  to  the  respondents  on  the 
^^^^tiqa  <tf  costs  for  any  part  of  the  8^90^d  qnse  which 
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IMP'       was  contained  in  the  case  made  upon  the  first  appeal 
Fidton  Bank  The  taxing  oflScer  was  also  prohibited  by  the  decree  of  the 
-B^h.      court  of  errors  from  allowing  any  charge  on  the  second 
appeal  for  services  which  were  not  actually  and  necessa- 
rily performed  upon  that  appeal.    That  court  also  consoli- 
dated the  orders  of  affirmance,  and  made  only  one  decree 
of  affirmance  as  to  both  appeals.    The  respondent's  soli- 
citor made  out  upon  these  appeals  separate  bills  of  costs. 
The  one  was  taxed  at  $536.42,  and  the  other  at  $208.99. 
The  defendants  appealed  from  the  decision  of  the  taxing 
officer  as  to  many  of  the  items  allowed  by  him  upon  the 
I  ^87]        taxation.  *The  nature  of  the  objections  to  th*e  taxation  are 
stated  in  the  opinion  of  the  chancellor. 

The  Chancellor.  One  hundred  and  seventy-five  items 
in  these  two  bills  of  costs  were  originally  objected  to  be- 
fore the  taxing  officer.  He  has  sustained  the  objections, 
either  wholly  or  in  part,  as  to  one  hundred  and  forty-five 
of  those  items ;  and  has  stricken  from  the  bills  more  than 
$1350.  About  fifty  items  are  still  objected  to  by  the  de- 
fendants ;  who  insist  that  those  items  should  have  been 
disallowed  entirely,  or  still  further  reduced  by  the  taxing 
master. 

It  will  be  necessary  to  examine  several  of  the  items 
claimed  in  this  case,  for  the  purpose  of  seeing  whether 
they  were  taxable  against  the  appellants,  even  if  the  ser- 
vices were  performed.  In  the  bill  of  costs  on  the  first 
appeal  the  following  items  are  objected  to  as  illegal  or 
overcharged:  ^'Counsel  fee  on  motion  that  appellants 
file  petition  of  appeal,  $1.25.  Solicitor  attending,  $1." 
The  appellants  insist  that  nothing  should  be  allowed  for 
the  first  item,  and  only  50  cents  for  the  last.  In  this  they 
.  are  undoubtedly  correct.  Under  the  26th  rule  of  the 
court  for  the  correction  of  errors,  the  order  to  file  the  pe- 
tition of  appeal  is  a  common  order,  and  is  to  be  entered 
by  the  clerk  of  course  on  the  written  request  of  the  soli- 
citor ;  and  the  solicitor  is  entitled  to  fifty  cents  only  for 
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attending  the  clerk  to  have  the  order  entered.  The  clerk  isso-  ' 
waa  entitled  to  ten  cents  for  filing  the  request ;  but  the  Fulton  Bank 
affidavit  was  unnecessary  under  that  rule.  The  third,  Belih. 
fourth,  fifth,  sixtli  and  seventh  items  are  for  services  not 
naoally  performed,  and  ought  not  to  have  been  taxed 
withottt  evidence  that  they  were  actually  performed. 
^  Drawing  statement  of  the  case  for  counsel,  &c.  $2.50. 
Attending  two  counsel  with  the  same  for  advice,  $1.50.'' 
These  items  were  found  in  the  fee  bill  of  1813,  but  were 
stricken  out  of  Chancellor  Kent's  bill  in  1818,  on  the 
ground  that  the  charges  were  for  services  merely  fictitious, 
which  were  seldom  if  ever  performed.  (Assembly  Jour. 
Feb.  25, 1818.)  They  related  only  to  answers  to  bills  in 
this  conrt,  and  were  never  applicable  to  an  answer  to  a 
petition  of  appeal.  The  items  embraced  in  the  tenth  and 
eleventh  objections  appear  to  be  legal  charges,  and  the 
*8ervice8  must  necessarily  have  been  performed.  The  an-  [*188] 
8wer  to  the  petition  of  appeal  must  be  signed  by  counsel. 
^  language  of  the  act  of  1813  shows  that  the  legislature 
contemplated  tlie  signatures  of  two  counsel  to  the  petition 
of  appeal  and  to  the  answer.  In  the  revised  statutes  the 
^goage  is  altered,  and  a  distinction  is  made  between  the 
petition  of  appeal,  or  the  answer  to  the  same,  and  the  case 
for  the  court ;  showing  that  the  allowance  is  to  be  for  one 
counsel  only  in  the  first  case,  and  for  two  counsel  in  the 
l««t  The  twelfth  and  thirteenth  objections  relate  to  ser- 
vices which  are  usually  performed,  and,  I  presume,  must 
Iwive  heen  in  this  case.  The  fourteenth  relates  to  the 
i^nmher  of  written  copies  of  the  case  for  which  the  solici- 
*<>rha8a  right  to  charge  by  the  folio.  The  case  of  the 
respondents  on  the  first  appeal  has  been  swelled  to  the 
extent  of  644  folios ;  of  which  125  are  said  to  be  original 
"natter,  and  the  residue  consist  of  copies  in  hsec  verba  of 
"^e  pleadings,  depositions,  petitions,  aflBdavits,  &c.  The 
D^aster  has  aiiowed  for  a  draft  and  three  copies  of  the 
^ginal  matter,  and  for  three  copies  of  the  pleadings  and 
other  matters  not  original  to  be  inserted  therein.    The 
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1880.  policy  6f  the  legislature  has  been  to  pay  liberally  for  ( 
fiilton  Bank  vices  aictiially  and  neceadarily  perfcHrmed^  bnt  to  diaco 
^*  age  the  multiplication  of  copies  of  papers  or  other  £ 
tions  seryicesy  which  are  nerer  made  or  performed  ezc 
for  the  mere  purpose  of  increasing  a  bill  of  eosta.  In  i 
instance  the  number  of  copies  is  fixed  by  the  fee  bill  i 
cannot  be  ihcreased.  The  solicitcxr  h  entitled  to  the  dk 
of  the  original  matter  to  be  inserted  in  the  case ;  to  c 
copy  of  such  drafb,  together  with  the  matter  not  origin 
to  be  sighed  by  counsel ;  and  to  one  other  copy  for  1 
printer.  No  more  written  copies  are  neeeseary,  as  the  c 
signed  by  the  counsel  ia  retained  by  the  solicitor  if  il 
in  fact  erer  made  before  the  case  is  printed.  No  alh 
ance  can  be  taxed  for  abbreviating  the  case  for  coude 
for  if  properly  dtawn,  the  case  itself  is  nothing  but  an 
breviation  of  the  pn^ceedings  in  the  cause.  The  f^ 
prop^ly  constitute  a  part  of  the  case  required  by  the  8^ 
and  twelfth  rules  of  the  court  for  the  correction  of  err 
and  should  be  estimated  as  a  part  thereof.  No  Bepiu^ 
[*18&]  items  for  drawing,  signing,  *copying  or  serving  points- 
allowed  by  the  fee  bill,  or  required  by  th^  practice  of" 
court.  Under  the  fee  bill  of  181^  the  solicitor  waa 
lowed  for  the  draft  of  his  brief  by  the  folio,  and  for 
copy  thereof  for  the  use  of  counsel.  By  the  revised  £ 
utes,  he  is  allowed  but  two  dollars  for  the  draft  and 
thing  for  the  copy.  In  this  case  the  allowance  must 
according  to  the  former  rate.  Tlie  solicitor  has  char] 
his  brief  on  the  first  appeal  at  250  folios,  and  on  the  1 
at  150.  He  also  claims  to  be  allowed  for  three  copies 
eaclu  The  taxing  ofiicer  has  reduced  each  brief  to  1 
folios,  and  allowed  for  tvro  copies  of  both,  amounting 
the  whole  to  $64.  It  is  still  objected  by  the  appeUai 
that  the  amount  allowed  by  the  master  is  enormous  a 
oppressive.  Neither  of  these  briefs  have  been  exhibit 
to  the  court  to  enable  me  to  judge  whether  the  numl 
of  folios  taxed  by  the  master  were  proper  or  necessa 
It  seems  to  be  a  misnomer  to  call  either  of  them  a  bri 
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fm  ft  motion  to  amend  an  answer  or  to  re-examine  a  wit        iilft> 
Q6n»   I  moflt  therefore  direct  the  officer  on  re-taxation  to  fUtoABmk 
etrika  out  the  allowance  for  the  second  copy  of  each,  and      Belb^ 
to  look  into  them,  and  see  whether  they  ong)it  not  still 
fivther  to  be  reduced.    The  twentieth  and  twenty-first 
olQeetions  relate  to  the  copy  of  the  chancellor's  opinion 
Ciitiie  last  motion,,  printed  for  the  nse  of  the  court  on  the 
fint  appeaL    This  opinion  is  contained  in  the  case  made 
OP  tlie  last  appeal,  and  the  respondents  are  not  to  be  al- 
lowed for  two  copies  for  the  printer^  or  the  expense  of 
pdoling  it  twice,  as  that  was  unnecessary.    These  items 
most  be  stricken  ouit  of  the  first  bill    The  master  has  al- 
lowed fi>r  "  solicitor  and  counsel  attending  on.  motion  to* 
affirm  decree,  $2^5,''  and  the  like  sum  for  attending  on 
motion  for  judgment  for  the  respondents.    These  charges 
sve  for  one  and  the  same  service,  and  both  should  not 
bafe  been  allowed.    The  charge  for  solicitor  and  counsel 
stteodiog  on  motion  for  remittitur  should  have  been  dis- 
^wed.    No  such  motion  is  ever  made;  it  follows  of 
<xmi8e,  on  the  affirmance  or  reversal  of  a  decree.    The 
dlowance  of  one  dollar  to  the  solicitor  for  obtaining  the 
'^emittitar,  and  attending  this  court  therewith,  is  all  to 
^hich  he  is  entitled.    I  have  imderstood  that  one  of  the 
f^rmet  taxing  officers  has  been  in  the  habit  *of  allowing        [^190] 
^  8€{)arate  soHcitor's  and  counsel  fee  as  to  every  distinct 
foigi^  of  direction  contained  in  an  order  or  decree  of  this 
*wirt,  or  of  the  court  for  the  correction  of  errors ;  and  that 
a^siaiilar  allowance  has  been  made  for  every  day's  attend- 
•^ce  on  an  order  of  reference.    Both  allowances  are  im- 
P]x>per  and  illegal ;  and  the  latter  was  by  a  former  cban- 
^^W  made  an  express  ground  of  complaint  to  the  execu- 
^^^  against  the  conduct  of  certain  masters  who  continued 
^  fa^x  the  same,  notwithstanding  the  decision  of  the  court 
^  *Ue  contrary.    (Assembly  Journal,  28th  January,  1812, 
^  In.)    The  items  objected  to  in  the  bill  on  the  second 
^pl^^al  depend  upon  tlie  same  principles,  except  as  to  ser- 
^ic^s  since  the  argument    The  appellate  court  thou|js|lit 
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188a  both  appeals  should  have  been  argued  together,  as  most 
Fulton  Bank  of  the  principles  embraced  in  the  arguments  were  equally 
BmcIl  applicable  to  both.  Hence  they  considered  the  repetition 
of  the  same  matter  in  the  second  case,  which  was  em- 
braced in  the  first,  as  a  useless  expense,  and  refused  to 
permit  it  to  be  taxed.  But  the  questions  were  not  in  all 
respects  the  same  on  such  appeal,  and  the  taxable  fees  to 
counsel  never  in  fact  are  equal  to  the  amount  actually 
paid.  As  these  were  separate  appeals,  brought  at  differ- 
ent times,  and  in  relation  to  orders  of  a' different  charac- 
ter, I  think  the  usual  costs  on  each,  previous  to  the  deci- 
sion of  the  court,  should  be  allowed ;  deducting  however, 
for  such  parts  of  the  case  and  brief  as  were  unnecessarily 
repeated  on  the  second  appeal.  Ko  allowance  must  be 
made  for  duplicate  proceedings  after  the  argument.  The 
court  decided  both  appeals  together,  and  directed  them  to 
be  consolidated  in  the  order  of  affirmance,  to  saVe  the 
useless  expense  of  two  remittiturs,  and  of  separate  orders, 
enrolments  and  executions  in  the  court  of  chancery, 
to  carry  into  effect  their  decision.  The  party  should 
have  obtained  one  remittitur,  reciting  both  appeals,  and 
containing  the  decision  of  the  court  thereon,  as  consoli- 
dated and  entered  in  the  minutes  of  the  clerk.  The  filing 
the  remittitur  in  this  court  and  the  order  consequent 
thereon,  and  the  enrolment  of  the  decree  of  the  court  of 
appeals  and  the  execution  for  the  costs  awarded  by  that 
court,  are  a  necessary  part  of  the  costs  of  the  appeal,  and 
must  be  incorporated  into  the  same  bill  and  annexed  to 
the  enrolment  of  the  decree  here. 
[♦191]  *The  bills  of  cost  in  this  case  must  be  redrawn  and  re- 

taxed  upon  the  principles  above  stated,  leaving  out  the 
objectionable  items  and  those  which  were  before  rejected 
by  the  taxing  officer.  The,  respondent's  solicitor  is  also 
to  bo  permitted  to  add  to  the  first' bill  of  costs  the  addi- 
tional expense  of  reciting  both  appeals  in  the  remittitur, 
and  of  the  enrolment  of  the  decree  to  carry  into  effect  the 
decision  of  the  appellate  court.  The  costs  may  be  re-taxed 
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by  the  vice  chancellor  of  the  first  or  of  the  third  circuit  on       i^sa 
the  iisaal  notice.  Lynda 

Bodd 


LyNDE  v.   BuDD  and  0THSB8. 


fiinD.  in  April,  181 8»  sold  land  to  B.  an  infant,  and  the  infant  upon  the 
meotion  and  delivery  of  the  deed  to  him  gave  to  D.  a  bond  and  moii- 
gage  vpon  the  premiees  for  the  purcliase  money ;  and  the  deed  and 
Dort^e  were  both  duly  acknowledged  and  recorded,  and  one  half  of 
tkepareliMe  money  was  paid  to  D.  by  B.  at  the  time  of  the  purchase; 
ud  B.  the  infant  immediately  went  into  possession  of  the  premises,  and 
Motioaed  in  possession  until  after  he  arrived  at  the  age  of  21  yean ; 
■od  then  sold  the  same  to  R.  who  conveyed  them  again  to  other  persona; 
ud  all  the  purchasers  had  full  knowledge  of  the  mortgage,  which  waa 
iwgoed  by  D.  to  L.  in  1819 ;  it  was  held,  that  the  mortgage  was  a  legal 
chaige  upoQ  the  land,  and  that  if  the  premises  did  not  sell  for  a  sum  sof- 
iKi«Dt  to  discharge  the  amount  due  upon  the  mortgage,  with  the  costa 
<tf  the  luit,  B.  would  be  liable  to  pay  the  balance. 

^  contract  with  the  infant  was  not  void,  but  only  voidable  at  his  elao- 
"«»i  vhen  he  became  of  age. 

He  might  then  have  relinquished  the  property,  and  claimed  a  re-payment 
of  the  money  paid  by  him  to  the  grantor  at  the  time  of  the  purchase. 

soihy  eofitinuing  in  poesession  after  21,  and  conveying  the  land  with  war- 
*^^t  he  affirmed  the  contract,  and  made  himself  liable  for  the  payment 
'^f  the  residue  of  the  purchase  money. 

^  deed  and  mortgage  being  executed  at  the  same  time  formed  but  one 
^otraet;  and  the  infant  could  not  affirm  such  contract  as  to  the  deed 
^  avoid  it  as  to  the  mortgage. 

^April,lfel8,  J.  Dearborn  sold  and  conveyed  to  the  Apr*^  stoth 
^rfendant  Budd,  then  being  only  20  years  of  age,  a  lot  of 
^  in  Homer,  for  the  consideration  of  $600.  At  the 
*^wne  time  Budd  executed  and  delivered  to  Dearborn  a 
^^  and  mortgage  for  the  purchase  money,  one  half 
"hereof  to  be  paid  immediately,  and  the  residue  on  the 
?»t  of  June,  1819,  with  interest.  The  deed  and  mort- 
8*8®  Were  both- duly  *acknowledged  and  recorded,  and  [*192] 
'^W  of  the  purchase  money  was,  on  the  day  of  the  ao- 
^owledgment,  paid  to  Dearborn  by  Budd.    Budd  went 
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^  ^^'^  _  immediately  into  possession  of  tiie  premises,  and  contin- 
Ljiid»  ned  in  possession  thereof  nntil  after  he  became  twentj-ono 
^^  years  of  age.  Budd  afterwards  sold  and  conveyed  the 
land  to  the  defendant  Bouse.  The  other  defendants  are 
subsequent  purchasers  from  Eouse.  All  the  defendants 
purchased  with  full  knowledge  of  the  mortgage,  wluch. 
was  assigned  to  the  complainant  by  the  mortgagee  in 
1819»  Tlie  only  question  now  raised  was,  whether  Bouse 
imd  the  purchasers  from  him  took  the  land  discharged 
from  the  lien,  by  reason  of  the  infancy  of  Budd,  at  tihic 
time  the  mortgage  was  executed. 

jST.  Dayton  and  J.  A.  CdUier^  iot  the  complainant* 

Henry  StephenSy  for  the  defendants. 

The  Chancellor.  The  contract  with  the  infant  in  tids 
case  was  not  void,  but  only  voidable,  at  the  election  of 
the  grantee  when  he  became  of  age.  He  might  then  have* 
relinquished  the  property  to  the  grantor,  and  claimed  back 
the  money  which  had  been  paid  at  the  time  of  tlie  pu]> 
chase.  (  WtUis  v.  TwamUyj  13  Mass.  B.  204.)  But  by 
continuing  in  possession  aft;er  he  became  twenty- one,  and 
finally  selling  and  conveying  the  land  with  warranty,  he 
a£9rmed  the  contract  If  an  infant  exchange  lands,  and 
after  he  becomes  of  age  continues  to  occupy  the  lands  ta- 
ken in  exchange,  he  affirms  the  bargain  and  the  exchange 
becomes  perfect.  (Co.  Litt.  51  b.  2  Vem.  325.)  In  Kd- 
ley's  case,  (1  Brownl.  B.  120,)  where  an  infant  took  a 
lease  of  land,  rendering  rent,  and  continued  in  possession 
after  he  became  of  age,  he  was  held  personally  liable  on 
the  covenant  for  the  payment  of  the  rent.  In  this  case^ 
the  deed  and  mortgage  being  given  at  tlie  same  time  are 
to  be  construed  together,  as  forming  only  one  instrument 
or  contract.  (1  Paige's  E.  455.)  The  infant  cannot  avoid 
one  part  and  affirm  the  other.  If,  when  he  came  of  age» 
he  had  elected  to  avoid  the  bond  and  mortgage,  the  deed 
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idso  would  bare  been  avoided.    By  contiilning  in  podees*^^ 

iion,  and  conreying  the  land,  he  affirmed  the  whole  bar-      i-ynd» 

gain,  and  made  himself  legally  liable  for  the  payment  of      Bodd; 

die  residue  of  the  *parcha6e  money.    The  cases  of  JTe^- 

lard  y,  Cumminffs,  (1  Greenl.  R.  11,)  and  BoberU  v.  Wig^ 

fir^  (1 N.  H.  R.  78,)  are  directly  in  point  on  this  question. 

The  case  of  Badger  v.  Phinney,  (15  Mass.  R.  359,)  also 

shows  that  an  infant  cannot  disaffirm  the  contract,  and  at 

the  same  time  retain  the  fruits  of  the  bargain  which  ho 

has  made  while  under  age. 

The  mortgage  in  this  cas^  is  therefore  a  legal  charge 
QpoQ  the  land ;  and  there  must  be  the  usual  decree  di- 
recting a  reference  to  complete  the  amount  due,  and  for 
a  sale  of  the  premises  on  the  usual  notice  on  the  confirm- 
ation of  the  master's  report  There  must  also  bo  a  de- 
cree over  against  Budd  for  the  balance,  if  the  premises  do 
Bot  sell  for  enough  to  pay  the  amount  reported  due,  with 
tte  costs  of  this  8ttit[l] 

[1]  W]ktt«t«r  may  be  the  tvl^  m  to  ezecntory  eontraete,  it  is  claar 

Ait  the  executed  contract  of  an  mtmht  ia  Toidable  onTy,  and  only  the  in- 

^t  or  his  legal  representatiye  can  avoid  it    lb.     The  deed  of  an  infant 

porpoitiog  to  be  founded  upon  a  valuable  consideration,  is  not  absolutely 

▼Old  but  merely  voidable ;  and  to  render  a  subsequent  conveyance  by  an 

^*vA  after  he  arrives  of  age,  an  act  of  dissent  to  the  prior  deed,  jt  must 

^  ^  ioeonsistent  therewith  that  both  deeds  cannot  properly  stand  toge- 

^*    SoffU  Fire  Iru,  Co.  v.  Lent,  6  Paige,  685.     Infants  may  elect  at  ma- 

^"^  to  take  property  purchased  by  his  gpiardian  with  his  money,  or,  the 

'^^  aDd  interest    An  election  deliberately  made  will  be  binding  upon 

^    Ooplinffer  v.  Btokee,  Meig's  Rep.  175.    An  infsnt  can  only  avoid  an 

^  ^^«  of  record,  pending  infancy ;  otherwise  as  to  acts  in  pais.     Any 

^  *^  twenty -one,  disavowing  or  dissenting  from  a  deed  delivered  dur- 

^  loiaDcy,.  wit}i  equal  solemnity  with  the  deed,  annuls  and  avoids  the 

*^    BtH^tenfidge  v.  Omuhy,  1  J.  J.  Marsh.  862.    Where  there  was  a 

^^  proof  of  a  oontraot  and  part  perfonnance,  by  the  ancestor,  specific 

'^''^'QUq^  was  decreed  against  an  infant  heir,  who  was  allowed  tAz 

'"^'^  after  coming  of  age  to  show  cause.     WUkinton  v.  Wilkinton,  1 

^^°'  SOI.    Although  the  courts  will  not  aUow  infants  to  be  bound  by 

^  that  are  prejudicial  to  them,  yet  they  will  support  such  as  are  bene- 

***^     JUdford  V.  We9U0U,  1  DeMiu.  696.     When  it  i»  for  the  beneHf  of 

'^^^i^  the  eooit  will  aatborize  a  chADge  of  their  property,    ifi^ftfr  y.  Ai^ 
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ger^  8  Desau.  18.    And  Bales  of  estates  in  which  they  Lave  an  intexvit 
BtapUton  v.  Langttafff  3  Desau.  22.     Where  it  appeared  that  the  parents 
of  infants  were  unable  to  maintain  tliem,  tlie  court  ordered  them  to  be 
maintained  out  of  their  own  property.     Cudworth  v.  Tfiompton,  admr.  of 
Hall,  8  Desau.  258.     Where  infants  had  a  large  estate,  and  their  mother 
only  a  bare  competency,  the  court  decreed  an  allowance  out  of  their  es- 
tate for  their  maintenance  and  education.     The  mother  allowed  to  hare 
the  exclusive  direction  of  the  education  of  her  daughter,    ffeifward  v.  Cuti^ 
bertf  4  Desau.  445.    An  infant  is  allowed  twenty  yeara  after  he  arrivee  at 
age  to  file  his  bill  for  redemption  of  a  mortgage.  Lamar  y.  Jone$,  8  Har.  A 
MoHen.  828.    A  grant  adjudged  to  be  cancelled  and  void  on  a  scire  facias, 
out  of  chancery,  will  not  divest  the  property  of  an  infant,  who  is  not  a 
party  to  the  suit  in  chancery.     Digget  v.  Beale^  1   Har.  A  McHen.  67. 
An  infant  cannot  retain  property  purchased  by  him,  and  at  the  same  time 
repudiate  the  contract  of  purchase  under  which  he  received  the  property. 
And  where  the  infant  after  he  becomes  of  age,  repudiates  the  sale,  the  title 
to  the  property  remains  in  the  vendor,  as  between  such  vendor  and  th» 
infant    Kitchen  y.  Lee,  11  Paige,  107.     Where  the  guardian  of  an  infanU- 
invests  the  property  of  his  ward  in  real  estate,  in  the  name  of  such  ward^ 
without  authority,  or  conveys  to  the  ward  real  estate  in  payment  of  a  deb^^ 
due  from  himself  without  the  sanction  of  the  court  of  chancery,  the  infant,.^ 
upon  arriving  at  the  age  of  twent3'-one,  has  the  right  to  elect  to  keep  th^^ 
property  thus  conveyed  in  lieu  of  the  debt,  or  may  repudiate  the  eon — 
Teyance,  and  claim  the  money  and  interest    Eekford  y.  DeKay,  8  Paig^  -^ 
00.    See  Waterman's  Am.  Cb<  Digest,  tit  Infant. 


KlNGSLAND,  ASSIGNEE,  &0.,  V.  KoBEBTS,  EXECUTRIX,  &C. 


Where  a  bill  was  filed  to  settle  the  accounts  of  a  joint  adventure,  mo 
than  twenty  years  after  the  whole  subject  of  the  controversy  had  arisezi^ 
and  where  the  justice  of  the  claim  had  not  been  admitted  during  thflit 
time,  the  stalenees  of  the  demand  was  considered  a  good  reason  for  M- 
fusing  any  relief  to  the  complainant 


April  sotlk  The  complainant  filed  his  bill  in  this  suit  for  an  account^ 
and  the  cause  was  submitted  on  the  pleadings  and  proofi. 
The  facts  in  the  case  sufficiently  appear  in  the  opinion  of 
the  chancellor. 


The  Chancellob.  Tliis  bill  was  filed  in  December,  1825, 
by  the  assignee  of  K.  Eoberts,  an  insolvent  debtor,  to  re* 
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cover  from  the  executrix  of  M.  Jones  a  balance  alleged       18»0- 
to  be  due  from  the  latter,  previous  to  1805.    K.  Roberts,    KingiUnd 
H.  Jones  and  R.  Simons  were  owners  of  the  brig  Amiable     Bob«rt& 
Creole  in  1803,  each  owning  one  third.    Tlie  brig  was 
ci^tared  in  1801 ;  and  being  insured,  R.  Roberts  received 
the  insurance  money,  and,  as  he  alleges,  paid  the  other 
owners  their  share  of  the  money,  leaving  certain  debts 
for  supplies  furnished  the  brigtunpaid.    This  settlement 
was  in  September,  1804,  and  the  claim  in  this  cause  is  for 
Jones'  share  of  what  *Roberts  says  he  paid  on  account  of        [*1943 
the  ship,  in  the  latter  part  of  the  same  year.    R.  Roberts 
was  discharged  under  the  insolvent  act,  in  July,  1817, 
»nd  assigned  his  property  to  Kingsland.    Jones  died  in 
November,  1824,  and  §imons  tlie  May  preceding.    It  is 
evident,  from  exhibit  No.  4,  that  the  whole  subject  matr 
^f  of  this  controversy  arose  on  and  previous  to  the  12th 
tf  January,  1805 ;  nearly  twenty-one  years  before  this 
fiwt  was  commenced.    Jones  lived  more  than  nineteen 
y^ws  after  that  time,  and  it  is  evident  fix)m  the  exhibits 
produced  that  he  never,  during  that  time,  could  have  ad- 
^^tted  the  justice  of  the  claim.    I  am  inclined  to  think 
^^t  this  is  a  case  where  an  action  of  assumpsit  would 
have  been  sustainable,  if  there  was  any  justice  in  the 
claim ;  and  consequently  that  the  statute  of  limitations 
^ould  be  a  good  bar.    But  at  all  events,  the  staleness  of 
"^©  demand,  and  the  length  of  time  which  has  elapsed, 
^^  sufficient  to  induce  this  court  to  refuse  its  aid  at  this 
^Die.    The  suit  is  not  commenced  until  all  those  who 
^^Id  explain  the  transaction  are  in  their  graves ;  and  the 
^"ginal  party  making  the  claim  is  the  only  witness  to  sub- 
stantiate a  single  item  of  the  account.    It  also  appears 
that  he  was  the  person  who  applied  to  the  counsel  to  com- 
^nence  the  suit  in  the  name  of  his  assignee.    Although 
f  Executrix  has  been  fortunate  enough  to  find  his  re- 
^^P^  in  full  dated  in  1806,  about  one  year  after  the  con- 
f'^^^i^y  arose,  this  witness  attempts  to  explain  it  away. 
^^^  however,  he  has  not  succeeded  to  the  satisfaction 
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^^0-      of  the  court.    The  receipt  is  for  two  hundred  and  twenty* 
Ogikn     five  dollars  in  full  of  all  demands  against  the  brig.    Con* 
gj^      sidering  all  the  facts  of  this  case,  and  the  frequent  mis- 
takes this  witness  made  in  other  parts  of  his  examination 
I  am  satisfied  I  should  be  doing  injustice  to  the  heirs  of 
Jones  if  I  trusted  to  his  recollection  to  explain  away  dm 
receipt    Although  Jones  frequently  consented  to  submit 
the  justice  of  the  claim  t)f  Eoberts  to  his  neighbors,  it  is 
not  to  be  inferred  from  that  circumstance  that  he  admit- 
ted its  correctness.    I  think  the  contraty  presumption 
would  be  the  most  reasonable.    The  owiien  of  difiTerent 
interests  in  a  ship  are  tenants  in  common  and  not  part- 
ners ;  and  each  one  is  liable  for  his  portion  of  the  repaiiSi 
&c    If  Roberts  paid  to  Simons  bis  share  of  the  insurant 
f*196]        ^monej  before  his  part  of  the  debt  was  settled,  it  does 
not  follow  that  Jones  was  bound  to  pay  the  half  of  his 
share  of  those  debts  if  he  afterwards  became  insolvent 
Jf  Roberts  paid  a  debt  due  from  himself  and  his  joint 
owners,  he  should  have  called  on  Simons  for  his  share 
while  he  was  responsible. 
The  bill  must  be  dismissed,  with  costs. 


Ogoen  ajtd  arHs;B8,  exeoutpbs,  &o.  v.  Sicmi. 

Where  R.  H.  appointed  by  his  will  three  exeenton  and  derieed  to  thou 
all  hie  real  eetate  upon  aereral  tratte,  one  of  which  w«i,  to  execute  aD 
proper  deeds  ao4  take  the  proper  measures  flor  fUliUlipg  all  contracta  en- 
tered into  by.  the  testator,  or  by  them  for  the  sale  of  any  part  of  his  real 
estate ;  and  the  testator  declared  in  his  wfll,  that  m  case  one  or  more  of 
his  exeeators  should  die  before  himself,  or  should  decline  to  execnte  the 
trust,  if  one  so  died  or  declined,  the  remaining  two.  should  nominate  an* 
other  person  as  their  co-executor  and  trustee ;  and  if  two  of  them  should 
die  or  decline,  then  the  testator  declared  that  his  sons  should  nominate 
one  person,  and  his  daughters  another,  and  the  persona  so  nominated,  if 
approved  by  the  remaining  executor,  should  become  executors  and  froa- 
tees  under  the  wiU ;  and  if  all  the  executors  should  die  or  decline,  tliAt 
then  the  teatatot^s  sons  and  daughters  might  choose  two  pafaons  as  afjr^ 
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trid  H  iieettton  and  tntttaM,  and  whiob  two  ptrsoof  n^ht  nomincte        'MWK 
tnd  ehooM  flie  third;  mad  After  Um  making  of  the  will,  the  tettator  "^q^j^ 
iBade  a  eodicil  thereto,  and  by.it  appointed  two  additional  ezecnton  v. 

ind  tnutecfl  of  his  will,  and  then  repnbliahed  his  said  will  with  the  Bmtth. 
eedkil  ts  a  part  thereof;  four  of  the  eaeeutors,  in  Februavgr,  1880,  prored 
the  will,  and  one  renonneed ;  it  was  held,  that  nnless  a  greater  niimber 
ftai  two  deeliaad  the  trast,  it  would  Bot .  be  aeeeeaary  to  supply  their 
flaiM  m  the  maimer  prsseribed  in  the  will;  and  that  the  fonr  who  had 
qulifiad,  posieoeed  erery  neeeasary  power  to  execnte  all  the  trasts  men* 
tioBfd lathe  will 

y^Un  a  part  only  of  the  exeentors  qualify  aitfd  aeeept  the  trust,  thoee  who 
-fH%  wfll  hare  full  aothority  without  the  others  to  ezoctite  a  power 
ttcoarqr  real  •  estate,  which  is  by  the  will  eonlSarred  on  the  exeentors 
liBadtheran. 

Snesion  who  do  not  prore  the  will,  are  superseded  by  the  grant  of  let- 
ten  tciUmentary  or  of  administration  to  othen;  and  they  aannot  dis- 
fm  «f  toy  part  of  the  estate  imtiMhey  appaar  and  qualify  aa  eseeo- 

Bkbubd  HABUoif,  late  of  the  citj  of  New-Totk,  de-  Afrilaist 
cosed,  being  in  1827  seized  in  iS^  of  a  lot  of  land  in  the 
county  of  Jefferson,  eontracted  to  sell  the  same  to  the  de- 
•    ftndant,  who  immediately  entered  into  possession  of  the 
*lot,  and  has  continued  in  possession  ever  since.    In  1825,        [*196] 
Iff*  Harison  made  and  published  his  will,  and  thereby  de- 
^  all  his  estate  real  and  personal  to  his  executors,  T. 
LOgden,  W.  Johnson  and  B.  Bobinson,  upon  the  trusts 
therein  mentioned.    The  first  trust  expressed  in  the  will 
^that  the  executors  and  trustees,  either  personally  or  by 
•ttorney,  should  execute  all  proper  deeds,  and  take  proper 
measores  for  fulfilling  all  contracts  entered  into  by  the 
ttttator,  or  by  themselyes,  for  the  sale  of  any  part  of  the 
Mater's  real  estate.    The  will,  after  specifying  other 
traata,  contained  the  following  clause :  *^  And  whereas,  it 
may  happen  that  one  or  more  of  my  executors  may  die 
before  me,  or  decline  to  execute  the  said  trusts  I  do  here- 
by declare  that  if  only  one  of  them  should  die,  or  decline 
the  said  trusts,  that  the  remaining  two  shall  and  may 
nominate  another  person  whom  they  may  think  fit,  to  be 
die  third  executor  and  trustee.    Bat  if  two  of  my  said 
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1880.  trustees  should  die,  or  decline  to  execute  the  said  tm 
Ogden  that  then  my  sons,  or  a  majority  of  them,  shall  and  n 
g^y^  nominate  one  person,  and  my  daughters,  or  a  majoritj 
them,  another,  who  if  approved  of  by  the  then  execal 
shall  become  executors  and  trustees  under  this  my  itv 
And  if  all  the  said  before  named  executors  shall  die  bef 
me,  or  decline  to  execute  the  said  trusts,  then  and  in  si 
case  two  other  persons  may  be  chosen  by  my  sons  a 
daughters  respectively,  as  aforesaid,  to  be  executors  a 
trustees  under  my  will ;  and  the  said  two  persons  n 
nominate  and  choose  a  third  to  be  joined  with  them  inl 
execution  of  the  said  trusts.  And  in  every  case  the  p 
son  or  persons  to  be  so  nominated  and  chosen  as  aforesa 
shall  take,  have  and  possess  all  the  estate,  rights  and  po 
ers,  and  be  subject  to  all  the  duties  which  any  of  t 
trustees  named  in  this  my  will  would  have,  or  be  entid 
or  subject  to,  as  fully  and  effectually  as  if  they  had  be 
named  as  trustee  and  executor,  or  trustees  and  execnto 
in  and  by  my  said  will."  In  1827,  and  after  the  aforesf 
contract  was  made  with  the  defendant,  the  testator  ma 
and  published  a  codicil  to  his  will,  and  in  such  codi 
nominated  and  appointed  his  friend  Clement  C.  Mo( 
and  his  son  William  H.  Harison  executors  of  the  w 
[*197]  and  trustees  under  it,  with  all  the  powers  which  had  *bc 
conferred  upon  his  other  executors ;  and  he  thereby 
published  the  original  with  the  said  codicil  annexed.  1 
testator  died  in  December,  1829,  seized  of  the  land  c 
tracted  to  be  sold  to  the  defendant.  Four  of  the  execut 
and  tnistees  in  February  last  proved  the  will ;  and 
Johnson,  the  remaining  executor  and  trustee,  renoun< 
in  the  manner  prescribed  by  the  revised  statutes.  T 
whole  of  the  purchase  money,  which  the  defendant  agn 
to  pay  for  the  land,  became  due  on  the  first  of  Febnu 
last.  The  complainants  tendered  to  the  defendant  a  de< 
executed  by  themselves  and  all  the  heirs  at  law  of  the  t 
tator,  containing  the  usual  covenants  of  warranty  as  to " 
title,  and  demanded  from  the  defendant  payment  of 
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purchase  money.  The  defendant  refused  to  accept  the 
deed,  or  to  pay  the  purchase  money,  upon  the  ground  that 
no  person  had  been  substituted  as  executor  and  trustee  in 
4e  place  of  W.  Johnson,  either  by  the  two  other  execu- 
tors named  in  the  original  will,  or  by  all  the  executors 
who  had  qualified  ;  contending  that  the  deed  would  not 
be  Talid,  unless  some  person  was  thus  substituted  as  ex- 
ecutor and  trustee,  and  joined  in  the  conveyance. 

IT.  jE  Harrison^  for  the  complainants,  insisted  that  by 
4e  appointment  of  the  two  additional  executors,  the  tes- 
Wor  intended  to  revoke  the  clause  in  the  original  will  for 
^Ijing  vacancies.  That  he  had  either  altered  his  mind 
ttto  the  number  of  executors  and  trustees,  or  had  intend- 
^  to  provide  against  the  contingency  of  vacancies  by  in- 
^fcasing  the  number  of  executors  and  trusteed. 

T*  W,  LudUrw^  for  the  defendant. 

5^  Chancellor.    The  true  construction  of  this  will 

^^  codicil,  taken  together,  appears  to  be  this :  By  the 

^^ginal  will  the  testator  intended  that  tlu«e  executors 

^^^  actually  accept  the  trust ;  and  if  any  of  those 

^med  by  him  declined,  provision  was  made  to  supply 

^^  vacancies.     In  the  codicil  two  others  are  added,  with- 

^'^t  any  new  direction  as  to  supplying  vacancies  if  any  of 

^^m  should  renounce  the  execution  of  the  will.    The 

.^^ginal  intention  of  the  testator  will  therefore  be  carried 

^^  effect  by  permitting  any  *number  of  the  executors, 

^^  less  than  three,  to  qualify  and  execute  the  trust.    If 

^^  or  more  of  them  had  renounced,  the  number  must 

[^^©  been  increased,  so  as  to  complete  that  number  in 

^  manner  specified  in  the  original  will.    But  as  four 

^"^e  qualified,  there  is  no  necessity  of  supplying  the  place 

*   the  fifth,  who  has  renounced  the  trust.    The  learned 

^^mentator  on  American  law,  in  the  last  volume  of  his 

Enable  treatise  which  has  just  been  published,  supposes 

^OL,  a  16 
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1880.  that  the  proriBion  authorizing  the  execnton  who  ] 
Ogdw  the  will  tx>  ookiyej  without  the  others  has  been  r^eal 
gj^  the  recent  rerision.  (4  Kent's  Commentaries,  320.) 
he  Terr  proper!  j  declares  soch  an  alteration  of  thi 
to  be  injudicious,  fiis  opinion  is  fonnded  upon  the 
stmction  of  the  106th  and  112th  sections  of  that  tit 
the  revised  statutes  which  treats  of  the  nature  and 
ities  of  estates  in  real  property,  and  the  alienation  th< 
(1  R.  S.  735.)  But  he  has  evidently  overlooked  the 
fifth  section  of  the  subsequent  title,  relating  to  the  p( 
and  duties  of  executors,  &c.  in  which  the  provision  < 
statute  of  21  Hen.  8,  ch.  4,  is  re-enacted,  almost  ii 
same  words  as  in  the  former  statutes  of  this  state. 
B.  109,  §  55.)  l^ie  15th  and  16th  sections  ol  the 
relative  to  the  granting  of  letters  testamentaiy  and  i 
ministration,  (2  R.  S.  71,)  declare  the  executors  Wl 
not  prove  the  will,  and  who  are  not  named  as  such  i 
letters  testamentary  or  of  administration,  to  be  supen 
thereby,  until  they  shall  appear  and  qualify ;  and 
are  prohibited  from  disposing  of  any  part  of  the  e 
These  provisions  limit  and  control  the  112th  sectio 
the  article  relative  to  powers  contained  in  a  prec< 
part  of  the  revision.  The  power  in  that  case  is  only 
ed  in  the  executors  who  prove  the  will,  and  they  mu 
join  in  the  execution  of  the  power.  In  this  case  the 
er  to  execute  conveyances,  given  by  the  will  to  th 
ecutors,  was  duly  executed  by  those  to  whom  letter 
tamentary  were  granted  since  the  revised  statutes 
into  operation.  Tlieir  deed  conveyed  a  good  and 
title  to  the  purchaser,  and  he  is  bound  to  accept  the 
and  to  pay  the  balance  due  agreeably  to  the  contra] 
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B«deU 
*BXDELL  fK  HoTFMAir  AND  OIHEB8.  E^nff 

I V^^  int€»li(Md«r,  ftnoUy  m  e«Ued,  is  wlier«  the  compUnant  claims 

M  rdkf  ipinat  either  of  the  defendants,  but  only  asks  for  leave  to 

p«y  tke  meney  or  deliver  the  property  to  the  one  to  whom  it  of  right 

WIngi)  and  that  he  may  thereafter  be  protected  from  the  claims  ef 

Ml 
^       feiiti Ul  ii  the  Mietvra  of  a  bill  tsf  interpleader  may  be  filed  to  redeem 

tbd  beUft  iBie  ponetsion  of  mortgaged  premises^ 
Aid  vWe  from  conflicting  claims  of  the  defendants  the  complainant  is 

ttipdUd  tp  resort  to  such  suit,  he  will  be  allowed  his  costs. 
^  b  Un  in  the  nature  of  a  bill  of  interpleader,  costs  are  not  a  matter  of 

rights  Ui  mt  in  the  discretion  of  the  court 
tt^ioteqileader  should  not  be  filed  except  in  cases  where  the  com- 

|liuiiiit  ean  in  no  other  way  be  protected  from  an  unjust  litigation  in 

*bek^  hss  no  ia  tercet 
^  vWe  a  bni  of  interpleader  is  unneceesarily  filed,  the  eomplainani 

viliiotbe  allowed  his  eosts  out  of  the  fond 

^  complainant  gave  a  mortgage  to  H.  Eckford  to    May  ttk 

*care  the  payment  of  $1800,  in  fact  loaned  from  The 

We  and  Fire  Insurance  Company  of  New-York ;  but 

^hich  Eckford  negotiated  as  agent  and  took  the  securities 

^  his  own  name.    Six  hundred  dollars  of  this  debt  was 

P«d  previous  to  the  failure  of  that  company.    At  the 

^e  of  the  failure  one  note  of  $1200  remained  unpaid, 

^ which  the  bond  and  mortgage  of  the  complainant  was 

■^  n  security ;  and  which  note,  together  with  the  bond 

tod  mortgi^  and  certain  other  demands  due  to  tlie  com- 

P^)  had  been  assigned  to  Josiah  Barker,  in  trust  and 

(vthe  benefit  of  Jacob  Barker,  to  secure  the  latter  for 

certain  alleged  claims  of  his  against  the  company.    After 

^e  i^ointment  of  the  receivers  of  that  company,  the 

ttnoant  due  on  the  mortgage  was  claimed  by  them  from 

the  complainant.    Jacob  Barker  also  claimed  the  amount 

of  the  mortgage  under  the  assignment  to  him,  and  offered 

if  the  complainant  would  pay  him  the  money  to  give  the 

oomplainant  ample  security  to  indemnify  him  against  the 
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^880.  claims  of  the  other  parties.  The  complainant  dec 
iBedell  paying  the  money  to  Jacob  Barker,  and  filed  his  b 
Hoflbimii.  ^^®  nature  of  a  bill  of  interpleader  in  this  cause  ag 
Eckford,  the  receivers  of  the  Life  and  Fire  Insui 
[*200]  *Company,  and  the  two  Barkers ;  and  prayed  in  sai< 
that  tlie  defendants  might  interplead  and  settle  the 
between  themselves ;  that  the  note  and  bond  and  mort 
might  be  delivered  np  and  cancelled  upon  his  payioj 
court  the  amount  due  thereon ;  and  that  the  proper  pi 
might  execute  a  discharge  of  the  bond  and  mortga^ 
order  to  have  the  same  cancelled  on  record.  Eel 
having  no  personal  interest  in  the  suit,  suffered  the  b 
be  taken  as  confessed  against  him.  The  receivers  pi 
an  answer,  claiming  the  debt  for  the  benefit  of 
creditors  and  stockholders  of  the  company  genen 
and  the  Barkers  by  their  answer  claimed  it  as  beloDj 
to  Jacob  Barker  under  the  assignment. 

jK  B.  Cutting^  for  the  complainant 

M.  Hoffman^  for  the  receivers. 

D.  Selden,  for  the  Barkers. 

The  Chancellor.  A  bill  of  interpleader  Btricfly 
called  is  where  the  complainant  claims  no  relief  aga 
either  of  the  defendants,  but  only  asks  that  he  may  h 
liberty  to  pay  the  money  or  deliver  the  property  to 
one  to  whom  it  of  right  belongs,  and  may  thereaftei 
protected  against  the  claims  of  both.  {Mitchell  v.  ffa 
2  Sim.  &  Stu.  63.)  In  such .  cases,  the  only  decree 
which  the  complainant  is  entitled,  is  a  decree  that 
bill  is  properly  filed;  that  he  be  at  liberty  to  pay 
funds  into  court  and  have  his  costs ;  and  that  the  deft 
ants  interplead  and  settle  the  matter  between  themsel 
But  a  bill  in  the  nature  of  a  bill  of  interpleader  to  red( 
and  to  be  let  into  the  possession  of  mortgaged  premi 


CASES  IN  CHANCERY.  200 

may  be  filed.  And  in  a  case  where  the  complainant  had  isso. 
been  obliged  to  resort  to  such 'a  suit  in  consequence  of  Bedell 
the  conflicting  claims  of  the  defendants,  he  was  allowed  Hofoan. 
his  costs,  contrary  to  the  usual  practice  in  suits  to  redeem. 
{Goodrich  v.  S/ioehoUy  Preced.  in  Chan.  333.)  Costs  in 
such  cases  however  rest  in  the  discretion  of  the  court,  and 
are  not  a  matter  of  right ;  and  where  the  complainant  is 
10  foil  possession  of  the  mortgaged  premises,  and  cannot 
be*di6po9sessed  by  an  action  at  law  in  favor  of  either  of  [*201] 
the  parties  claiming  the  mortgage  money,  the  party  who 
btt  offered  to  receive  the  amount  due  and  give  an  ade- 
quate indenmity,  ought  not  to  be  charged  with  the  com- 
plainant's costs,  if  in  the  end  it  appears  he  was  in  the 
right  The  filing  of  bills  of  interpleader  ought  not  to  be 
enconraged ;  and  they  should  never  be  brought  except  in 
cases  where  the  complainant  can  in  no  other  way  protect 
himself  from  an  unjust  litigation,  in  which  he  has  no 
interest  The  defendants  in  this  case  were  actually  liti- 
gating their  rights  at  the  time  this  bill  was  filed.  The 
complainant  was  in  possession,  and  I  do  not  understand 
that  either  party  had  commenced  any  proceedings  against 
^.  I  think,  therefore,  that  he  should  have  awaited  the 
^vli  of  the  litigation  already  commenced,  or  have  ac- 
^pted  the  indemnity  offered  by  one  of  tlie  parties,  and 
P*id  the  money  to  him.  The  other  parties  are  officers  of 
wo  court,  and  ought  not  to  be  personally  charged  with 
^te,  in  any  event,  while  they  are  acting  in  good  faith ; 
^rither  ahould  the  fund  in  their  hands  be  subjected  to  the 
^^nae  of  useless  litigation.  The  complainant  must  be 
'^feved,  but  witliout  costs. 

It  was  proper  to  make  Eckford  a  party  for  the  purpose 
^  having  the  mortgage  properly  cancelled,  as  it  stood  in 
^^  name,  although  in  trust  for  one  of  the  other  parties, 
*^^  had  no  interest  in  the  suit,  and  <lid  right  in  not 
^king  any  unnecessary  expense.  No  other  decree  can 
^^  entered  against  him,  than  to  have  satisfaction  of  the 
Mortgage  acknowledged  by  him,  under  the  direction  of 
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>w<^  the  court  The  mortgage  most  be  discharged,  and  I 
BedcH  bond  and  note  given  up  -and  cancelled ;  and  the  moo 
Zl^^  in  conrt  most  remain  to  abide  the  final  decision  of  t 
cause  between  the  other  defendai>t8.  It  is  perhaps  i 
necessary  to  have  any  further  proceedings  between  t 
defendants  in  this  cause  for  the  .prenent,  as  tlieir  rig] 
are  in  the  course  of  litigation  in  another  suit.  The  qa 
lion  of  costs  and  all  other  questions  and  directions, 
between  them,  must  be  reserved ;  with  liberty  to  riti: 
to  apply  hereafter  for  an  issue  or  a  reference  to  set 
those  questions,  if  necessary,  as  they  shall  be  advised^ 

[1]  Proceedings  at  law,  being  confined  to  thA  imidediate  par*iei,H 
qnently  happens  that  justice  cannot  be  administered,  at  law,  betWeto 
who  are  actually  concerned,  without  a  circuity  of  aetioi.  Coaifei 
chancery  remedy  this  ineonvenienee,  and  the  evils  that  must  otkeviM 
■oH  from  it,  by  bills  of  interpleader.  When  a  person  owes  a  delt,  1 
from  peculiar  circumstances,  is  unable  to  decide  to  whom  he  ought  to 
it,  chancery  will  compel  the  parties  to  interplead.  The  eomplahiani 
a  bill  of  interpleader,  seeking  an  injunction  against  seTeral  partici^  i 
of  whom  is  Att,empting  to  coerce  payment  to  himself,  of  thM  same  dsou 
•hould  bring  tl>e  money  into  court,  or  at  least  give  boad  and  ascuitj 
its  ultimate  payment,  according  to  the  decree.  Briggt  y.  JTokhs,  7  I> 
411.  A  bill  of  interpleader  lies  only  where  two  or  more  persons  elaim 
same  debt  or  duty  from  the  complainant,  by  different  or  separate  inter* 
Hayti  executrix  y.  JohnBon,  4  Ala.  Rep.  267.  [Vide  Cooptr^s  Equity, 
Btory's  £q.  PI.  287.]  A  bill  of  interpleader  may  be  filed,  aIthoii|^ 
•laiiB  of  one  of  the  claimants  is  actionable  at  law,  and  that  of  the  ot 
in  equity.  LoMier*t  es^rt  y.  Van  Saun*t  admWs,  2  Green's  Ch.  Rep.  S25. 
seems  that  a  bill  of  interpleader  will  be  sustained  in  cases  where  it  is 
absolutely  neeessary  that  the  complainant  should  resort  to  equity  for 
iaettOB.  IK  It  is  no  cause  of  demurrer  to  a  bill  of  interpleader  file< 
cseentors,  that  the  bill  prays  relief,  on  the  ground  Uiat  the  estate  is  li 
to  proye  insolvent  IK  The  fact  that  the  particular  amount  due  is 
ascertained,  does  not  take  from  the  executors  the  character  of  indifle 
■take-holders.  lb.  Nor  is  it  a  cause  of  demurrer  to  a  lull  of  interpla 
that  it  is  filed  after  judgment  at  law,  no  defenee  baviog  been  nuide  agi 
the  recovery  of  judgment,  where  the  whole  or  a  part  of  the  defen< 
•quitable  only.  IK  By  delaying  to  file  his  bill  until  after  judgment, 
•omplainant  subjects  himself  to  the  burthen  of  bringing  the  money 
•oiirt»  but  is  not  deprived  of  his  right  lb.  The  bill  of  interplead' 
iiot  a  proper  remedy  when  the  complainant  has  any  personal  inteteii 
tka  question  to  be  settled.    Ih.    A  simple  biU  of  iuterpUadtr  asniic 
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MBtiioed  by  a  p^Ttj  who  )ub  in  any  way  lent  himself  to  ftirthtr  the        IMOL 
ckinu  of  either  of  the  parties  who  claim  the  fund  in  controversy,  or  to  aid     p    ai^JT" 
0D«  in  obtaining  the  possession  thereof  to  the  ezelosion  of  the  other.  t. 

Mamn  t.  Miwood  mnd  TUm,  11  Paige,  805.  A  person  in  possession  of  a  ^^J* 
lud,  vho  stands  in  the  same  relation,  in  respect  to  the  fand,  to  each  of 
the  psitiss  claiming  it»  may  reeeiTe  an  indemnity  which  is  tendered  to 
kim  by  either,  and  may  pay  over  the  funds  to  the  person  giving  such  in- 
dtmoity.  Ih.  Bnt  upon  doing  so,  his  right  to  file  a  bill  of  interpleader 
b  dctenoioed.  Ih.  A  simultaneous  offer  by  the  possessor  of  the  ftind,  to 
both  eliimants  of  such  fund,  to  pay  it  over  to  either  who  will  fully 
isdouufjr  him,  and  save  the  expense  of  filing  an  interpleading  bill,  will 
lot  be  deemed  collusion  where  both  neglect  and  refuse  to  give  such 
iadcmaity ;  and  where  both  claimants  consent  to  give  such  indemnity,  he 
cto  laflely  receive  it  from  either.  lb.  A  strict  bill  of  interpleader  cannot 
bi  muBtained  by  a  bailee  or  agent,  to  settle  the  conflicting  claims  of 
Vtikr  or  principal,  and  a  stranger  who  claims  the  property  by  a  distinct 
isd  iodependent  title.  lU  Neither  can  an  attorney  maintain  such  a  bill, 
to  Mttle  the  claim  to  money  which  he  has  collected  for  his  client;  where 
tmereitrsnger  claims  the  money,  upon  the  ground  that  the  security  upon 
ibiek  the  money  *was  collected,  was  originally  obtained  by  his  client 
VNDgfttlly.  Ih.  The  relation  in  which  an  attorney  stands  to  his  client 
viU  Mt  permit  him  to  file  an  ordinary  bill  of  interpleader,  upon  any 
dtia  msde  to  the  fund  which  has  been  collected  by  him  for  his  client 
I^  Whether,  under  any  circumstances,  an  attorney  can  sustain  a  bill  of 
nterplesder  against  his  client  and  a  stranger,  where  the  client  is  wholly 
Iinipo&tible,  and  where  he  refuses  to  indemnify  the  attorney  against  the 
<^  of  BQch  stranger,  which  is  apparently  well  founded  f  Qunre. 
^IM»  V.  Bllwoo4  ^nd  T%tu»,  \\  Paige,  366.  To  susUin  such  a  bill,  the 
compIiioMt  at  least  must  show,  that  he  has  good  reason  to  believe  the 
•drene  claim  is  well  founded,  and  that  there  is  no  possibility  of  protect- 
ing himself  from  loss  by  any  other  means  than  by  the  interference  of  the 
^^^  Ih    8ee  Waterman's  Am.  Ch.  Dig.  tit  Bill  or  Intkeplkadkb. 


•Pendutton  Aim  wife  v.  Fat  and  othem.  [*202* 

^**  the  power  to  sell  given  to  executors  by  the  will  is  special,  it  can 

^^T  h«  exercised  in  the  mode  prescribed  by  the  testator. 

^^  «n  exeentor  was  authorized  to  sell  the  real  estate  at  publio  yendue 

1^7  off  the  legacies  to  the  children  of  the  testator  as  they  became  of 

^^  ^nd  he  sold  the  property  at  private  sale  to  raise  money  for  his  own 

A      '  ^fore  the  legacies  became  payable,  the  sale  was  held  to  be  void. 

^^'^^aer,  wherever  he  has  sufficient  information  to  put  him  on  inquit^ 
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18SC.  in  eqaity,  if  eonodered  aa  haTing  notiee }  and  in  aach  •  eaae  h«  will  ■■ 

Ptfidl^ftim'       ^  deemed  a  bona  fide  parcbaser. 

Y.  Where  an  inaolreot  tnistee  aasigned  a  mortgage  pnrportii^  on  its  faee  t 

Faj.  be  given  to  him  mm  troatee,  partly  in  payment  of  hit  own  debt  to  ih 

aatignee  and  partly  for  eaah  whiefa  be  applied  to  hit  own  prirate  m^ 
the  ataignee  waa  held  to  be  chargeable  with  notiee  of  the  miaappUcatioi 
of  the  trust  fond. 
If  a  mortgage  while  in  the  hands  of  the  mortgagee  is  not  a  valid  lien  « 
the  property,  it  will  not  be  Talid  in  the  hands  of  the  assignee  of  soeh 
mortgage. 
Where  a  party  takes  a  conveyance  of  trust  property  to  enable  the  trustee 
to  raise  money  thereon  for  his  own  private  purposes,  he  is  chargeable 
with  the  costs  of  a  suit  brought  by  the  cestui  qne  trust  to  set  aside  soeh 
conveyance. 

Maj  4tfa.  Fredebtck  Datoue,  who  died  in  1809,  by  his  will  made 
provision  for  the  education  of  his  younger  children  ;  and 
gave  to  his  sons  Frederick,  Benjamin  A.,  and  James  B., 
legacies  of  $5000  each,  and  to  his  son  John  B.  a  legacy 
of  $5500,  when  they  became  of  age  respectively ;  and  to 
his  daughters  Ann,  Mary  Egbert,  and  Harriet,  legacies 
of  $5000  each,  when  they  became  of  age,  or  were  mar- 
ried ;  'all  of  which  legacies  were  directed  by  the  testator 
to  be  paid  out  of  the  bulk  of  his  estate.  By  a  subsequent 
clause  of  the  will  the  testator  directed  that  the  legacies 
to  Mary  Egbert  and  Harriet  should  be  at  all  events  $5000 
each ;  and  if  the  estate  should  prove  insufficient  to  pay 
all  the  legacies,  that  a  deduction  be  made  from  the  lega- 
cies given  to  the  other  children  to  make  up  those  legacies 
to  the  full  amount.  He  likewise  directed  that  so  much 
of  his  real  estate  as  should  be  necessary  to  furnish  the 
sums  he  had  bequeathed  to  his  children,  should  be  sold 
at  public  vendue  when  they  should  respectively  be  en- 
titled to  the  same ;  and  tliat  the  rest  of  his  real  estate 
should  be  leased  or  rented  by  the  executors  to  the  best 
1*203]  *ad vantage.  He  further  directed  that  when  his  youngest 
child  attained  the  full  age  of  twenty-one  years,  all  his 
real  estate  and  property  not  otherwise  disposed  of  should 
be  sold  at  public  vendue,  and  the  proceeds  of  the  sale, 
together  with  his  pereonal  property,  should  be  dividedj 
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Jiare  and  share  alike,  between  all  his  children  or  their       I88O. 
lawful  heirs.     And  he  appoined  his  Bon-in-law  Henry    Pendleton 
Fanning,  his  son  Benjamin  A.,  and  Daniel  Allen,  of  New-       p^' 
York,  bis  executors.    Benjamin  A.  died  in  the  life  time 
of  his  father,  and  Allen  declined  acting  as   executor. 
Probate  of  the  will  was  therefore  granted  to  Fanning  as 
the  sole  executor  thereof.     Fanning  squandered  such  por- 
tions of  tlie  estate  as  came  into  his  possession,  and  then 
became  insolvent.    In  April,  1817,  Fanning  being  desir- 
ous of  raising  money  on  the  property  of  the  testator, 
made  a  pretended  sale  of  a  lot  in  the  city  of  New-York 
belonging  to  the  estate,  called  the  bake  house  lot,  to  the 
defendant  Fay,  and  took  from  him  two  bonds  and  mort- 
gages for  the  purchase  money,  one  for  $2000,  and  the 
o4er  for  $1000.    The  whole  object  of  this  arrangement 
was  to  enable  Fanning  to  raise  money  by  selling  these 
bonds  and  mortgages ;  and  it  was  agreed  between  him 
and  Fay  that  the  latter  should  not  bo  held  personally 
liable  for  the  payment  of  the  bonds.     When  Fanning 
Med,  in  1812  or  1813,  he  was  indebted  to  Pott  &  M'Kin- 
ney  in  about  the  sum  of  $1250.     In  May,  1817,  Funning 
offered  to  assign  to  them  the  bonds  and  mortgages  taken 
from  Fay,  in  satisfaction  of  their  debt,  if  they  would  dis- 
count one  third  of  the  amount  due  to  them  and  advance 
him  the  balance  of  the  nominal  amount  of  the  bonds  and 
DJortgages  in  money  or  their  own  notes.    Their  debts 
•gainst  Fanning  being  entirely  hopeless,  they  consented 
to  this  arrangement,  and  took  an  assignment  of  the  bonds 
and  mortgages.     In  1819,  Pott  &  M'Kinney  failed,  and 
^signed  the  bonds  and  mortgages  to  Archibald  Gracie  & 
Sons,  to  secure  a  large  debt  due  to  them.     Gracie  &  Sons 
filed  a  bill  against  Fay  and  obtained  a  decree  of  fore- 
closure against  him.     Under  this  decree  the  lot  was  sold 
and  bid  in  by  A.  Gracie  for  the  nominal  sum  of  $1000. 
Gracie  afterwards  gave  tlie  property  to  his  son  Robert, 
and  conveyed  the  same  to  him,  with  an  understanding 
^t  if  a  certain  debt  due  to  him  from  his  father  should 
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I8ta       not  be  paid  •*from  other  sources,  this  property  should  bi 

Pesdietoii    applied  in  payment  of  that  debt.    In  1823,  the  bill  in 

p^'         this  cause  was  filed  by  Harriet  DaToue,  then  an  infant 

She  afterwards  intermarried  with  J.  B.  Pendleton,  and 

the  suit  was  continued  by  a  bill  of  revivor. 

C.  F.  Grimy  for  the  complainants. 

£.  Sedgwick  and  J,  A.  Jhinlapj  for  the  defendants. 

The  Chancellob.  The  other  children  of  F.  Davoue, 
and  particularly  Mrs.  Beardsley,  have  an  interest  in  this 
question ;  and  if  tlie  objection  had  not  been  expressly 
waived  by  the  defendant's  counsel  on  the  argument,  the 
cause  must  have  stood  over  until  a  supplemental  bill  was 
filed,  making  them  defendants.  K  the  legal  estate  is  in 
the  heirs  at  law  of  Davoue,  the  court  cannot  direct  a  sale, 
which  will  give  a  good  title  to  a  purchaser,  unless  all  the 
heirs  and  legatees  are  before  the  court  And  neither| 
until  the  heirs  and  legatees  are  before  the  court,  can  an 
account  of  the  rents  and  profits  be  taken  and  a  distribu- 
tion thereof  made.  But  as  a  decision  of  the  questions  of 
right  in  this  case  may  enable  the  parties  and  legatees  to 
settle  die  matters  in  difference  between  themselves,  I  shall 
proceed  to  dispose  of  the  cause  so  far  as  it  can  be  decided 
between  the  present  parties. 

The  power  to  sell,  given  by  the  will  to  the  executors, 
was  special,  and  could  only  be  exercised  in  the  mode  pre- 
scribed by  the  testator.  It  authorizes  them,  as  the  lega- 
tees become  of  age,  to  sell  so  much  of  the  estate  as  is 
necessary  to  pay  their  legacies  respectively  ;  and  it  directs 
the  sale  to  be  at  public  auction.  Neither  of  these  reqni* 
sites  appear  to  have  been  complied  with  in  this  cas€i 
This  was  not  a  sale  at  public  auction ;  and  the  legatees, 
tor  whose  benefit  the  executor  pretended  he  was  selling, 
were  not  of  age.  Independent  of  the  question  of  frand, 
this  sale  was  wholly  unauthorized  and  void,  and  nothing 


OASES  m  CHANC3ERY.  «>ft 

passed  by  the  conveyance  to  Fay.    But  if  the  executor       >wx 
bad  the  power  to  sell,  this  conreyance  was  a  fraud  upon    rfrndUfti 
the  legatees,  and  may  be  avoided  by  them.    It  is  abun-       ^ 
dandy  proved  by  the  evidence  in  the  cause,  as  well  as  by 
the  answer  of  Fay,  that  the  lot  never  was  in  fact  sold  to 
him.   It  was  a  mere  device  of  Fanning  to  obtain  the 
bonds  and  ^mortgages  to  enable  him  to  commit  a  fraud      '  [*235l 
upon  some  one.    Although  the  bonds  and  mortgages  were 
giren  in  April,  1817,  the  deed  was  probably  ante-dated, 
80  as  to  appear  to  have  been  given  in  the  month  of  Sep- 
tember, 1816,  to  enable  Fanning  the  more  effectually  to 
^iye  the  assignee  of  the  securities,  and  to  consummate 
the  intended  fraud.    The  only  question  which  could  have 
srisen  on  this  part  of  the  case,  if  the  sale  had  been  at 
SQction,  and  afVer  the  legatees  became  of  age,  would  have 
been,  whether  the  loss  should  fall  upon  the  assignees  of 
Fanning,  or  upon  the  legatees.    The  mortgages  in  the 
htods  of  Fanning  were  void,  and  never  could  have  been 
snforeed  against  the  interest  of  the  legatees  in  the  estate, 
l^ejwere  assigned  to  Pott  &  M'Kinney,  partly  for  cash 
tod  partly  in  payment  of  a  debt  due  from  Fanning,  who  was 
tt  the  time  notoriously  insolvent.    The  assignment  on  its 
^^  showed  that  he  was  acting  as  executor.    This  was 
^cient  to  put  them  on  inquiry,  and  tliey  ought  not  to 
have  taken  the  assignment  and  paid  the  money,  until 
they  had  ascertained  that  he  was  not  committing  a  fraud 
upon  the  estate.    It  is  not  necessary  to  examine   the 
BQineroQs  cases  as  to  the  question  how  far  the  purchaser 
^^  a  trustee  is  bound  to  see  to  the  application  of  the 
P^hase  money,  where  it  has  been  paid  in  good  faith  to 
^e  trustee.    Tliat  question  is  now  put  at  rest  by  the  re- 
^^  statutes.    But  the  question  in  this  case  is  not  reached 
^J  the  statute ;  and  is  one  as  to  which  there  never  was 
•^y  doubt.    K  a  trustee  applies  the  trust  property  to  pay 
™  own  private  debt  to  the  purchaser,  the  latter  is  bound 
^  *^»certain  that  the  trustee  is  not  thereby  misapplying 
^^  fond  and  violating  his  duty,  especially  when  tiie  troa- 
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^88a      tee  is  insolvent.    Wherever  the  purchaser  has  sufficient 
Pendleton    to  put  him  on  inquiry,  he  is  in  equity  considered  as  liav- 

Faj.  ^^S  T^oticQ ;  and  in  such  a  case  will  not  be  deemed  a  bona 
fide  purchaser.  In  this  case  the  assignment  was  from 
Fanning  as  executor ;  and  part  of  the  consideration  was 
tlie  payment  of  liis  private  debt  to  the  assignees,  who  at 
the  time  knew  he  was  insolvent.  They  undoubtedly  sup- 
posed he  could  give  them  a  valid  title  to  the  mortgages, 
or  they  would  not  have  advanced  the  balance  in  money. 
But  there  was  sufficient  on  the  face  of  the  transaction  to 
[*206]  create  a  strong  suspicion  that  some  other  person  *must 
suffer  a  loss,  at  least  to  the  extent  of  the  debt  which  was 
paid  by  the  assignment.  If  the  assignees'  had  made  the 
proper  inquiries  they  would  have  ascertained  that  the 
whole  was  a  fraud  upon  the  legatees.  The  assignment 
from  Pott  &  M'Kinney  to  Gracie  &  Co.  was  of  the  same 
character,  except  that  the  latter  took  tlie  assignment  in 
payment  of  an  antecedent  debt.  The  foreclosure  of  the 
mortgages  and  the  purchase  of  the  property  by  one  of 
these  assignees,  only  divested  Fay's  equity  of  redemption, 
if  he  ever  had  any,  but  did  not  alter  the  rights  of  the 
parties  as  against  the  legatees  of  Davoue.  Tlie  gift  of 
the  property  to  E.  Gracie,  or  its  assignment  to  him  to 
secure  a  debt  then  due  to  him,  could  not  make  him  a  bona 
fide  purchaser  for  a  valuable  consideration  as  against  the 
rights  of  the  legatees.  Besides  these  bonds  and  mort> 
gages  were  mere  choses  in  action,  die  assignment  of  which 
could  not  give  to  the  assignees  any  greater  equity  against 
the  estate  than  Fanning  himself  had.  On  the  whole  I 
am  satisfied  that  no  estate  passed  to  Fay  which  could  be 
legally  transferred  to  any  one ;  and  that  the  mortgages  in 
the  hands  of  Fanning  were  mere  nullities,  so.  far  as  the 
estate  of  Davoue  was  concerned.  And  that  if  any  estate 
did  pass  to  Fay  by  the  deed,  tlie  defendants  are  not  en- 
titled to  protection  as  bona  fide  purchasers.  The  convey- 
ance to  Fay,  and  the  mortgages  from  him  to  Fanning, 
mnst  therefore  be  declared  void,  and  must  be  delivered  ^ 
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up  and  cancelled.  The  complainants  are  entitled  to  have  isag 
the  property  sold,  and  tlie  legacies  to  Mrs.  Pendleton  and  Hart 
Mrs.  Beardsley  must  bo  first  paid  out  of  the  proceeds,  jy^'^j, 
Thej  will  also  be  entitled  to  an  account  of  the  rents  and 
profits  of  the  bake  house  lot  from  Eobert  Oracle,  since 
the  same  came  into  bis  possession.  But  I  cannot  direct 
either  a  sale  oi'  an  account  until  other  parties  are  before 
the  court  I  can  only  at  present  decree  the  conveyance 
to  Fay,  and  the  mortgages  given  by  him,  to  be  void ;  and 
direct  a  release  to  be  given  by  E.  Gracie,  and  that  the 
possession  of  the  premises  be  delivered  up  to  the  heirs  of 
Davone.  K  the  parties  cannot  compromise  witliout  fur- 
ther litigation,  all  iurther  directions  must  be  reserved, 
with  liberty  to  the  complainants  to  bring  the  other  parties 
interested  in  the  estate  before  the  court  by  supplemental 
bill.  So  *fiBir  as  relates  to  the  costs  which  have  already  [*207] 
seemed,  the  complainants  are  not  entitled  to  any  against 
4e  defendants,  except  as  to  Fay.  He  having  permitted 
'^iniself  to  be  used  by  Fanning  for  an  improper  purpose, 
must  pay  the  costs  to  which  the  complainants  have  been 
objected  in  consequence  thereof. 


Habt  akd  othess  V,  Dewet  and  others. 

^hantg  e«n  by  agreement  prescribe  the  mode  of  charging  and  crediting 
^*«^e^t  upon  the  several  items  in  running  accounts  bet^reen  them,  pro- 
^^^  the  mode  adopted  is  not  intended  to  be  and  is  not  in  fact  a  cover 

"*•  absence  of  any  agreement,  a  creditor  receiving  a  partial  payment  of 
•  ««bt  ijjg  ^^^  right  of  applying  it  first  to  the  satisfaction  of  the  interest 
^^  due  before  it  is  applied  to  the  discharge  of  any  part  of  the  principal. 

^^^^  was  a  bill  filed  by  judgment  creditors  to  reach    Hay4tli, 
^rtaiu  property  of  their  debtor  in  the  hands  of  others. 
^®  <iau8e  was  heard  on  exceptions  to  a  master's  report 
^^  ou  the  equity  reserved. 
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iw>>  &  A.  Foai^  for  ^  oomplaiBaiits. 

Htft 
iJ^^         d.  F.  TaOnum  and  R.  Seiqwid^  for  the  defefiduilfl. 

T^B  CiiAXCELtj(».  The  report  of  die  nustM*  M  to  tfa« 
tmoont  doe  from.  Xathan  must  l>e  confirmed.  That 
amount  appears  from  the  report  to  be  $435.06,  casting  the 
interest  as  Nathan  insisted  it  should  be  cast  in  the  acconnt 
between  him  and  Dewer.  In  running  accounts  between 
merchants,  thej  have  a  right  to  agree  upon  the  mann^. 
in  which  interest  shall  be  charged  and  credited  on  the 
several  items  of  debt  and  credit  therein ;  provided  it  is 
not  intended  to  be  and  is  not  in  ftict  a  cover  for  usuiy. 
Where  there  n  no  agreement  or  understanding  to  the  con* 
traiy  between  the  parties,  the  partv  receiving  a  partial 
payment  has  a  legal  right  to  applv  so  mudi  thereof  as  is 
necessaiy  to  the  satisfaction  of  the  interest  then  due,  be* 
'  fore  any  part  of  the  principal  is  cancelled.    But  the 

[*208]  parties  may  agree  upon  a  different  mode  of  *doing  the 
business,  and  may  keep  an  interest  accomit  upon  the 
items  received  and  paid  out.  And  this  is  the  difference 
between  the  legal  and  the  mercantile  mode  of  computa- 
tion. Perhaps  in  running  accounts  the  latter  is  the  most 
convenient  mode.  It  certainly  is  not  usurious.  By  the 
report  of  the  master,  it  appears  that  the  balance  against 
Nathan,  according  to  his  own  account,  was  $98.40,  and 
that  there  was  also  due  $336.66  for  interest  which  he  ad- 
mitted was  not  included  in  that  account  through  mistake. 
His  counsel  understanding  his  interest,  if  not  his  rights, 
better  than  he  did  himself,  afterwards  obtained  a  certifi- 
cate from  the  master  showing  what  the  balance  would  be 
according  to  the  legal  mode  of  computing  the  interest 
*  That  however  is  no  part  of  the  master's  report  of  the 
balance  due.  It  is  a  mere  computation  to  show  what  the 
interest  would  be  by  that  method  of  computing  it.  The 
decision  of  the  master  was  that  $435.06  was  due ;  and  it 
was  to  that  decision  the  counsel  to  Nafiian  should  have 
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^^cepted  if  he  was  diesatMed  therewith.    That  amomit,      ma 
'^th  interest  from  the  date  of  the  master's  report  after  d^       fiatt 
ducting  therefrom  his  costs  in  this  suit  to  be  taxed,  must' 
be  paid  over  to  the  complainants  or  their  solicitor  in  part 
tatisfsction  of  their  debts. 

If  The  Gas  Light  Company  consents  to  the  sale  of  the 
itock  held  bj  them  as  a  collateral  security  to  satisfy  their 
debt  and  coits^  so  that  the  complainants  can  have  the 
balance  of  the  proceeds  thereof,  it  mnst  be  sold  at  pablie 
anctron  node?  tlie  direction  of  a  master ;  and  all  necessary 
parties  must  join  in  the  transfer  thereof  to  the  purchaser. 
And  out  of  the  proceeds  thereof,  tlie  amount  due  The  Qaa 
Iiigbt  Company  with  interest,  after  deducting  dividends, 
to  be  ascertained  and  settled  by  tiie  master,  must  be  first 
pud)  and  then  their  costs  and  the  costs  of  the  president 
•nd  secretary,  except  such  part  thereof  as  has  been  pro- 
duced by  unnecessarily  serving  in  their  defences,  must 
be  next  paid ;  and  the  balance  must  be  applied  to  the 
Payment  of  the  complainants'  judgments  and  their  costs 
^  this  suit  to  be  taxed.  And  the  residue,  if  any,  is  to  be 
^Qght  into  court.  But  if  The  Gas  Light  Company  do 
Dot  consent  to  the  sale,  there  must  be  a  reference  to  a 
faster  to  ascertain  the  amount  due  to  them,  *and  the  stock  [*a09J 
^^t  be  sold  subject  to  that  lien  ;  and  the  purchaser  must 
^  permitted  to  redeem  on  paying  the  amount  due  with 
uitereat,  at  any  time  within  three  months  after  the  sale, 
ff  they  subject  the  other  parties  to  the  probable  loss  which 
^11  be  occasioned  by  the  latter  inconvenient  mode  of 
™mg,  the  company  and  their  agents,  who  are  parties  in 
™8  suit,  must  bear  their  own  costs.  The  complainants 
^  ^  to  be  at  liberty  hereafter  to  apply  on  the  foot  of 
*^  decree  for  such  further  and  other  relief,  to  reach  any 
^^r  property  or  effects  of  the  defendant  Dewey,  as  may 
"^  j^t ;  and  all  other  questions  and  directions  are  to  be 

^  U]  A  debt  contracted  and  partly  paid  befor«  the  method  of  calcnlatiag 
°**^  wu  changed,  is  subject  to  the  present  rule,  vi« :  "to  apply  pay- 
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1880.        ments  in  discharge  of  the  interest  first,  and  calculate  the  interest  on  fb 
"*  '  H^-*         balance  in  such  manner  as  not  to  charge  interest  on  ioterest"     Tuneg  r. 
Y.  Mutter,  Cam.  &  Nor.  613.    If  a  sum  of  money  is  paid  in  part  of  a  debt  dvu 

Dewej.  on  a  bond  and  mortgage  carrying  interest,  before  tlie  expiration  of  th4 
year,  such  payment  is  to  be  deducted  from  the  interest  then  due,  and  tlii 
residue,  if  any,  from  the  principal,  and  the  balance  thus  ascertained  de- 
creed to  be  paid  with  interest  thereon  until  paid.  Lamott  y.  Sterett,  ] 
Har.  &  Johns.  42.  The  rule  for  casting  interest,  wlien  partial  paymenti 
have  been  made,  is  to  apply  the  payments  in  the  first  place  to  the  discharge 
of  the  interest  then  due.  If  the  payment  exceeds  the  interest,  the  surplus 
goes  toward  discharging  the  principal,  and  the  su^Mequent  interest  is  to  bs 
computed  on  the  balance  of  principal  remaining  due.  If  the  payment  bs 
less  than  the  interest,  the  surplus  interest  must  not  be  taken  to  augment  tha 
principal ;  but  interest  continues  on  the  former  principal  until  the  period 
when  the  payments  taken  together  exceed  the  interest  due,  an  1  then  tht 
surplus  is  to  be  applied  toward  discharging  the  principal ;  and  interest  is 
to  be  computed  on  the  balance'  of  principal  as  aforesaid.  dmn^cHtvl  T. 
Jackson,  1  Johns.  Ch.  Rep.  17.  Black  v.  Blakely,  2  M*Cord's  Ch.  Rep.  Id 
Wright  v.  WHght,  2  M'Cord's  Ch.  Rep.  204.  Stoughtan  v.  Lynch,  2  John's 
Ch.  Rep.  209.  Lighifoot  y.  Price,  4  Hen.  <&  Mun£  431.  Williami  T. 
Uoughtaling,  8  Cowen,  87,  note  (a,)  where  all  the  anthorities  upon  this 
point  may  be  found.  As  a  general  rule  in  South  Carolina,  interest  is  not 
to  be  calculated  with  annual  rests,  on  moneys  in  executors*  hands.  Wrigki 
T.  Wright,  2  M*Cord*s  Ch.  Rep.  202.  The  rule  for  calculating  interest  on 
accounts  against  persons  in  a  fiduciary  situation,  is  to  allow  interest  on  tlM 
annual  balances,  but  not  to  be  compounded.  Rovtland  y.  Best,  2  M'Cord*! 
Ch.  Rep.  321.  Whether  the  practice  preyailing  with  merchants,  in  settUag 
their  accounts,  to  state  an  interest  account,  in  which  interest' is  chai^ged  oi 
each  item  of  the  principal  on  the  debit  side,  and  credited  on  each  item  oi 
the  credit  side  of  the  account,  is  to  bo  adopted  as  correct  t  qusre.  SUmgk 
ton  y.  Lynch,  2  Johns.  Ch.  Rep.  210.  The  period  of  the  dissolution  oi 
partnership  is  the  proper  time  to  make  a  rest  and  adjust  the  balance  of  th< 
partnership  account ;  and  the  partner  against  whom  tlie  balance  is  foand 
is  chargeable  with  interest  thereon.  lb.  As  to  the  mode  of  computing  in 
terest  where  a  partial  payment  is  made  upon  a  demand  bearing  interest 
before  either  principal  or  interest  has  become  due,  see  William*  y.  Hcmgh 
taling,  3  Cowen,  86 ;  Tracy  y.  Wikoff,  1  Dallas,  124.  On  a  bond,  eon 
ditioned  to  pay  with  interest  at  six  per  cent,  for  the  security  of  whieh  < 
mortgage  has  been  taken,  the  plaintiffs,  after  a  forfeiture,  are  not  entitW 
to  seren  per  cent,  the  lawful  interest  But  interest  is  to  be  paid  aceord 
ing  to  the  contract,  till  it  ceases  to  operate  by  being  merged  in  the  decree 
Miller  y.  Burroughs,  4  Johns.  Ch.  Rep.  486.  Where  payments  haye  be« 
made,  interest  must  be  calculated  on  the  principal  up  to  the  time  of  paj 
ment,  tho  amount  paid  deducted,  and  the  balance  charged  as  prxncipaZ 
Jones  T  Ward,  10  Terger,  161    See  Waterman's  Aul  Ch.  Dig.  tit  hnm 
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18S0. 
Badean 
Badkau  V,  EooEBS  Ain>  Secobd.  Bogm 

Thi  «l9«et  of  A  bin  of  interpleader  it  to  protect  a  complainant  standing  in 

tilt  atnation  of  an  innocent  atakeh older,  and  where  a  recovery  againtt 

bim  by  one  claimant  of  the  fund  might  not  protect  him  againtt  a 

rNor«ry  by  another  claimant 
IkiiBotneecMtry  to  file  a  bill  of  interpleader  where  the  holder  of  the  fund 

ii  iheidy  a  party  to  a  tuit  in  chancery,  brouglit  by  one  claimant  againtt 

tk«oth«r  to  tetUe  the  right  to  the  funds  in  hit  hands. 
Ib  neh  teste  the  holder  of  the  fand  thould  apply  by  petition  in  that  tnit 

ferlttTtto  pay  the  fund  into  court  to  abide  the  event  of  the  litigation 

Wtveen  the  other  parties. 
If  t  defeodtot  permita  a  bill  of  interpleader  to  be  taken  at  confetted  againtt 

luo,  it  is  tn  admittion  that  as  to  him  the  bill  wat  properly  filed,  and 

that  h«  htt  made  an  improper  claim  upon  the  fund. 
IWeoQpItiotnt  it  entitled  to  hit  cottt  out  of  the  fund  only  in  thote  catea 

vbere  the  bill  of  interpleader  it  necettarily  and  properly  filed  at  againtt 

iMhdefendantt. 
^  if  ooe  of  the  defendanta  taffera  the  bill  of  interpleader  to  be  taken  at 

^^^^^Mied  tgaintt  him,  he  will  be  personally  charged  with  all  the  cotta 

vhieh  htve  been  produced  in  contequence  of  hit  unjutt  claim  upon  the 

Ibd. 

• 

•The  complainant  filed  his  bill  in  this  cause  in  the  nature    Hay  4tk 

^*bill  of  interpleader,  to  redeem  a  mortgage  given  by 

p-  pnderhill  to  D.  Pelton,  J.  Bonnet  and  D.  Rogers, 

JDiuor,  as  executors  of  W.  Henderson  ;  which  mortgage 

^^  a  lien  on  property  which  now  belongs  to  the  com- 

PJ^'iant    Pelton  and  Bonnet,  two  of  the  executors  of 

^^idereon,  in  1823,  assigned  the  mortgage  to  Secord. 

^%  then*  death,  Rogers  ♦filed  a  bill  against  Secord  to  set        [*210] 

.   ^de  the  assignment    Secord  applied  to  the  complainant 

^  ^liis  cause  to  pay  tlie  mortgage,  and  oflfered  to  indem- 

\v  liim  against  tlie  claim  of  Rogers.  The  complainant  de- 

^oing  iQ  pgy  ii^Q  money,  Secord  filed  a  bill  against  him 

^^  foreclose  the  mortgage.    Rogers  afkerwards  amended 

•  ^  bill  and  made  Badeau  a  party  defendant  therein.    This 

***  Was  then  filed ;  and  in  June,  182T,  an  order  was 

^*>U  n,  17 
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ism  made  staying  all  proceedings  in  the  other  suits  agaii  si 
Bftdeao  the  complainant,  upon  his  paying  into  coart  the  amount 
R«geri.  ^^^  ^^  ^^®  mortgage  with  interest.  The  money  was 
paid  to  the  assistant  register^  and  the  bill  in  this  cause 
was  afterwards  taken  as  confessed  against  the  defend- 
ant Eogera«  Secord  put  in  his  answer,  insisting  upon  his 
right  to  the  money,  and  that  the  complainant  ought  to 
pay  the  costs  of  the  foreclosure  suit  which  had  been  occa- 
sioned by  his  unreasonable  refusal  to  pay  ovor  the  nK>ue7 
on  the  offer  of  a  full  indemnity. 

P.  A.  Jat/f  ibr  the  complainant 

IT.  SiUiman^  for  the  defendant  Sooofd. 

TT.  i\r.  Dyckman^  for  the  defendant  BogeiB« 

The  Chancellob.    The  object  of  a  bill  of  interpleader 
IS  to  protect  the  complainant  where  he  stands  in  the  situa- 
tion of  a  stake-holder,  not  knowing  to  whom  to  pay  the 
money  or  to  deliver  the  property  in  his  hands ;  and  where 
a  recovery  against  liim  at  the  suit  of  one  party  might  not 
be  a  protection  against  the  claim  made  by  the  other.   Such 
does  not  appear  to  have  been  the  situation  of  the  com- 
plainant at  the  time  tliis  bill  was  filed.    All  the  present 
parties  were  then  before  the  court  in  the  suit  commenced 
by  Bogers  in  relation  to  the  alleged  fraud  in  the  assign- 
ment ;  and  the  complainant  and  Secord  were  also  before 
this  court  in  the  suit  commenced  by  the  latter  for  the  fore- 
closure of  the  mortgage.    Without  reference  to  the  offer 
to  indemnify  the  complainant  against  the  claim  of  Sogers, 
there  was  therefore  no  necessity  for  filing  this  bill.    If  the 
complainant  had  presented  a  petition  to  the  court  in  those 
[*211]        two  suits,  there  can  be  no  doubt  *that  the  chancellor  would        . 
have  authorized  him  to  pay  die  money  into  court,  to  abide  ^^^ 
the  event  of  the  litigation  between  Bogers  and  Secord,  anc^^ 
would  have  stayed  all  further  proceedings  against  hin^^^ 


/ 


CASES  m  CHANCJERY-  m 

[Im  V.  Richardson,  8  Mad.  R  277.)    If  Rogere  had isso. 

answered  in  diis  suit  and  claimed  the  money,  and  had     I«gge(t 
insisted  on  these  facts,  I  should  have  thought  it  my  duty     Di^^ 
to  dismias  this  bill  as  unnecessarily  and  improperly  filed. 
But  by  suffering  it  to  be  taken  as  confessed,  Rogers  ad- 
mits it  to  be  properly  filed  as  against  him,  and  that  he 
bad  made  an  unjust  claim  upon  the  fund.    The  complain^ 
ant  is  dierefore  entitled  to  an  iiy  unction  or  order  for  a  per^ 
petoal  stay  of  proceedings  on  the  part  of  Rogers  against 
bim,  and  to  recover  against  the  latter  his  costs  in  this  suit 
to  be  taxed.    Under  the  circumstances  of  this  case,  I  do 
&ot  think  the  complainAut  is  entitled  to  claim  his  costs 
out  of  the  fund  in  court    That  belongs  to  Secord  by  th« 
neglect  of  Rogers  to  appearand  claim  it  in  this  suit;  and 
I  also  think  the  complainant  ought  to  pay  Secord  the  costs 
^  the  3ait  brought  to  foreclose  the  mortgage  which  had 
t>«^  commenced  previous  to  the  time  the  bill  in  this  cause 
^as  iled.    On  the  receipt  of  those  costs,  Secord  must 
filmed  the  mortgage  on  record.    He  will  tlien  be  entitled 
to  the  fend  in  court;  and  Rogers  must  pay  to  him  his 
^^ts  in  this  suit  to  be  taxed.    On  a  bill  of  interpleader 
^ightfolly  and  necessarily  filed,  the  complainant  is  entitled 
to  his  costs  out  of  the  fund  which  is  tiie  subject  of  the  suit ; 
^  he  is  not  obliged  to  take  his  chance  of  getting  them 
&^m  the  defendant  against  whose  claim  the  court  eventu- 
•By  decide    But  the  circumstances  of  this  case  do  not 
1^  it  within  the  reasons  on  which  that  rule  is  founded. 


LBoa^ETT  t?.  Dubois. 


^  ^e  diftth  of  a  party  to  a  stiit  in  chancery,  if  the  came  of  action  lor 
^^«  to  or  against  some  other  of  the  parties,  so  that  a  perfect  decree  a^ 
^  •▼wy  part  of  the  subject  of  litigation  can  be  made  between  the  sur 
^^^  parties^  the  suit  does  not  abate  as  to  the  oanrivors ;  and  on  mo- 
*>oa  of  ^er  party^  the  court  will  order  the  soit  to  proceed  between 
''^^  ««r?if«iaL 
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1810.  Where  the  cause  of  action  agaimt  a  deceased  {Mtrty  does  not  iDiriTe,  bat 
**I        77  some  third  person  becomes  vested  with  his  interest  or  subject  to  his  lia- 

Y.  bilities,  the  *coropUiinaDt  may  elect  to  proceed  without  reviving  the  suit 

DoboiflL  against  tlie  representatives  of  the  deceased  party,  provided  a  perfect  de- 

cree can  be  made  between  the  survivors  without  bringing  such  represen- 
tatives before  the  court 

In  such  cases,  the  complainant  must  revive  the  suit  against  tha  representa- 
tives of  the  deceased  party,  or  elect  to  proceed  against  the  surviving 
defendants  within  such  time  as  may  be  deemed  reasonable  by  th«  court, 
or  the  defendants  may  revive  the  suit 

lo  revive  a  suit  under  the  provisions  of  the  revised  statutes,  without  a  bill 
of  revivor,  the  party  must  proceed  upon  petition,  which  is  a  substitute 
for  the  bill  of  revivor. 

But  an  order  to  proceed  without  reviving  may  be  obtained  on  an  affidavit 
showing  the  death  of  the  party,  and  that  the  cause  of  action  has  sur- 
vived. 

Whether  a  suit  can  be  revived  against  absentees  or  infants  who  succeed  to 
the  rights  of  a  deceased  party  without  a  formal  bill  of  revivor!  Qu«re. 

If  a  suit  abates  pending  an  injunction,  the  defendant  or  his  representatives 
who  are  restrained  by  such  injunction  may  have  an  order  that  the  eom« 
plamant  or  bis  representatives  revive  within  such  reasonable  time  as  maj 
be  fixed  by  the  court  for  that  purpose,  or  that  the  injunction  be  diMotvad. 

Umj  4th.  Thb  bill  in  this  cause  was  filed  to  compel  the  specific 
performance  of  an  agreement  made  bj  the  Bey.  J.  Sellon, 
now  deceased,  with  the  complainant,  relative  to  the  sale 
or  exchange  of  a  small  piece  of  land  between  Beekman 
and  Ann  streets  in  tlie  city  of  New  York  ;  of  which  land 
it  was  alIeg^d  that  Sellon  was  the  real  owner,  or  the  cestui 
que  trust,  and  that  H.  Walton  was  his  trustee.  It  was 
farther  alleged  in  the  complainant's  bill  that  the  land  in 
question  was  conyejed  to  the  other  defendants,  or  some 
of  them,  after  notice  of  the  complainant's  rights,  and  while 
it  was  Iield  adversely  by  him.  An  answer  having  been 
put  in  by  a  part  of  the  defendants,  the  cause  was  at  issne 
as  to  them.  The  answer  of  Sellon  was  adjudged  insuffi- 
cient ;  and  he  was  in  contempt  for  not  answering  at  the 
time  of  his  death  in  March  last. 

J.  Lynch^  for  the  surviving  defendants,  upon  an  afflda* 
Tit  of  the  death  of  Sellon,  and  that  an  injunction  had 
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iaraed  in  the  cause  restraining  tliera  from  proceeding  in       IBW* 
their  suit  at  law,  moved  that  this  cause  might  proceed     Leggeu 
•gainst  tlie  surviving  defendants  ;  or  for  such  other  order     i>abclfc 
^  the  coart  might  think  proper  to  grant,  under  the  cir- 
cumstances of  the  case. 

<7!  Fessenden,  on  the  part  of  the  complainant,  read  affi- 

"Avitg  diowing  that  he  considered  it  necessary  to  the  at- 

^'nment  of  the  objects  of  the  suit  that  the  representatives        [*213] 

^^  Sellon  should  be  made  parties  thereto.    He  contended 

^^t  this  was  not  a  case  of  survivorship,  and  that  neither 

'^^^y  had  a  right  to  proceed  in  the  suit  without  reviving 

^®  aame. 

^Pbi  OffAKCELLOK.    The  cases  intended  to  be  embraced 

'^y  the  107th  section  of  the  title  of  tlie  revised  statutes 

^^J^i^h  relates  particularly  to  this  court,  (2  R  S.  184,)  aro 

^*^<ise  where  the  right  of  the  deceased  party  vests  in  some 

^^  one  of  the  survivors ;  so  that  a  perfect  decree  may  be 

Odade  as  to  every  part  of  the  subject  of  litigation,  without 

^^iy  alteration  of  the  proceedings,  or  bringing  any  new 

l^&rties before  the  court.    Such  is  the  case  of  a  suit  brought 

^y  or  against  two  or  more  executors,  trustees  or  joint  ten- 

a^nts ;  where,  on  the  death  of  one,  the  whole  right  of  action 

or  ground  of  relief  survives  in  ftivor  of  or  against  the 

other.    In  such  cases,  there  is  in  fact  no  abatement  as  to 

the  survivors ;  and  upon  a  proper  application  by  either 

party  on  affidavit,  showing  the  fact  of  tlie  death,  and  that 

the  cause  of  action  has  survived,  the  court  will  order  the 

«^it  to  proceed.    The  108th  section  provides  for  another 

class  of  cases,  where  some  of  the  parties  survive  and  the 

'^ghte  of  the  parties  dying  do  not  survive  to  them,  but 

■onje  other  person  becomes  vested  with  tlie  rights  and  in- 

^^'^ts,  or  is  subject  to  the  liabilities  of  those  who  are 

<*ead.    In  such  cases,  the  complainants  may  proceed  with- 

^^t  making  those  persons  parties,  provided  a  decree  can 

^  Hiade  between  the  surviving  parties  without  bringing 


»I8  OASES  IN  CHANCERY. 

18S0.  Boch  penBons  before  the  conrt.  The  decree,  In  that 
Leggett  will  not  affect  tboee  in  whom  the  rights  of  the  dec 
Daboifl.  partis  have  become  Vested.  Under  a  similar  pro' 
in  the  former  statutes  of  thi^  state,  Chancellor  Sax 
decided  that  it  was  optional  with  the  surviving  com 
ant  to  revive  the  snit  or  to  proceed  without  reviving 
that  he  was  not  bonnd  to  do  either ;  that  he  might 
to  abandon  the  snit.  (1  Ho|^k.  K  450.)  The  n 
statutes  have  provided  for  such  cases  ;  and  the  sun 
defendants  may  now  revive  the  snit  if  the  complaii 
or  those  who  are  entitled  to  revive  in  the  first  place, 
[•314]  lect  to  do  so  within  such  time  as  may  be  allowed  *b 
c^urt  for  that  purpose.  The  proceedings  to  obtain  a 
val  of  the  suit,  under  these  provisions  of  the  revised 
tites,  must  be  by  petition  ;  and  an  order  for  that  pti 
•  cannot  be  granted  on  n&otion  founded  on  affidavit 
The  petition  is  the  substitute  for  a  bill  of  revivor.  ', 
formal  bill  may  perhaps  be  necessary  where  the  ropi 
tatives  of  the  deceased  party  cannot  be  found,  or  ^ 
they  are  infants.  (7  John.  R.  613,  per  Van  Ness,  J 
is  undoubtedly  the  duty  of  the  complainant  to  revi' 
he  wishes  to  proceed  with  the  snit,  and  to  have  the 
fit  of  the  previous  proceedings.  And  where  a  suit  a 
by  the  death  of  either  of  the  parties  pending  an  injun* 
the  defendant  or  his  representatives  may  have  an 
that  the  complainant  or  his  representatives  revive  the 
within  a  reasonable  time,  or  that  the  injunction  bo  di 
ed.  (1  Hen.  &  Munf.  203.  1  Cox's  Ca.  411.  2  id. 
In  this  case,  there  has  not  as  yet  been  any  unreado 
delay  on  the  part  of  the  complainant ;  but  he  must,  t 
sixty  days,  proceed  to  revive  the  suit  against  the 
representatives  of  Sellon,  or  consent  to  proceed  again 
surviving  defendants  only,  or  the  injunction  most  b 
solved. 
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IdMtiw  of  J  ^ 
fir  THB  ICATTBB  OF  P.  AtBOTSOK's  WHX.  ^inatm. 

h  Wng  a  eomnnnoii  t*  tain  proof  of  a  will  in  a  foreign  country  for  tli« 
poq^of  estoblialung  tke  tamo  «Bd  hanng  it  recorded  as  a  will  of  real 
€itaA8  vithia  thia  state,  ttie  same  notice  of  the  application  for  a  commia- 
Ammmi  be  given  to  the  beirs  at  kw  of  the  tesUtor  and  the  persons  in- 
teotod  iQ  eontestiag  the  will,  «s  is  reqtdiwd  upon  profing  a  will  befora 
•  lofwgste. 

^"MH  anUMriaed  to  conteat  the  validity  of  the  will  may  join  in  the  com- 
nuMioQ,  sad  may  be  permitted  to  name  a  commissioner  on  their  part; 
*nd  (hey  will  idso  be  entitled  to  reasonable  notice  of  the  tame  and  pUoa 
ef  oieiitiag  the  oomuussio& 

^  was  an  application  on  the  part  of  three  of  the  de-    Hay  sUl 

'^J^ett  of  Francis  Atkinson,  late  of  Kirbymoorside,  in  th^ 

^unty  of  York,  in  England,  deceased,  for  a  commission 

^  take  the  proof  of  the  execution  of  his  will ;  for  the  pup- 

P^Jse  of  having  it  established  and  recorded  as  a  will  of  cer- 

^  real  ^property  situated  witljin  this  state.    By  their        [•215] 

P^tidoQ  it  appeared  that  the  testator  was  a  citizen  of  the 

'Jnited  States,  but  resided  in  England  and  died  there. 

-■W  he  made  a  will  and  two  codicils,  duly  executed  ac- 

^rding  to  the  laws  of  this  state  to  pass  real  estate ;  and 

^t  all  the  witnesses  thereto  resided  in  England.    That 

**l  the  heirs  at  law  of  the  testator  capable  of  inheriting 

**iidg  within  this  state,  except  the  petitionersT,  resided  in 

^®  United  States;  and  that  one  of  them  resided  at  Ro- 

^^ter  in  this  state.    That  the  will  and  codicils  had  been 

^^7  proved  as  to  the  personal  estate  in  the  prerogative 

^^rt  of  Canterbury,  where,  by  the  laws  of  England,  the 

^^ginals  are  filed  and  must  remain  on  record. 

y^  Rhoades^  for  the  petitioners,  asked  that  a  commission 
'^^ght  be  issned  to  take  proof  of  a  duly  authenticated  copy 
^^  the  will  and  codicils ;  and  as  there  was  no  dispute  as 

^^  the  validity  thereof,  that  notice  to  the  heirs  at  law 

^^ght  be  dispensed  with  in  this  case. 
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Thb  Chancellob.    The  petitioners  have  complied  wit^ 
it-  all  the  requisites  to  entitle  them  to  a  commission.    Ar^ 
if  the  facts  are  correctly  stated  in  the  petition,  whi^ 
there  is  no  reason  to  doubt,  thej  are  also  entitled  to  liaLT* 
the  authenticated  copies  of  the  will  and  codicils  pro^^ 
and  recorded  instead  of  the  originals,  which  cannot^ 
obtained  from  the  ecclesiastical  court  at  Doctors  C3c= 
mens.    The  only  questions  which  arise  are  as  to  the   icz 
priety  in  any  case  of  issuing  such  a  commission  wli^^a 
ex  parte,  and  without  giving  those  who  may  hav^zuM 
interest  in  contesting  the  validity  of  the  will  an  opp 
nity  to  join  in  the  commission,  or  to  object  to  the 
missioners  named  by  the  petitioners;  and  whether     ^ 
and  what  notice  should  be  given  to  the  heirs  at  l£k^^ 
appear  and  contest  the  validity  of  the  will.    The  Iftf-i* 
ture  have  given  to  the  chancellor  an  unlimited  discr*^^ 
on  this  slibject ;  and  in  this  particular  case,  wher^^ 
probate  is  perhaps  mere  form,  it  is  probable  no  i'Km^ 
could  arise  from  issuing  an  ex  parte  commission,  or    ^C 
permitting  it  to  be  executed  without  any  notice  t<^ 
heirs  at  law.    But  as  this  is  the  first  application  ^^rJI 
]*216]        has  been  made  *under  the  recent  statute,  I  am  unwii- 
to  establish  a  precedent  that  may  lead  to  abuse  in  <^'i 
which  may  hereafter  occur.    The  record  of  the  proo^ 
a  will  of  real  estate  is  only  presumptive  evidence  of 
due  execution  thereof  and  of  the  capacity  of  the  testae 
Fet  in  relation  to  wills  executed  in  a  foreign  country, " 
proof  will  in  most  cases  be  in  fact  conclusive  upon 
rights  of  the  heirs  at  law ;  in  consequence  of  the  diffic 
and  expense  of  repelling  such  proof  in  each  partic 
suit  which  may  be  brought  here  in  relation  to  the  e 
But  few  causes  therefore  will  arise  where  the  chanr 
in  the  exercise  of  a  sound  discretion,  could  permit 
to  be  proved  and  recorded  without  any  notice  t( 
who  have  an  interest  to  contest  its  validity.     If  it 
appear  from  the  petition  that  there  was  no  heir 
of  taking  the  estate  by  descent,  it  mischt  be  necf 
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direct  notice  to  be  given  to  the  attorney  general ;  so  that       18*<^ 
the  rights  of  the  people  m^ght  be  protected  and  preserved.  Matter  of  At 
.     Tersonal  service  of  notice  may  not  be  necessary  where      *"^"» 
the  parties  interested  live  out  of  the  state!    And  probably 
the  notice  required  by  the  statute  on  the  proof  of  such 
wills  before  the  surrogate  would  be  the  best  mode  of  giv- 
ing information  that  a  commission  is  applied  for.    If  the 
heijB  at  law  claim  the  estate,  they  probably  will  have  some 
agent  here  to  attend  to  their  rights ;  or  they  may  employ 
a  solicitor  and  file  a  caveat  with  the  register  to  prevent 
a  commission  from  being  issued  without  giving  tliem  an 
opportunity  to  join  therein.    Where  they  appear  and  sig^ 
Jufy  their  wish  to  contest  the  will,  the  court  can  then  direct 
snch  notice  of  the  time  and  place  of  the  execution  of  the 
commission  to  be  given  as  may  be  proper. 

In  this  case  an  order  must  be  entered  directing  the 

^rirg  at  law  and  all  other  persons  interested  in  contesting 

tte  validity  of 'the  will  or  codicils,  to  show  cause  before 

*«©  chancellor,  on  Uie  first  Tuesday  of  July  next,  why  a 

conamigsion  should  not  issue  to  take  proof  of  the  authenti- 

^ted  copies  of  the  original  will  and  codicils  on  file  in  the 

Prerogative  court  of  Canterbury ;  to  the  end  that  the  same 

^'^J  be  recorded  as  a  will  of  the  real  estate  of  the  testa- 

*or  situated  within  this  state.    A  copy  of  the  order  must 

*^  published  in  the  state  *paper  weekly  for  six  weeks  pre-        [*217j 

^oua  to  that  time,  and  a  copy  thereof  must  be  served  on 

^®  heir  at  law  who  resides  at  Rochester,  either  peraonally 

^^y  in  case  of  his  absence,  by  leaving  the  same  at  his  resi- 

^^Hce,  at  least  twenty  days  before  the  time  appointed  for 

®*iowiiig  cause.    And  in  case  any  person  authorized  to 

^^test  tlie  validity  of  the  will  or  codicils  appear  and 

^*iows  his  right  to  contest  the  same,  he  will  be  permitted 

^  join  in  the  commission.     He  will  also  be  allowed  to 

^^^Jtt©  a  commissioner  on  his  part,  and  will  be  entitled  to 

'^^ih  reasonable  notice  of  the  time  and  place  of  executing 

^®  commission,  and  to  be  given  in  such  manner,  as  the 

^urt  may  then  think  proper  to  direct    The  necessary 
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^f^^      directions  will  abo  be  given  at  that  time  as  to  the  n 
WliHe     ner  of  executing  and  retoming  the  commission. 

T. 

Caipeiit«r.  ^ 


Whtte  V.  Caspestteb  ahd  othebs. 

A  fwalting  tnot  eaimoi  be  niied  in  fkror  of  •  ^tnmi,  agsinit  tlit  ii 
tion  of  the  partMiL 

A  boom  fide  parebaser  of  tmrt  property  from  a  trustee,  witboot  noU 
tbe  tnut,  IB  ttoi  bound  to  see  that  the  purchase  money  is  applied  U 
objects  of  the  trust 

In  chnnoery,  the  general  lien  of  a  judgment  is  controlled  by  equity  i 
to  protect  the  rights  of  those  who  are  entitled  to  an  equitable  inti 
in  the  lands  or  in  the  proceeds  thereof 

A  party  who  has  a  specific  equitable  lien  on  real  property,  or  the  proei 
thereof,  is  entitled  to  a  preference  orer  the  g^eral  lien  of  a  ered 
imder  a  subsequent  judgment 

Where  L.  being  entitled  to  one  undirided  third  part  of  his  lathei's  eik 
exchanged  with  W.  one  half  of  his  interest  in  said  estate  for  some ' 
gioia  lands ;  aud  Lu  cooTeyed  to  S.  all  his  interest  in  his  father^s  est 
in  trust  to  pay  W.  $8000  out  of  the  proceeds  thereof  in  full  satis&e 
for  the  Virginia  lands,  and  if  any  more  was  realized  out  of  said  est 
the  surplus  was  to  be  retained  by  9.  as  a  compensation  for  bis  sei^ 
and  S.  afterwards  failed  and  W.  filed  a  bill  for  the  payment  of  the  |S 
or  that  U's  estate  might  be  sold  to  pay  the  same ;  and  L.  then  witli 
consent  of  W.  conyeyed  said  estate  to  M.  in  trust  to  sell  the  same,  an 
the  first  place  to  pay  W.  his  said  demand  of  $S000,  and  then  to  pa} 
reridue  to  certain  creditors  named  in  a  schedule,  provided  such  cred' 
released  their  claims  agaiost  S.  by  the  1st  May  thereafter ;  and  in 
any  of  such  creditors  refused  to  execute  releases,  their  sliare  of  the 
r*218l  ^°®  ^^  ^  ^  P*^^  to  S.  or  to  *hi8  assigns ;  three  of  the  creditors  na 

in  the  schedule  haying  neglected  to  comply  with  the  condition,  S.  oi 
18ih  May,  1818,  conveyed  to  H.  all  the  interest  intended  for  those  c 
itors;  H.  was  afterwards  discharged  under  the  insolvent  act,  and 
assignees  conveyed  all  his  interest  in  the  property  to  R;  after  the 
yeyance  from  L.  to  S.  and  before  the  execution  of  the  trust  deed  to 
P.  F.  recovered  a  judgment  against  S.  in  the  supreme  court;  in  B 
1828,  E.  purchased  this  judgment  for  $828,  the  amount  then  due  ther 
and  at  the  time  of  the  purchase  S.  gave  his  note  to  R  for  the  who) 
a  part  of  the  judgment,  and  R  agreed  that  if  the  note  was  paid, 
judgmei;t  should  only  be  enforced  against  the  property  conveye< 
trust  to  M.;  R  afterwards  sold  under  the  judgment  all  the  ri^ht  c 
in  the  estate  so  conreyed  to  M.,  and  purchased  the  same  himsdi 


CASES  m  CHANCERY.  918 

|S5 ;  at  tbe  sale  W.  gare  notice  of  his  claim  for  |3000  upon  the  estate;  ISSd 

it  was  held  that  the  jadgmeat  of  P.  F.  only  attached  upon  the  interest  -—, . 

&  had  in  the  real  estate  of  L.  after  satisfying  W.'s  debt ;  and  as  £.  had  y;     . 

notice  of  W.'s  daim  previotis  to  the  sale  under  the  judgment,  the  only  Cttpente^ 
•fleet  of  sudi  sale  was  to  turn  £.'s  general  lien  upon  the  surplos  into  a 
specific  lien  to  the  extent  of  his  bid. 

Egbert  Ltlbubn,  of  the  city  of  N"ew  York,  died  in   tfay  uth 
]814,  possessed  of  a  considerable  real  and  personal  estate 
within  the  state  of  New  York.    By  his  will,  after  direct- 
ing the  payment  of  certain  pecuniary  legacies,  he  gave  to 
his  wife  a  part  of  the  real  estate  and  also  an  annnity  dur- 
ing her  life  or  widowhood  in  lieu  of  dower.    The  residue 
of  hioi  pro{>erty,  both  real  and  personal,  he  gave  to  his  son 
John  Lylbura,  and  his  two  other  children,  in  equal  pro- 
portions.   In  March,  1817,  Joseph  Willard  was  in  the  city 
of  New  York  endeavoring  to  sell  certain  large  tracts  of 
land  in  the  state  of  Virginia ;  and  Augustus  Sackett,  who 
then  kept  an  office  in  that  city  for  the  purchase  and  sale 
of  lands,  was  employed  by  Willard  to  assist  him  in  the 
sale.    An  arrangement  was  made  by  which  Willard  was 
to  convey  to  J .  Lylburn  a  part  of  his  Virginia  lands  in 
chauj^  for  one  half  of  Lylburn's  interest  in  his  father's 
frtate.    That  interest  was  conveyed  by  Lylburn  to  Sack- 
^t*,  who  was  to  pay  over  to  Willard  $3000  out  of  the  pro- 
c^-^^ds  thereof,  as  soon  as  the  same  could  be  realized  from 
t^tM.  ^  estate*  in  full  satisfaction  for  the  Virginia  lands.    And 
i^  <e  greater  sum  was  received  from  the  interest  of  Lylburn 
^^^•-     lis  father's  estate,  Sackett  was  to  retain  the  same  as  a 
^^^^"^rnpensation  for  his  trouble  and  expense  in  negotiating 
^*^*^^  exchange  of  property  between  Lylburn  and  Willard. 
^^^illard  gave  a  bond  to  Lylburn,  by  which  he  bound  him- 
^^^^"^  to  *convey  to  Lylburn  the  lands  in  Virginia  when  the        [*219J 

^•"^t^r  should  locate  the  same ;  which  bond  has  since  been 

^^•"^isfied  to  the  assignee  of  Lylburn.    An  order  was  also 

^*"^.wn  by  Lylburn  and  accepted  by  Sackett,  in  the  foUow- 

^^S  words:  "Augustus  Sackett,  Esquire,  you  will  please 

^^   pay  over  to  Joseph  Willard  $3000,  when  you  receive 
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^MO'  it  from  the  proceeds  of  my  estate  devised  to  me  by  my 
White  late  father  Robert  Lylburn,  deceased,  it  being  the  value  I 
Ciipoiter.  P^^^e  upon  the  said  estate  and  all  that  I  am  to  give  the 
said  Joseph  Willard  for  six  thousand  acres  of  land  pur- 
chased of  him,  lying  in  the  counties  of  Qreenbriar,  Monro 
and  Giles  or  Kenahwa,  or  in  which  county  I  may  select 
the  same,  in  the  state  of  Virginia.  And  in  case  the  said 
estate,  npon  final  settlement,  shall  amount  to  any  sum 
over  the  said  $3000,  you  are  to  retain  the  same  as  a  com- 
pensation for  your  trouble  and  expense  you  may  be  at  in 
selling  the  said  estate  and  negotiating  the  exchange  of 
property  between  said  Joseph  Willard  and  myself.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the  twentieth  day  of  March,  1817. 

John  LyThum.    [l.  s.] 
^^  Signed,  sealed  and  delivered  in  presence  of  Charles 
L.  H.  Shefflin,  EHhu  C.  Sackett, 
"Accepted  20th  March,  1817,  Augustus  Sackett'' 

In  January,  1818,  Sackett  having  become  insolvent, 
Willard  filed  his  bill  in  this  court  to  compel  the  payment 
of  the  $3000,  or  obtain  a  decree  for  the  sale  of  the  estate 
to  discharge  the  same.  And  an  injunction  was  granted 
restraining  Sackett  from  making  any  disposition  of  the 
property,  calculated  to  impair  Willard's  rights  therein. 
In  April  of  the  same  year  a  compromise  was  effected  be- 
tween Willard  and  Sackett ;  and  a  conveyance  was  made 
and  executed  between  Sackett  and  his  wife  of  the  first 
part,  Sylvanus  Miller  of  the  second  part,  and  Willard  of 
the  third  part;  which  recited  thai  Sackett  in  part  owned 
and  held  i;i  tnist  one  sixth  part  of  the  Lylburn  estate,  and 
that  Willard  claimed  to  have  a  lien  on  the  estate ;  that 
Sackett  was  indebted  to  various  persons  named  in  a 
schedule  annexed,  and  that  he  was  desirous,  with  tne  ap- 
probation of  Willard,  to  provide  for  the  payment  of  those 
debts;  and  by  which  conveyance  tlie  parties  of  the  first 
[•220]        part,  with  the  consent  of  Willard,  conveyed  to  *Miller  tha 


\ 
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Lylbnrn  estate  in  trust  to  sell  and  convert  the  same  into       i^sa 
money,  and  out  of  the  proceeds  thereof  in  the  first  place      White 
to  pay  to  Willard  the  $3000  and  interest ;  and  in  the  sec-    oarpeaUr 
ond  place  to  pay  the  residue  to  the  creditors  named  in  the 
sehednle,  rateablj,  upon   condition  they  released  their 
claims  against  Sackett  bj  the  1st  of  May  thereafter.    And 
in  case  of  the  refusal  of  any  of  them  to  exe<^ute  releases, 
their  share  of  the  residue  was  by  the  terms  of  the  convey- 
ance to  be  paid  to  Sackett  or  to  his  assigns.    Clark,  Hitch- 
cock and  Jacobs,  three  of  the  creditors  named  in  the 
Bchednle,  having  neglected  to  comply  with  this  condition, 
Sackett,  on  the  8th  of  May,  1818,  conveyed  to  W.  S.  Hart 
dl  the  interest  which  was  intended  for  these  creditors  un- 
der the  deed  to  Miller.    Hart  was  afterwards  discharged 
^der  the  insolvent  act ;  and  in  April,  1822,  his  assignees 
conveyed  to  Elilm  White,  the  complainant,  all  the  inter- 
est he  had  acquired  in  the  property  under  the  conveyance 
fi^m  Sackett.    After  the  conveyance  from  Lylbum,  and 
'^ore  the  execution  of  the  trust  deed  to  Miller,  Patrick 
'arrelly  recovered  a  judgment  against  Sackett  in  the  su- 
pfetne  court,  which  was  docketed  on  the  25th  of  October, 
^®17.    In  May,  1822,  White  purchased  this  judgment  for 
^^28.72,  the  amount  then  due  thereon.    Sackett  gave  his 
^^te  to  White  for  the  whole  or  a  part  of  tho  amount  due 
^^  the  judgment,  and  the  latter  agreed  if  the  note  was  paid 
^^t  the  judgment  should  not  be  enforced  against  the  real 
^^te  of  Sackett  out  of  the  city  of  New  York,  but  only 
^®^imt  the  property  he  (Sackett)  conveyed  to  Miller  in 
^^t    Sackett  at  the  same  time  gave  to  White  a  written 
^Ptilation  that  he  might  at  any  time  cause  an  execution 
^  l^«  issued  upon  the  judgment.    An  execution  was  after- 
^^I'ds  issued  upon  this  judgment  to  the  sheriff  of  New 
?^^^1 ;  and  all  the  right  of  Sackett  to  the  Lylbum  estate 
^^  that  city  was,  on  the  12th  of  July,  1822,  sold,  and  was 
Ptirchased  in  by  White  for  $25,  to  whom  the  sheriff  gave 
^<5ertificate  of  the  sale.    At  the  sale,  the  counsel  for 
^^^Uard  attended  and  gave  notice  of  his  claim  to  the  prop* 
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19>0»  erty.  In  November,  1818,  Willard,  Miller  and  otherSi 
White  claiming  an  interest  in  the  estate  of  Robert  Lylbum,  to* 
Gtmntet  8®^®^  ^^^  *^®  creditors  named  in  the  sdiednle  to  the 
trust  deeds,  filed  a  bill  in  this  court  against  the  ezecuton 
[♦2211  of  the  will  of  *Robert  Lylbum  and  others,  for  a  dirisioj] 
and  partition  of  the  estate,  and  for  an  account  of  the  per 
3onal  estate  and  of  the  rents  and  profits  of  the  real  estate ; 
and  in  June,  1822,  a  decree  was  obtained  in  such  suit  &] 
the  sale  of  the  real  estate.  After  the  sale  by  the  sheriff 
on  the  judgment,  the  complainant  filed  his  bill  in  this  suit 
against  the  parties  on  the  partition  suit  to  obtain  the  one 
sixth  part  of  the  Lylbum  property ;  and  in  February 
1823,  he  entered  into  a  stipulation  with  the  parties  in  thai 
suit,  by  which  it  was  agreed  he  should  join  in  the  convey 
ances  to  the  purchasers  at  the  sale  under  the  decree  ii 
partition,  without  prejudice  to  the  rights  of  any  of  the  par 
ties;  and  that  he  would  pursue  his  remedy  only  agains 
the  proceeds  on  such  sale.  The  property  was  sold  in  tha 
suit,  and  a  final  decree  was  made  therein,  by  which  Hu 
rights  of  all  the  parties  in  the  estate  were  disposed  of,  ex 
cept  as  to  the  one  sixth  arising  from  the  half  of  John  Lyl 
bum's  share  originally  conveyed  to  Sackett.  That  amount 
was  directed  to  be  paid  to  the  assistant  register,  to  abide 
the  further  order  of  this  court  Willard  having  died,  the 
cau|3e , was  continued  against  Carpenter  and  wife,  his  per 
sonal  representatives.  It  was  heard  on  the  pleadings  anc 
proofs  before  the  late  Chancellor  Jones ;  who  in  June 
1827)  decided  that  White* was  entitled  to  the  amount  doi 
on  the  Farrelly  judgment  at  the  time  of  the  assignmen 
thereof  to  him,  with  interest,  to  be  paid  out  of  the  func 
in  court ;  and  he  directed  that  a  reference  be  had  to  on< 
of  the  masters  of  this  court  if  necessary,  to  ascertain  th< 
amount  due ;  and  he  refused  to  allow  costs  to  either  part^ 
as  against  the  other* 

The  following  is  the  opinion  of  the  late  chancellor  oi 
which  the  original  decree  in  this  cause  was  founded : 
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Ofqudx  of  Ghanoellos  Joifss.    John  Lylburn  being      1880. 
entitled  under  the  will  of  his  father,  Robert  Lylbnrn,  to      White 
006  third  part  of  the  real  and  personal  estate  of  Robert    cwpenter 
Lylbnm,  the  testator,  and  having  previously  conveyed 
one  balf  part  thereof  to  one  Benjamm  Field,  on  the  19th 
March,  1817,  for  the  consideration  of  $3000  as  expressed 
in  the  deed  of  conveyance  thereof,  sold  and  conveyed  all 
^residae  of  his  interest  in  the  estate  of  his  said  father, 
bebg  the  remaining  half  of  his  ori^^inal  share,  or  the  one        r*222J 
nzth  part  of  the  said  estate,  to  Augustus  Sackett. 

Angostos  Sackett,  on  the  first  day  of  April,  1818,  by 
indenture  of  that  date,  made  between  him  the  said  Augus- 
tas Sackett  and  Minerva  his  wife,  of  the  first  part,  Syl- 
vinns  Miller,  of  the  city  of  New  York,  of  the  second  part, 
•nd  the  defendant  Joseph  Willard  of  the  third  part,  after 
noting  in  substance  that  he  (Sackett)  was  entitled,  as ' 
therem  stated,  to  the  si^d  one  sixth  part  of  the  said  estate 
of  Ljlbam,  estimated  at  the  sum  or  value  of  $9,818  88, 
Bod  was  indebted  to  the  persons  named  in  the  schedule  to 
the  indenture  annexed,  in  consideration  of  the  premises 
and  of  one  dollar  to  the  grantors  in  hand  paid,  granted 
snd  conveyed  the  said  one  sixth  part  of  the  said  estate  of 
lylbnm  to  Miller,  in  trust  after  converting  the  same  into 
money  and  paying  expenses,  to  pay  first  to  the  defendant 
WHkrd  $8000  with  interest  from  that  date,  and  then  to 
distribute  and  pay  the  residue  to  the  several  creditors 
named  in  the  schedule,  in  rateable  proportions,  according 
to  the  amounts  therein  stated  to  be  due  to  them  respec- 
tively ;  with  a  proviso  or  condition  in  the  said  indenture 
to  the  following  effect :  that  the  said  creditors  should  sev- 
erally, on  or  before  the  first  day  of  May  then  next,  execute 
to  Sackett  absolute  discharges  of  their  respective  demands 
against  him,  and  should  cancel  of  record  any  judgments 
which  they  might  have  against  him ;  and  in  default  of 
performance  of  that  condition,  the  rights  of  all  the  cred- 
itors so  in  default  to  be  forfeited  as  to  ary  benefit  they 
might  otherwise  derive  from  the  indenture,  and  the  pro- 


222  CASES  IN  CHANCEET. 

18<o»  Vision  thereby  made  for  them  was  immediately  to  cease, 

White      and  revert  to  Sackett,  tlie  gi-antor.    None  of  the  crediton 
Cttrpeikier.  complied  with  the  condition ;  consequently  the  interest 
set  apart  to  them  reverted  to  Sackett,  and  became,  aftei 
the  first  day  of  May,  1818,  subject  to  his  disposal.^] 

[1]  See  Waterman's  Am.  Ch.  Dig.  tit  Trvsts.  Where  a  pforcluMe  k 
made  in  the  name  of  one  person  and  the  purchase  money  is  paid  by  §» 
other,  there  is  a  resulting  trust  in  favor  of  liim  who  made  the  payment 
M'Guire  v.  M'Cowen,  4  Desau.  491.  Perry  v.  Head,  1  A.  K.  Marsh.  47. 
Leteher  v.  LeUher's  heirt,  4  J.  J.  Marsh.  592.  £UioU  v.  Amutron^,  1 
Blackt  198.  JenUon  v.  Oraves,  2  Blackfl  440.  Doyle  ▼.  Sleeper,  1  Daaa, 
686.  Boyd  v.  M*Lean,  1  Johnsi  Ch.  Rep.  682.  BoUford  ▼.  Burr,  %  John 
Cli.  Rep.  409.  The  statute  of  frauds  requires  all  declarations  of  troats  hi 
land  to  be  proved  by  written  testimony  ;  but  those  trusts  which  arise  hj 
the  mere  operation  of  law,  are  excepted  out  of  the  statute,  and  may  be 
.proved  by  parol  evidence.  Elliott  v.  Armstrony,  2  BlackC  198.  A.  made 
a  verbal  contract  for  the  purchase  of  a  town  lot;  and  during  A.*s  abasnei 
from  the  country,  B.  partly  with  his  own  money,  but  principally  with  A.'f 
property,  completed  the  contract  for  A.,  and  took  the  deed  in  the  naim^ 
and  for  the  benefit  of  A.  Held,  that  A.*8  subsequent  ratification  of  BL'i 
acts  made  him  liable  to  B.  for  the  amount  paid  for  him  by  B. ;  and  bIm 
rendered  the  lot,  as  A's  property,  liable  from  the  date  of  the  deed  to  a 
judgment  against  him  in  favor  of  R  lb.  Where  there  is  a  resulting  trtai 
under  a  conveyance,  it  must  arise  at  the  time  of  the  execution  of  the  deed* 
BogerM  v.  Murray,  8  Paige,  890.  After  the  legal  title  has  passed  to  the 
grantee  by  the  execution  of  deed,  a  resulting  trust  cannot  be  raised  by  the 
subsequent  application  of  the  fund  of  a  tliird  person  for  the  improTemeiil 
of  the  property,  or  for  the  payment  of  the  purchase  money,  so  as  to  diveik 
the  legal  estate  of  the  grantee,  lb.  A  resulting  trust  cannot  be  raised 
against  the  intention  of  the  parties.  White  v.  Carpenter,  2  Paige,  217. 
Resulting  trusts  must  be  positively  alleged  and  indisputably  proved.  SUhty 
V.  Youny^  1  J.  J.  Marsh.  8.  To  make  the  purchaser  of  a  legal  title  a  tnui 
for  the  cestui  que  trust,  it  is  not  necessary  that  he  should  have  notice  d 
the  particular  cestui  que  trust  14  is  sufiicient  to- have  notice  that  the  p^ 
son  from  whom  he  buy.i  is  only  a  trustee.  Maples  v.  Medlin,  1  Murphy« 
219.  Loose  and  general  declarations  of  intention,  by  one  member  of  a  fam- 
ily, of  holding  property  in  trust  for  the  other  members,  are  not  aufficieot 
for  the  deduction  of  a  trust  Letters  and  accounts  addressed  by  a  penoB 
to  his  brothers,  under  the  circumstances,  were  held  insufficient  to  raise  • 
trust  by  implication  to  the  father.  Steere  v.  Steere,  6  Johnsi  Ch.  Rep  1. 
In  cases  of  implied  trusts  for  the  benefit  of  creditors,  if  one  of  the  crediton 
comes  into  the  court  of  chancery  to  enforce  the  execution  of  the  trust,  the 
court  will  act  upon  the  principle  that  equality  is  equity :  except  in  < 
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On  the  Sth  May,  1818,  Sackett  conveyed  to  William  S. 
Hart  aa  interest  under  the  deed  of  conveyance  to  Miller, 
particolarly  described  in  the  deed  to  Haii  as  forfeited  by 

vhot  raeh  creditor  has  acquired  a  specific  lien  upon  the  fund  by  liii  su* 
ptfior  TigiltDee,  or  where  he  is  entitled  to  a  legal  preference.  SgherU  ▼. 
Wood,  3  Paige,  517.  If  a  joint  purchase  be  made  in  the  name  of  one  of  the 
MfQKbnerBk  panderidenee  is  admissible  to  proTe  the  fact,  and  he  will  be 
bildstnatee  for  a  moietj,  for  the  other.  Suck  a  case  is  not  within  the 
*Utat«  of  frauds,  and  is  a  resulting  trust  Powell  y.  Monwn  and  Brimfield 
ifca  C^,  8  Mason,  347.  Lands  purchased  by  the  husband  with  the  sep- 
MtemoaeyB  of  his  wife,  in  his  own  name,  enure  to  her  benefit  as  a  resoH- 
iH(tnat,tiid  ke  most  account  for  the  rents  and  profita  MModUi  E^ 
t^  CKuffil  y.  JdgtiM,  1  Johns.  Ch.  Rep.  450.  And  a  purchaser  from  the 
kaUod  in  inch  case,  with  notice  of  the  trust,  takes  the  land  subject  to  the 
tniit.  Jb.  If  A.  purchase  slayes  in  his  own  name,  with  money  partly  be- 
koging  to  himself,  and  partly  to  otiiers,  and  which  had  been  put  into  his 
^tt&  for  that  purpose,  he  will  hold  them  in  trust  for  others  according  to 
tWuttst  of  their  interest  Stephenson  y.  SiepKemton,  3  Bibb,  16.  Where 
«M  tf  tro  partners  bought  lands,  taking  the  deed  in  his  own  name»  but 
firing  the  partnership  note  in  part  payment,  which  was  paid  at  maturity 
17  the  other  partner,  and  otherwise  under  circumstances  which  indicated 
ftsporefaise  to  be  intended  as  a  partnership  transaction,  it  was  held,  that 

*  tniiA  M  to  one  moiety  resulted  to  the  other  partner.    Hwt  y.  Hawkina^ 

•  Bibb^  Uj%,  What  acts  wjU  estop  a  party  from  setting  up  a  resulting 
tfOft  Thmpton  et  oL  y.  Murray  et  al.,^  Hill,  210.  Land  was  sold  un- 
der tfeentioo,  and  after  the  defendant  in  the  execution  had  remained  four 
erfireyetnui  possession,  the  purchaser  obtained  the  sheriff's  deed.  The 
^^Muk,  m  execution  then  filed  his  bill  alleging  that  the  land  was  pmv 
^''^  tt  his  request,  for  him,  and  with  his  money,  and  that  the  purchaser 
Ittd  fraodolently  taken  the  deed  to  himselt  All  of  which  was  denied.  If 
*P<iQ  neb  tQ  understanding,  the  defendant  in  the  execution  had  furnished 
^porebsser  with  the  money  before  he  made  the  payment,  the  law  would 
™P^  t  resttlting  trust  in  fayor  of  the  execution  defendant  But  yery  clear 
V^^  that  fact  would  be  required  to  establish  the  trust  And  upon  ite 
^^  MtabHshed  a  decree,  not  to  annul  the  purchaser*s  deed,  but  requir- 
ing him  to  conyey  to  his  cestui  que  trust,  would  be  proper.  But  if  the 
I'^'^'^^^iMr  paid  for  the  land  with  his  own  money,  and  the  defendant  in  the 
l**^"^  afterward  refunded  it  to  him,  the  law  would  not  on  that  ground 
^}h  ny  trust  in  the  case— although  the  money  was  in  fact  so  refunded 
^  *i  agreement  to  permit  the  defendant  ia  the  execution  to  ke^  the 
""^  0niMf  T.  jDu0an,  6  Dana,  831.  A  court  of  efaaneery  will  relieye 
'^'^Afrmd,  by  eonyerting  the  person  guilty  of  it  into  a  trustee  for 
r^  ^^  hare  been  injure  thereby.  Brown  y.  Ljfneh,  I  Paige,  147t 
^^^  *  ptnon  hy  frand  obteioe  a  legal  title  to  the  eiUOe  of  another  lie  If 
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^^Q-       tlie  neglect  of  Williiam  Hitchcock,  Joseph  Jacobs 

Whito      Thomas  E.  Clark,  creditors  of  Sackett,  to  release  and 

(;;i^rp^t«r  charge  him  from  their  demands,  and  as  being  an  inU 
of  $4000  in  the  estate  of  Robert  Lylbum,  deceased,  or 
interest  in  said  estate  as  $4000  bears  to  $9,818  33,  the 
sixth  part  of  said  estate. 

On  the  6th  November,  1821,  Hart  having  become 
solvent,  did,  under  the  act  entitled  '^  An  act  to  abolish 
prisonment  for  debt  in  certain  cases,"  passed  April 
1819,  and  in  pursuance  of  an  order  of  the  recorder  of 
city  of  New  York,  make  an  assignment  of  all  his  es 
to  Luther  Bingham,  Lewis  E.  Soger  and  Frederick 
Tallmadge,  assignees  duly  appointed  for  that  purpos< 
trust  for  the  benefit  of  his  creditors. 

•  On  the  3d  April,  1822,  the  said  Lutlier  Bingham,  L 

E.  Seger  and  Frederick  A.  Talhnadge,  the  said  assign 
by  indenture  of  that  date,  granted  and  conveyed  to  E 
White,  the  complainant,  the  aforesaid  indenture  exec* 
by  Sackett  to  Hart,  and  all  and  singular  the  rights,  cla 
interests  and  premises  thereby  granted,  or  intended  fi 
be,  or  which  it  was  in  the  power  of  tlie  said  assignei 
convey. 

It  further  appears  that  one  Patrick  Farelly,  on  or  al 
the  25th  October,  1817,  recovered  a  judgment  agfl 
Sackett  in  the  supremo  court  of  judicature  of  the  stat< 
New  York  for  $2400  debt  and  $87.26  damages  and  cc 
which  was  docketed  on  that  day ;  that  an  execution ' 
issued  on  that  judgment  directed  to  the  sheriff  of  the  ( 
and  county  of  New  York,  and  all  the  right,  title  and  in 
est  of  Sackett  at  the  time  of  the  docketing  of  the  i 
judgment,  or  at  any  time  afterwards,  in  certain  pan 

considered  as  a  trustee,  and  equity  will  compel  a  conveyance.  Perkv, 
Hayit  1  Cook'e,  166.  A-  sold  B.  certain  property,  for  the  paymen 
irlucli  B.  gave  his  bond.  A.  afterward  died,  and  in  his  will  devised 
legacy  to  C.  £160,  which  he  directed  to  be  paid  by  B.  out  of  the  said 
chase  money.  The  court  of  chancery  construed  B.  as  a  trustee  in  i 
hands  money  was  deposited  for  the  benefit  of  C,  and  compelled  h. 
pay  the  legacy.    Swearingham  y.  ShUFi  ex*r$.,  4  Har.  A  M'Hen.  $$. 
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of  real  estate  whereof  Robert  Lylburn,  deceased,   died       i^^- 
seized,  situated  in  the  city  of  New  York,  and  comprising      White 
the  whole  of  the  real  estate  of  tlie  said  Robert  Lylburn    ci^pjinter 
Attlietime  of  his  death  in  the  said  city,  was  sold  by  the 
ttid  Blieriff,  by  virtue  of  the  said  execution,  on  the  13th 
JqIj,  1822,  and  purchased  in  by  the  complainant  for  his 
own  benefit  and  indemnity,  he  being  at  tlie  time  the  pro- 
prietor of  the  said  judgment  by  a  previous  assignment 
thereof  to  him,  and  which  judgment  is  still  unsatisfied. 

Under  the  first  of  these  titles,  the  complainant  claims 
to  be  entitled  to  the  interest  in  the  estate  of  Robert  Lyl- 
biun,  deceased,  specified  in  the  deed  of  assignment  and 
^DTejance  from  Sackett  to  Hart ;  and  under  the  second 
^tle,  to  one  *sixth  part  of  all  tlie  estate  of  Lylburn,  cov-        [*224j 
©red  by  the  judgment  at  the  time  it  was  docketed,  and 
^hich  one  sixth  part  of  that  estate  was  then  vested  in 
Sackett,  and  he  demands  an  account  from  the  executors  of 
tile  will  of  Robert  Lylburn,  deceased,  of  the  one  sixth  of 
^hat  they  have  realized  from  their  testator's  estate,  sub- 
ject to  a  provision  for  the  widow's  annuity  under  the  will ; 
*nd  that  tlie  one  sixth  of  the  proceeds  of  any  sales  to  be 
^ade  ander  the  decree  in  the  pleadings  mentioned  may 
^  brought  into  court  and  invested,  and  he  prays  for  an 
^junction  to  restrain  the  defendants  from  intermeddling 
^th  the  said  one  sixth, of  the  proceeds  of  the  said  sales, 
^til  die  further  order  of  the  court,  and  for  general  relief. 
The  claim  is  resisted  by  the  defendant,  Joseph  Willard, 
^ho  defends  the  suit,  and  who  insists  on  the  right  to  havo 
"^8Um  of  $3000,  with  interest,  satisfied  and  paid  to  him  by 
^i  out  of  the  one  sixth  part  or  share  of  the  estate  of  Rob- 
^  lylburn,  deceased,  assigned  and   conveyed  by  John 
^jlbura  to  Augustus  Sackett,  in  priority  and  preference 
to  the  satisfaction  of  tlie  claims  of  the  complainant ;  and 
Mtmds  that  the  satisfaction  of  ary  demand  the  com- 
plainant may  have  upon  that  portion  of  the  estate  is  to  be 
postponed  to  the  payment  of  his  said  claim  of  $3000  and 
interest. 
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^^0-  The  claim  of  the  defendant  Willard  to  the  $3000  t 

White  demands,  has  its  origin  in  the  purchase  by  Sackett  of  tb 
Cajp^t^,^  one  half  of  the  share  or  interest  of  John  Lylbum  in  th 
estate  of  his  father,  Eobert  Lylbnm,  and  which  pnrchtf 
he  alleges  was  made  bj  Sackett  as  his  agent,  and  paid  ft 
in  lands  belonging  to  him  in  the  state  of  Yirginia;  in 
he  alleges  and  insists  that  by  the  terms  of  the  arrangemei 
nnder  which  that  interest  was  conveyed  by  Lylbnm  1 
Sackett,  and  vested  in  Sackett,  he  (Willard)  was  to  h«f 
$3000  out  of  it,  and  to  become  inter^ted  to  that  amoai 
in  the  premises  held  by  Sackett. 

The  substance  of  the  statements  of  the  answer  on  flu 
point  is,  that  the  defendant  Willard,  in  March,  1818,  eo 
p.oyed  Sackett,  who  was  a  broker,  to  sell  for  him  suudi 
tracts  of  land  in  the  state  of  Yirginia;  and  that  on  d 
t9th  of  tiiat  month,  Sackett  informed  him  that  John  Ij 
[*226]  bum  wished  *to  exchange  his  share  in  the  decease 
father's  estate  for  lands,  and  would,  for  6000  acres  of  fl 
defendant's  Virginia  lands,  convey  his  entire  share  of  tl 
said  estate  ;  and  that  by  means  of  that  estate,  he  (Saekel 
could  raise  for  Willard  the  sum  of  $3000 ;  and  that  it  vt 
understood  and  agreed  upon  between  him  (Sackett)  ail 
Lylburn,  that  he  (Sackett)  should  have  whatever  he  con 
make  of  the  said  share  of  the  said  estate  so  to  be  co 
veyed  to  him  beyond  that  amount^  that  Sackett  promise 
to  pay  the  defendant  Willard  the  said  sum  of  $3000  ii 
mediately  after  the  deed  of  conveyance  from  Lylbnm 
him  should  be  executed  and  recorded ;  that  the  mon^ 
was  to  be  raised  on  the  credit  and  security  of  the  said  eo 
veyance,  or  out  of  the  property  or  interest  to  be  gwmfc 
thereby,  and  that  the  same  was  for  that  reason  to  be  vest? 
in  Sackett ;  and  that  he,  the  defendant  Willard,  relyiJ 
on  the  promises  and  assm*ances  of  Sackett,  agreed  to  t 
arrangement,  and  that  in  consequence  thereof  the  deed 
Lylburn  was  executed  to  Sackett  accordingly. 

The  defendant  Willard  further  alleges  and  averd^  !• 
he  never  meant  to  rely  on  the  personal  responsibility 
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gtckett  for  the  payment  of  the  $3000,  but  that  it  wat  JMO. 
odentood  by  Ljlburn,  Sackett  and  himself  that  the  prop-  WI4M 
fttj  conveyed  to  Sackett  was  to  be  held  by  him  in  trust  tot  ^t^f^j^jm: 
Ae  defiBDdant  Willard,  for  tiie  pm*pode  of  raising  the  slid 
fSOOO  for  him  by  a  sale  or  mortgage  of  the  whole  or  part 
</ dH)  estate.  He  further  states  that  he  paid  the  wh<de 
ooDsiderttioA  for  tiie  said  property  so  conveyed  to  Sackett 
iiYirgima  lands,  acoording  to  the  terms  of  the  arrange- 
ttent  with  Lylbnrn,  510  wcres  of  land  in  Munro  county, 
in  \h  state  of  Virginia,  being  conveyed  by  him  to  Lyl- 
born  OQ  the  SOth  March,  1818,  and  a  covenant  or  instru- 
ment given  for  tlie  conveyance  of  the  remaining  6360 
tcfCB,  to  be  selected  out  of  200,000  acres  owned  by  him 
it tkkt  state,  within  twelve  months  from  that  date,  which 
ktrame&t  was  assigned  by  Lylburn  to  Amos  Cowley,  and 
tyhim  to  David  Fnencli,  to  whom  he,  the  defendant  Wil* 
hrd,  oi  the  24th  February,  1818,  conveyed  the  lands 
(kereiii  mentioned. 

*In  the  instrument  or  covenant  for  the  conveyance  of  [*226] 
dntSM  acres  of  die  6000  acres  of  land  to  Lylburn,  wliich 
bean  date  and  was  executed  on  the  20th  March,  1817,  it 
V18  stated  by  way  of  recital  tliat  tli^  defendant  Willard 
VIS  owner  of  200,000  acres  of  land  in  the  different  coun- 
ties in  Vii^nki,  and  that  John  Lylburn  had  purcliased  of 
taki  lands  5S60  acres  to  be  selected  within  twelve  mouths 
from  the  date  of  the  said  insti-ument ;  that  John  Lylburn 
«» the  19th  March,  1817,  conveyed  one  moiety  of  the  es- 
^  derived  from  his  fatiier  to  Sackett  for  the  considera- 
^  of  $3000,  which  was  to  be  paid  by  Sackett  to  the 
defendant  Willard  as  soon  as  the  same  was  received  from 
^  said  estate,  as  a  full  satisfaction  for  tlie  lands  so  pm> 
«lw^  by  Lylburn  of  Willard. 

On  the  same  20th  March,  1817,  an  order  or  instrument 
^  writing  was  executed  and  given  by  Lylburn  under  his 
•»and  and  seal,  directed  to  Sackett,  thereby  requiring  him 
^  pay  over  to  Willard  $3000  when  lie  received  it  from 
^  proceeds  of  the  estate  of  Lylburn  devised  to  him  bj 
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^880.  his  father,  it  being  the  value  he  placed  npon  the  sai 
Whita  tate,  and  all  he  was  to  give  Willard  for  6000  acres  of 
OarpinUr.  ^  t^©  State  of  Virginia  purchased  of  hira  ;  and  fii 
directing  Sackett,  that  in  case  the  whole  estate  vesb 
him  (Sackett)  npon  final  settlenienty  should  amount  U 
sum  over  the  $3000,  he  (Sackett)  was  to  retain  the  i 
as  a  compensation  for  the  trouble  and  expense  he  n 
be  at  in  settling  the  said  estate  and  negotiating  tli 
change  of  property  between  Willard  and  himself, 
this  order  or  instrument  a  written  acceptance  was  end 
and  signed  by  Sackett,  and  the  order  with  the  accep 
thus  endorsed  thereon  was  delivered  to  Willard  an> 
cepted  by  hira. 

The  defendant  Willard  states  in  his  answer  that ' 
the  arrangement  was  completed,  he  applied  to  Sacke 
security  for  the  $3000 ;  that  Sackett  told  him  he  < 
raise  the  money  by  a  mortgage  of  the  interest  assign 
him,  and  would  pay  the  amount  as  soon  as  it  slion 
raised,  and  would  pay  $1500  the  next  day ;  and  tlu 
the  defendant,  thereupon  took  the  order  and  relied 
it  and  on  the  assurances  of  Sackett  without  security. 
[•227]  *He  further  states  that  on  the  10th  January,  181i 

prehending  that  Sackett  intended  to  defraud  him  o 
amount  due  to  him  out  of  the  estate  by  making  a  coi 
ance  thereof,  he,  the  defendant,  filed  a  bill  against 
and  obtained  an  injunction  to  restrain  him  from  mf 
any  disposition  of  the  property  to  his  (Willard's)  inj 
and  that  on  the  2d  April  the  suit  was  settled,  Sat 
having  consented  to  secure  the  defendant  by  the  con 
ance  of  the  estate  to  Sylvan  us  Miller  in  trust  for  his 
eflt ;  and  which  conveyance  was  made  on  the  first  of 
month,  and  satisfied  the  defendant. 

But  the  defendant  contends,  moreover,  that  the  « 
and  interest  originally  conveyed  by  Lylburn  to  Sac 
though  the  deed  was  absolute  in  its  terms,  was  vestc 
Sackett,  and  held  by  him  as  a  trustee,  in  trust  for  th< 
feudant  Willard,  to  the  extent  of  the  said  sum  of  ii. 
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which  was  to  be  raised  for  him  thereby ;  and  he  insists 
.  that  the  complainant  was  chargeable  with  notice  of  the 
trust,  and  bound  by  it.  Sackett  has  been  examined  as  a 
witness,  and  denies  the  trust.  He  testifies  in  clear  and 
positive  terms,  that  the  deed  was  executed  to  him  for  his 
own  benefit ;  and  that  Willard  had  no  interest  in  the 
property.  K  full  credit  could  be  given  to  tliis  statement 
it  would  be  conclusive;  but  the  witness  is  indistinct  in 
his  recollections,  and  his  answers  on  his  cross-examina- 
tions are  unsatisfactory.  I  dare  not  trust  implicitly  to  his 
testimony ;  yet  I  am  not  to  disregard  his  deposition,  but 
toTiewit  in  connection  with  the  other  proofs  in  the  cause, 
and  look  to  the  whole  of  the  evidence  taken  together  for 
the  character  of  the  transaction. 

The  first  branch  of  the  complainant's  title  is  his  pur- 
chase from  the  assignees  of  Hart.    Tlie  defence  taken  by 
the  defendant  against  that  claim  is,  that  the  trust  deed 
from  Sackett  to  Miller  under  which  the  title  of  Hart  was 
derived,  by  the  express  terras  of  it,  gives  a  preference  and 
priority  to  his  claim,  and  necessarily  postpones  that  of 
the  complainant.    The  conveyance  of  Sackett  and  wife  to 
Miller,  is  of  all  their  right,  title,  interest,  claim  and  de- 
J*^d  in  law  and  equity,  of,  in  and  to  the  estate  real  and 
personal,  whereof  Robert  Lylburn,  deceased,  died  seized 
^^J"  possessed,  and  of,  in  and  to  the  rents,  income,  interests 
and  profits  of  the  same  which  had  arisen  or  accrued 
Hnce  the  decease  of  Lylburn,  or  might  thereafter  arise  or 
accrue  from  the  same ;  and  the  trusts  of  that  deed  are, 
that  Miller,  the  trustee,  after  converting  the  trust  estate 
^to  money,  and  defraying  the  charges  of  the  trust,  should 
J'V  the  defendant  Willard  three  thousand  dollars  with  in- 
j  ^t  from  the  date  of  the  deed  in  the  fii'st  place,  and 
^^^  to  pay  the  demands  of  the  creditors  named  in  a  sche- 
^*^   annexed  to  the  deed   rateably,  according  to  the 
'^^Unt  of  their  demands.     And  if  that  conveyance  was 
£^^^ative,  and  the  trust  for  the  benefit  of  Willard  was 
^^tual,  I  do  not  see  how  his  interest  in  the  estate  can 
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ma.  be  defeated  or  impaired  by  any  subsequent  act  of  Saeket^ 
WixUe  or  how  the  assignment  afterwards  made  by  Sackett  tc 
Hart,  the  ben-efit  of  which  is  now  vested  in  the  complain- 
ant, can  supei'sede  that  prior  conveyance  to  Miller,  or 
entitle  tlie  complainant  to  any  portion  of  tlie  estate  of 
Lylburn  until  the  defendant  Willard  is  first  paid.  Indeed 
Sackett  obviously  intended  that  the  assignment  to  Hart 
should  operate  upon  the  surplus  only  of  the  estate  after 
the  trust  in  favor  of  Willard  sliould  be  first  satisfied  ;  for 
the  deed  recites  the  trusts  vested  iu  Miller,  and  pui*poi*ts 
to  convey  to  Hart  the  shares  and  proportions  of  the  trust 
property  which  the  three  creditors  mentioned  in  it  would 
have  been  entitled  to  receive  if  they  had  conformed  to 
the  provision  of  the  trust  deed  and  executed  the  release 
aad  discharge  required  by  the  proviso  or  condition  it  con- 
tained. Sackett  could  not  consistently  with  his  convey- 
ance to  Miller  convey  to  Hart  any  furtlxer  or  greater  in- 
terest tlian  the  surplus  and  residue  of  the  trust  premises 
after  the  payment  of  the  $3000  and  interest  to  Willard 
thereout  The  question  of  notice  of  the  trust  vested  in 
Jiiller  for  Willard  could  not  arise,  for  the  right  and  inter- 
est of  Sackett  in  the  estate  to  the  extent  of  the  appropria- 
tion in  favor  of  Willard  was  vested  in  Miller,  the  trustee, 
before  the  conveyance  to  Hart,  and  the  trust  for  tlie  de- 
fendant Willard  was  declared  and  appeared  on  the  face 
of  the  deed  to  Miller.  Sackett  therefore  had  no  power  to 
convey  that  interest  to  Hart,  and  Hart  could  derive  no 
title  to  it  {h>m  him. 

It  might  perhaps  be  questionable  on  the  authority  of 
Bome  recent  decisions  whether  the  trust  deed  to  Miller  was 
r«229]  not  in  its  ^inception,  and  at  the  time  of  the  subsequent 
conveyance  to  Hart,  fraudulent  and  void  as  against  the 
creditors  of  Sackett  by  reason  of  the  proviso  or  condition 
it  contained  requiring  the  creditors  to  execute  to  Miller, 
the  trustee,  a  release  and  discharge  of  their  demands 
against  Sackett,  the  dehtor,  to  entitle  them  to  tlie  ben^t 
of  the  trust  and  provision  in  tlieir  favor ;  and  wliich  pro- 
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vision,  in  case  of  their  neglect  ox  refosal  to  comply  with 

tlie  condition,  was  to  enure  to  the  benefit  of  Sackett.  But  White 
tiiat  question  was  not  raised ;  and  as  tlie  objection  to  the  q^^A.^^ 
deed  an  that  ground  was  open  to  creditors  onlj,  and  the 
trusts  were  effectual  between  the  paiiies  themselves,  the 
complainant  in  his  character  of  purchaser  under  Sackett 
could  not  perhaps  avail  himself  of  thsA  exception  to  itt 
validity ;  and  if  he  m  assignee  of  a  judgment  creditor  had 
objected  to  that  feature  of  the  arrangement,  it  would  have 
deserved  to  be  well  considered  how  far  the  principle  U^ 
sound  by  which  the  whole  deed  is  vitiated  by  one  invalid  ' 
trust,  or  whether,  when  the  several  trusts  are  distinct  sdA 
separate  from  each  other,  and  some  of  them  Are  illegal, 
but  others  are  meritorious  and  free  from  taint  or  polln^ 
tion,  the  latter  may  not  be  upheld,  while  the  former  are 
suppressed ;  and  the  conveyance  of  the  estate  to  the  trus- 
tee be  held  valid  for  the  support  of  tlic  meritorious  and 
beneficial  trusts  in  fdvor  of  the  honest  cestuis  que  trust, 
but  inoperative  and  void  as  a  provision  for  the  illegal 
purposes  and  fraudulent  views  it  attempts  to  subserve. 
My  judgment  must  be  boiiie  down  by  the  force  and  ' 
weight  of  authority  before  I  can  attach  to  statute  provis* 
ions  a  hai*sher  operation  or  more  unbending  severity  tlian 
to  common  law  principles;  or  deny  to  legislative  enactr 
ments  the  liberal,  beiiign  and  equitable  construction  which 
will  give  to  them  the  attributes  of  a  nursing  mother, 
equally  with  the  rules  and  principles  of  the  common  law. 
But  whatever  might  be  the  effect  of  the  illegal  provisions 
of  the  deed  under  other  circumstances,  the  complainant  in 
his  character  of  purchaser,  in  which  liglit  we  are  now  con- 
sidering him,  has  not  made  a  case  by  his  bill  and  proo& 
in  the  cause  entitling  him  to  avoid  it  as  inoperative  and 
yoid ;  and  has  not  put  his  objection  to  it  upon  thai 
ground.  He  asks,  under  this  branch  of  his  title,  the  inb- 
terest  conveyed  to  *Hart  by  the  assignment  of  Sackett  to  [*230 
bim«  To  that  extent  he  is  entitled ;  and  as  the  deed 
which  gi-ants  it  expressly  grants  what  was  intended  tof 
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iS^O'  the  therein  specified  creditors,  and  which  by  their  fori 
White  ure  of  it  reverted  to  Sackett ;  and  as  the  trust  deed 
Miller  which  created  that  interest  defined  it  to  be  a  r 
able  dividend  of  the  snrplus  and  residue  of  the  trust 
tate  after  the  payment  of  $3000  and  interest  out  of  it 
Willard  in  the  first  instance,  the  complainant  can  cl 
under  his  title  derived  from  Hart's  assignees  no  more  t 
bis  $4000,  after  the  prior  appropriation  of  $3000  and 
terest  to  the  defendant  Willard  shall  be  fii'st  fully  » 
fied. 

But  his  claim  under  the  title  derived  from  the  purcl 
made  by  him  under  the  judgment  against  Sackett  in  fi 
of  Farrelly,  and  from  the  assignment  of  that  judgmen 
him,  is  alleged  to  be  more  comprehensive,  and  expose 
none  of  the  objections  which  apply  to  his  title  as  a ; 
chaser  under  Hart's  assignees.  That  judgment  was  d 
eted  on  the  25tli  October,  1817,  which  was  nearly 
months  prior  to  the  conveyance  from  Sackett  to  Mi 
It  consequently  bound  all  the  real  estate  of  Sackett, 
was  a  subsisting  lien  upon  his  share,  or  one  sixth  pai 
the  lands  and  tenements  formerly  of  Lylburn,  if  the  e 
was  vested  absolutely  in  him  in  his  o^vn  right,  at  the 
of  the  conveyance  of  that  interest  by  Sackett  to  M 
That  Hen  was  afterwards  enforced  by  an  executioi 
the  judgment,  and  a  sale  thereunder  by  the  sheriff  o 
city  and  county  of  New  York,  of  all  the  right  and  i 
est  of  Sackett  on  the  25th  October,  1817,  when  the  j 
ment  was  docketed,  or  at  any  time  afterwards,  in  the 
estate  of  Robert  Lylburn,  deceased,  at  the  time  O 
death,  in  the  city  of  New  York,  At  this  sale,  the  i 
larity  of  which  is  not  impeached,  the  complainant  ^ 
became  the  purchaser  of  the  interest  thus  sold.  He  cl 
also  to  be  the  proprietor  of  the  judgment  by  pure' 
and  a  regular  assignment  of  it  to  him  prior  to  the  < 
and  if  these  titles  are  established  by  proof,  they  are  p 
facie  sufficient,  and  will,  unless  repelled  by  other  pr 
entitle  him  to  a  decree  for  the  portion  of  the  estate  < 
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the  proceeds  of  the  estate  in  question,  which  they  ostensi-  1880. 
blj  corer,  or,  at  least,  to  the  amount  due  before  the  judg-  White 
meot 

*Bnt  his  proof  of  titk  to  the  judgment  is  said  to  be  de- 
fective.   No  assignment  of  the  judgment  is  produced, 
Dor  do  I  find  any  proof  of  the  loss  of  it  or  of  a  search 
for  it    But  the  defendant,  in  his  answer,  states,  that  the 
complainant,  as  lie  the  defendant  has  been  informed  by 
the  attorney  of  Farrelly,  and  verily  believes,  purchased 
the  judgment  on  or  about  the  27th  day  of  April,  1822, 
and  took  an  assignment  thereof,  drawn  by  said  attorney, 
for  the  consideration  of  $200,  besides  the  costs  of  suit, 
^is  statement  would  seem  to  be  a  sufiicient  admission 
of  the  ownership  of  the  judgment,  if  the  complainant 
1^  not  gone  into  proof  of  it ;  but  he  has  made  it  the 
subject  of  proof.    David  Codwise,  the  attorney  for  Far- 
^Ij,  the  judgment  creditor,  has  been  produced  as  a 
.  "Witness  to  prove  the  assignment  of  the  judgment  by 
Farrelly  to  tlie  complainant.     He  testifies  that  an  assign- 
Dientof  it  was  executed  by  Farrelly  to  the  complainant, 
^  his  presence,  in  the  month  of  April,  1822,  and  prior  to 
tte  2Yth,  and,  as  he  thinks,  about  the  16th  day  of  that 
^onth;  that  the  consideration  for  the  assignment  was 
^200,  the  balance  remaining  due  of  the  debt,  and  $128.72, 
8iso  remaining  due  thereon  for  costs  and  fees,  amounting 
^  all  to  $328.72,  which  was  paid  to  him,  the  witness,  by 
"*®  complainant  at  the  time  of  the  delivery  of  the  deed 
^  assignment  to  him,  and  was  remitted  by  him  the  wit- 
^683  to  Farrelly  the  judgment  creditor,  or  accounted  for 
■^  ^*iin ;  and  that  the  said  sum  of  $328.72  was  due  upon 
^  judgment  at  the  time  of  the  assignment  of  it  to  the 
^^'^plainant. 

•pUe  fact  of  the  assignment  is  further  confirmed  by  the 
f^'^tten  consent  of  Sackett  the  debtor  to  the  assignee  to 
P^  ^^^  execution  upon  it,  which  is  in  proof  in  the  cause. 
j^*^  consent  bears  date  the  3d  May,  1822,  and  purports 
^^^  the  judgment  having  been  assigned,  he  (Sackett) 
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*<>»  Qiereby  oons^ntB  tiiat  execution  tliereon  issue  a 
WUU  -eredon  of  the  assignee  without  the  expense  c 
proceedings  to  revive  the  same.  Tliis  evidence  '. 
4aa))t  of  the  fact  of  the  assignmeat  of  the  jud 
j&e  eomplainanty  but  it  showa  that  the  assignn 
by  deed,  and  diat  deed  not  being  produced, 
proof  of  the  loss  of  it  given,  or  tbat  any  search  i 
made  for  it,  the  parol  tIeBtimoDy  adduced  to 
ought  not  of  itself^  if  it  stood  alone,  and  the  obje 
it  had  been  properly  taken,  be  competent  or  sul 
ahow  the  existence  and  contents  of  the  assignnxei 

J3ut  the  introduction  of  that  evidence  does  not 
the  &ct  of  the  assignment,  nor  disclose  any  circi 
to  raise  a  auspicion  against  eitlier  the  faimea 
transaction  or  the  sufficiency  of  the  assignment 
the  interest  in  the  judgment;  and  I  do  not  see,  t 
why  it  does  not  leave  the  force  and  effect  of  the  a 
of  the  defendant  in  his  answer  unimpaired ;  ai 
that  admission  supplies  the  deficiency  of  otlier  p 
would  follow,  then,  that  the  complainant  is  to  be 
as  the  owner  of  tlie  judgment.  But  it  is  furt 
tended  that  whether  the  complainant  was  the  c 
the  judgm^it  or  not,  the  purchase  by  him  of  tl 
and  interest  sold  by  the  sheriff  by  virtue  of  the  e 
issued  upon  it,  is  equally  available  to  him. 

The  fact  of  the  sale  is  established  by  the  certifi 
the  sheriff^  which  show  that  all  the  right,  title  and 
of  Sackett  in  the  real  estate  tisercin  specified,  an 
appeal^  to  be  all  the  real  estate  in  the  city  of  N< 
whereof  Robert  Lylburn,  deceased,  is  mentioned 
pleadings  to  have  died  seized,  was  sold  by  the  si 
virtue  of  the  said  execution  on  the  12th  July, 
the  complainant,  and  that  he  was  entitled  tp  deed 
same.  This  sale  by  the  sheriff  under  the  executi 
the  Farrelly  judgment,  and  the  purchase  by  t 
plainant  under  it,  are  admitted  by  the  answer. 

The  objections  therefore  taken  by  the  defendan 


tv 


OASES  JN  CHANCERY. 

argument  to  the  sufficiency  of  the  complainant'a  proof  of      iMft» 
the  asdignraent  of  the  jadgmemt  to  him^  aond  to  tW  evi*-      iTMte 
deuce  of  title  to  a  deed  hy  the  ahmff's  sale,  cannot  in 
my  judgment  prevaiL 

Bat  it  is  contended  on  the  merits  of  the  defence  that 
the  judgment  nerer  waa  a  lien  on  tho  real  estate  cod- 
yeyed  by  Lylbium  to  Sackett,  and  if  that  position  can  bei 
sustained,  the  title  set  up  by  the  comphunant  under  IJiafe 
judgment  must  fail. 

In  suppc^t  of  this  defence,  the  defendant  allies  that 
the  estate  conveyed  to  Saokett  was  acquired  by  him  m 
the  agent  of  the  defendant  in  exehange  for  lands  in  tbe 
state  of  ^Virginia,  belonging  to  him  the  defendant,  and  r*238] 
agreed  to  be  exchanged  by  him  with  Lylbum  for  the; 
moiety  of  his  share  and  interest  of  and  in  hia  deceased 
fether's  estate ;  and  that  the  conveyance  of  the  interest 
agreed  to  be  taken  of  Lylbum  in  exchange  for  the  land» 
of  the  defendant  agreed  to  be  conveyed  to  him  therefbr, 
was  made  to  Sackett  solely  (or  the  purpose  of  enabling  him^ 
as  the  agent  of  the  defendant,  to  raise  the  sum  of  $3000 
by  the  sale  or  mortgage  thereof  for  the  use  of  the  defendr 
ant,  and  vested  the  title  in  him  as  trustee  for  Willarc^ 
and  not  in  his  own  right.  Tlie  defendant  further  insbts 
upon  an  interest  in  the  premises  as  having  resulted  in  hia 
f&vor  by  implication  of  law  fi'om  the  payment  of  the 
consideration  of  the  purchase.  He  avers  that  Sadcett 
never  gave  any  consideration  for  the  conveyance  of  tine 
estate  and  interest  to  him,  and  that  Lylbum  never  re* 
oeived  any  other  consideration  therefor  than  the  lands 
conveyed  and  contracted  to  be  conveyed  to  him  by  the 
defendant ;  and  he  insists  that  by  reason  of  such  pay- 
ment of  the  consideration  by  him,  the  estate  conveyed  by 
Lylburn  to  Sackett  was  taken  and  held  by  Sackett  in 
trust  for  him  and  for  the  payment  to  him  of  the  said 
$3000. 

The  deed  from  Lylbnm  to  Sadcett  was  an  ab8oInt# 
conveyance  of  the  estate  to  him  in  &e  in  the  usual  farm. 
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1810.  There  was  no  trust  expressed,  and  there  was  no  c 
White  or  indication  of  a  trust  upon  the  face  of  the  conv 
QfJ^i^^  But  it  is  contended  that  the  papers  executed 
parties  to  the  transaction  on  the  20th  March,  1 
daj  after  the  date  of  the  deed,  show  the  natui* 
transaction  and  establish  the  trust.  The  writt< 
ments  consist  of,  first,  the  covenant  of  the  defend 
lard  for  the  conveyance  of  the  6360  acres  of 
land  to  Lylbum,  in  completion  of  the  arranger 
tween  tliem  for  the  exchange  of  Virginia  land 
moiety  of  the  younger  Lylburn's  share  and  in 
the  elder  Lylbum's  estate ;  and  secondly,  of  the 
Lylbum  upon  Sackett  for  the  $3000  in  favor  o 
fendant  Willard,  and  Sackett's  acceptance  of  thi 
These  written  evidences,  and  particularly  the  < 
Lylbum  upon  Sackett  in  favor  of  the  defendant 
for  tlie  $3000,  to  which  the  defendant  Willard  m 
[•284]  fi®''^  *privy  if  not  a  party  by  his  acceptance  of  tl 
show  that  the  consideration  Lylbum  was  to  giv 
6000  acres  of  Virginia  land  was  the  sum  of  $3 
that  the  value  set  by  Lylbum  upon  the  moiei 
share  and  interest  of  and  in  the  estate  of  his  fatl 
deducting  the  disbursements  and  charges  of  S; 
settling  the  estate  and  effecting  an  exchange 
interest  in  the  Virginia  land,  was  $3000 ;  and 
same  was  conveyed  by  him  to  Sackett  upon  tli 
ment  of  Sackett  to  pay  to  Willard  the  $3000  h 
receive  for  the  6000  acres  of  land  he  was  to  c 
Lylbum ;  and  that  Sackett  was  to  retain  and  c 
to  accept  and  take  the  excess  and  surplus  of  tl 
and  interest  so  conveyed  to  him,  if  upon  the  fin 
ment  of  tlie  estate  there  should  be  any  surplus 
over  the  $3000,  for  his  trouble  and  expense  in  sel 
estate  and  negotiating  for  Lylbum  the  sale  of  his 
ing  interest  in  his  father's  estate  for  the  Virgii 
of  Willard.  The  estate  and  interest  then  was 
concurrent  agreement  cff  all  parties  to  the  arrai 
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to  be  vested  in  Sackett  absolutely,  and  he  was  to  assnme  IBSO. 
and  pay  to  Willard  the  $3000  payable  to  him ;  and  for  White" 
raising  that  sum,  the  property  vested  in  Sackett  was  carpenUr. 
contemplated  as  a  resource  to  him.  A  charge  upon  the 
estate  would  have  been  the  best  security  to  Willard  for 
the  faithful  application  of  the  proceeds  of  it  by  Sackett; 
and  Willard  shows  by  his  own  statements  that  he  was 
fully  sensible  at  tlie  time  of  the  importance  of  that  spe- 
cies of  security  to  him,  but  his  feara  of  jeopardizing  the 
success  of  Sackett's  operations  for  raising  the  money 
upon  the  estate  seems  to  have  deterred  him  from  the  pre- 
cautionary measure  of  charging  it  with  a  trust  or  lien  for 
his  own  safety.  Sackett  professed  an  entire  confidence 
in  his  ability  to  raise  the  money  if  the  estate  was  vested 
absolutely  in  him;  and  Willard,  trusting  to  these  pro- 
fessions and  impatient  to  realize  the  money  his  occasions 
required,  yielded  to  the  suggestion  of  Sackett ;  and  for 
the  purpose  of  facilitating  his  operation,  was  induced  to 
repose  himself  upon  the  integrity  of  Sackett,  and  to  in- 
trust him  with  the  ownership  and  unrestricted  disposal 
of  the  estate.  It  would  have  been  incompatible  with 
tliis  plan  of  operation  to  encumber  the  property  w;th  a 
trust ;  *and,  besides,  as  the  money  was  to  be  raised  im-  [*235] 
mediately,  and  the  whole  operation  was  expected  to  be 
completed  within  a  very  short  period  of  time,  it  was  the 
less  necessary  to  take  any  precaution  to  guard  the  power 
intrusted  to  Sackett  from  abuse.  These  probably  were 
the  causes  of  the  confidence  reposed  by  Willard  in 
Sackett.  It  was  natural  and  almost  a  thing  of  necessity 
that  Willard  should,  under  such  circumstances,  relax  his 
vigilance  and  dispense  with  the  lien  which  an  express 
trust  would  give  him  upon  the  property,  and  allow  it  to 
be  vested  in  Sackett  as  the  absolute  owner  in  order  to 
facilitate  the  sale  or  pledge  of  it  by  him  to  raise  the 
money ;  and  this  course  of  proceeding  was  the  more 
proper,  as  Sackett  had  an  interest  in  the  estate  conveyed 
to  him,  and  was  to  retain  the  surplus,  after  providing  for 
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rWK  ted  paying  the  $3000,  to  his  own  use.  It  was  in  con- 
White  formity  to  these  views  that  the  conveyance  to  Sackett 
was  absolnte,  and  that,  the  order  of  Lylbum  on  him  and 
his  acceptance  of  that  order  for  $8000  wa»  given  to  Wil- 
lard  and  taken  by  him  in  lieu  of  a  trust  or  security  upon 
ihe  property  itself.  These  were  Willard's  own  views  of 
the  subject;  for  he  admits  in  his  answer  that  his  first 
impression  was  that  the  property  to  be  obtained  from 
Lylbum  should  be  conveyed  to  himself  and  not  to  Sack- 
ett ;  but  that  upon  the  representations  of  Sackett,  and  his 
promise  and  assurance  that  tlie  money  could  and  should 
be  immediately  raised  by  him  upon  or  out  of  the  property 
if  vested  in  him,  and  should  be  paid  by  him  to  the  de- 
fendant Willard,  he  (Willard)  relying  upon  these  promises 
and  assnrances  of  Sackett,  consented  to  the  conveyance 
of  the  premises  to  Sackett.  He  further  states  that  his 
impression  was  that  he  ought  to  have  some  security  for 
the  $3000  when  he  executed  the  conveyance  or  covenant 
to  convey  his  land  to  Lylbum,  and  that  he  mentioned 
that  impression  to  Sackett,  but  that  Sackett  replied  that 
it  was  not  worth  while  to  multiply  papers ;  that  he 
^ackett)  had  the  promise  of  the  $3000  on  a  mortgage  of 
the  property,  and  the  same  should  be  immediately  paid 
to  the  defendant  Willard,  and  that  he  should  in  any  event 
receive  $1500  the  next  day  or  the  day  after ;  and  that  in 
consequence  of  those  assurances,  and  relying  upon  them, 
[*286]  he  (Willard)  received  *the  order  and  acceptance  fi-om 
Lylbum  and  Sackett.  Thus,  we  have  his  own  acknow- 
ledgment that  he  forbore  the  further  pressure  of  his 
claim  to  the  security,  and  rested  upon  tlie  faith  of  Sack* 
ett*s  engagements.  He  avers,  indeed,  that  he  had  no 
intention  of  trusting  to  the  personal  responsibility  of 
Sackett;  and  in  support  of  that  allegation,  it  is  urged 
that  the  arrangement  between  the  parties,  and  the  en- 
gagement of  Sackett,  appears  upon  the  face  of  the  order 
to  refer  to  the  one  sixth  of  the  Lylbum  estate  vested  in 
Sackett  by  the  deed  from  Lylbum  as  the  source  or  means 
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by  which  the  order  was  to  be  met.     But  the  answer  is       isso. 

that  no  trust,  lieu  or  security  upon  the  estate  was  created      Whit« 

for  the  defendaut    The  property  was  conveyed  to  Sack-    cwpittUe 

ett  absolately,  and  vested  iu  him  in  his  own  right;  and 

his  acceptance  was  taken  to  bind  him  to  apply  the  $3000 

of  the  proceeds  of  the  premises  when  sold  or  mortgaged, 

to  the  payment  of  the  order  in  favor  of  Willard.    The 

wcnrity  of  Willard  tliat  the  means  thus  furnished  to 

Sackett  would  bo  applied  to  the  raising  and  paying  to 

him  the  $3000  according  to  the  terms  of  the  order  were, 

the  promises  and  assurances  of  Sackett,  the  confidence 

wpoeed  in  his  integrity  by  Willard,  and  the  powerful 

motiyea  he  must,  under  such  circumstances,  have  been 

supposed  to  have  to  be  faithful  to  his  engagements. 

The  result  of  the  whole  of  tlie  evidence  would  seem  to 
Hthat  the  consideration  Willard  was  to  receive  for  the  . 
WOO  acres  he  agreed  to  convey  to  Lylbum  was  the  sum 
of  $3000  in  money,  and  not  the  moiety  of  Lylbum's  share 
of  his  father's  estate,  which  was  valued  by  him  at  $3000 
to  Sackett,  who,  in  consideration  thereof,  was  to  pay  the 
1^  when  received  out  of  the  property  to  Willard,  and 
to  have  the  surplus  value  of  the  property  conveyed  to 
him  for  his  own  compensation.    Sackett  did  not,  by  this 
^rraDgement,  become  the  trustee  of  the  property  for  Wil- 
Iwd;  his  engagement  was  not  to  hold  it  in  trust,  but  to 
^eitin  his  own  right  absolutely,  and  to  raise  out  of  it 
^f  'Jpon  it  the  sum  of  $3000,  and  pay  the  same  over  to 
"  illard.  The  power  of  Sackett  to  dispose  of  the  property 
^  the  absolute  owner  of  it  was  unrestricted  ;  and  a  per- 
gonal confidence  was  placed  in  his  fidelity  in  applying  the 
Proceeds  according  to  his  engagement.    The  only  feature 
^f  the  ^arrangement  which  wears  the  semblance  of  a  trust        r*2871 
^  the  reference  to  the  property  as  the  means  of  raising 
^«  $3000  to  be  paid  by  Sackett  to  Willard.    This  cir- 
^J^tauce  might  raise  an  equity  as  between  Sackett  and 
^^wdjiu  favor  of  Willard,  if  no  intervening  lien  would 
^^turbed,  nor  any  interest  of  any  third  party  affected 
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^^'  by  the  omission  to  hare  the  estate  sold  for  the  turpa 
White  raising  the  money,  in  case  the  payment  of  it  shonh 
(jlfgl^i^r,  iinreasonably  delayed  by  Sackett ;  but  it  is  not  suffii 
to  impress  the  character  of  a  tmst  npoB  the  prop 
The  obligation  of  SackeU  to  raise  and  pay  the  $30( 
Willard  was  a  personal  engagement ;  the  property 
f eyed  to  him  by  Lylburn  was  the  means  by  whicl 
Was  expected  to  raise  it.  But  the  money  was  not  cha 
npoii  the  estate,  nor  was  there  any  trust  created  bj 
deed  to  Sackett,  or  declared  by  the  order  and  accept 
to  which  he  was  a  party,  whereby  the  property  coul 
aflfected.  He  was  the  absolute  owner  of  the  estate 
had  the  unqualified  right  to  sell  it^  and  a  purehaser  w 
not,  I  apprehend,  be  bound  to  see  to  the  applicatio 
the  purchase  money. 

The  order  and  acceptance  fot*  the  payment  of  the  $8 
and  the  covenant  of  Willard,  both  of  which  were  exec 
on  tiie  20th  of  March,  are  the  only  instruments  of  wri 
in  which  the  trust  could  have  been  expressed,  and  J 
satisfied  that  neither  of  those  documents  contained 
binding  or  effectual  declaration  or  expression  of  any  i 
trust ;  and  if  the  defendant  is  correct  in  the  representa 
he  miakes  in  his  answer,  that  it  was  understood  by  ] 
bum,  Sackett,  and  himself  that  the  property  couveye 
Sackett  was  to  be  held  by  him  (Sackett)  in  trust  for 
(Willard)  for  the  purpose  of  paying  him  by  a  Ba]< 
mortgage  of  the  whole  or  part  thereof,  the  said  (8* 
the  alleged  trust  was  by  parol  and  never  reduced  toi 
ing  or  expressed  or  declared  in  the  form  required  by 
to  make  it  a  valid  or  effectual  trust  to  bind  the  gra 
or  to  charge  or  affect  the  estate. 

But  it  is  contended  that  the  payment  by  Willaard  of 
consideration  for  the  purchase  of  the  estate  conveyei 
Sackett  created  a  resulting  trust  of  the  estJEite  to  him. 
''*2881  *The  rule  that  a  trust  will  result  to  him  who  pays 

consideration  for  the  estate,  where  the  title  is  taken  in 
Bataie  of  another,  is  well  established ;  and  the  reason 


V. 
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It  h  too  obrions  tx>  noed  illostratton.  It  is  equally  true,  18M. 
that  the  statute  of  frauds  does  not  affect  such  a  trust,  for  whitt 
it  arises  by  operation  of  law,  and  is  expressly  excepted 
by  the  statute  from  its  operation ;  and  it  is  equally  clear 
that  parol  evidence  is  admissible  to  establish  such  a  trust 
by  sikowtng  the  £act  of  the  payment  of  the  consideration 
mon^y  by  the  oestui  que  trust  (^iiohacm  v.  Steei^kerg^  1 
John.  Ca.  158.  Fo&te  v.  O&hm,  3  John.  B.  216.  WiUU 
V.  WWm^  8  Atk.  R  71.  M&t^f^rd  ▼.  Srown^  2  John,  a 
R.  406.) 

The  question  is  whether  the  facts  iu  this  case  sufficiently 
show  a  resulting  trust  ia  these  premises  ia  fevor  of  Wih 
lard. 

A  resulting  trust  arises  by  iinplicRtion  of  fatW^  and  the 
operation  of  it  is  to  vest  the  estate  itself  ia  the  party  te 
whom  the  trust  results.  The  principle  is^  that  the  estate 
belongs  to  the  pai%y  who  «dv«nces  the  mon^  out  of  his 
own  funds  and  on  his  own  account  to  pay  for  it ;  and  the 
nominal  grantee,  who  receives  the  title  without  paying  or 
incurring  any  liability  to  p^y  any  part  of  the  consideration 
mouey^  is  looked  upon  -and  in  truth  is  the  mere  conduit 
pipe  or  <diaan^  throi^h  which  the  estate  and  the  title 
and  interest  in  it  pass  from  the  grantor  to  the  real  pur- 
chaser who  pays  the  consideration  for  it.  It  follows,  as  H 
necessaty  consequence^  that  the  trust  must  arise,  if  at  all| 
at  the  time  of  the  conveyance,  and  that  the  money  or  other 
considerattoti  for  (fee  deed)  which  is  the  foundation  <tf  the 
trust,  must  be  then  paid  or  secured  to  be  paid.  So  &r 
has  this  principle  been  carzied,  that  courts  of  law  have 
held  that  such  interests  are  saleable  by  execution  agiuost 
the  cetRUi  que  trust,  and  ihiX  the  right  of  possession  and 
legid  estate  mi^  be  recovered  in  an  action  of  qectment 
or  writ  of  right  against  the  trustee,  on  the  ground  that 
the  trust  is  executed  by  the  statute  of  uses,  and  the  estate 
itself  vested  in  the  cestui  que  taiswt. 

T\^  trust,  then,  which  results  to  Ae  purchaser  by  ope* 
tu  \u%  -4  law  must  be  a  purCi  unmixed  trust  of  the  owa* 
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mo-  ership  and  title  of  the  land  or  estate  itself,  and  not  an  in- 
Tfhite  terest  in  the  proceeds  of  the  land,  nor  a  lien  upon  it  as  a 
QfovnkUr.  secnrity  for  an  ^advance  or  other  demand,  nor  an  equity 
or  right  to  a  sum  of  money  to  be  raised  ont  of  the  land 
or  upon  the  security  of  it  These  rights  are  the  subjects 
of  the  contracts  or  agreements  of  parties,  and  may  form 
the  substance  of  express  trusts  ;  but  they  require  for  tlieir 
subsistence  that  the  title  and  legal  estate  of  the  premises 
which  yield  the  aliment  that  sustains  them,  should  reside, 
not  nominally,  but  potentially  in  the  trustee.  They  are 
not  fit  objects  therefore  for  implied  trusts ;  they  are  too 
complex  and  partake  too  much  of  the  nature  of  contracts 
to  belong  to  the  class  of  pure  and  simple  trusts,  the  sole 
operation  of  which  is  to  vest  the  estate  in  the  actual  pur- 
chaser in  exclusion  of  the  nominal  grantee,  and  not  to 
regulate  the  equitable  rights  and  interests  of  those  for 
whose  benefit  the  legal  owner  may  be  under  a  moral  ob- 
ligation to  hold  or  apply  it. 

In  the  case  now  under  consideration  the  defendant  Wil- 
lard  does  not  claim  to  have  been  originally  entitled  to  the 
estate  conveyed  to  Sackett,  but  to  the  sum  of  $3000,  to  be 
raised  by  Sackett  out  of  that  estate  or  upon  the  credit 
•  and  security  of  it  This  equity  as  claimed  by  him,  is,  by 
his  own  showing,  to  have  that  sum  of  money  raised  by 
the  sale  or  mortgage  of  the  property,  or  a  competent  por- 
tioh  of  it,  and  the  trust,  if  any,  must  attach  to  Sackett, 
and  bind  him  and  the  estate  thus  vested  in  him,  to  hold 
and  apply  that  estate  for  the  security  and  payment  of  that 
^  sum  to  Willard  as  cestui  que  trust  in  the  premises,  and 

not  to  bind  him  to  convey  the  estate  itself  to  Willard,  or 
to  hold  for  him  and  subject  to  his  disposition  and  control. 
This  avowal  by  the  defendant  of  the  nature  of  the  interest 
lie  claims  in  the  property  is  decisive  against  the  trust  sup- 
posed to  result  from  the  payment  of  the  consideration  for 
the  purchase  of  the  estate. 

It  was  also  contended  that  there  was  no  resulting  trust, 
because  Willard  did  not  acquire  by  the  arrangement  a 


OASES  IN  CHANCERY.  289 

nght  to  the  whole  estate  conveyed  to  Sackett,  but  an  in-       1880. 
terest  to  the  amount  of  $3000  only,  and  that  tlie  residue      White 
was  the  iabsolute  property  of  Sackett  the  grantee ;  and   carpwiter 
the  rule  was  contended  to  be  that  a  trust  could  not  arise 
by  implication  in  a  portion  only  of  the  estate  from  the 
payment  of  part  of  the  purchase  money.    To  this  it  was 
answered,  tliat  a  different  *rule  prevailed  in  Wray  v,         [*2401 
Steele^  where  a  trust  of  the  one  third  part  of  the  premises 
was  held  to  result  to  the  party  who  had  advanced  one 
third  part  of  the  purchase  money.    The  principle  of  that 
case  remains  unshaken  in  England,  and  the  same  prin- 
ciple has  been  acted  upon  in  our  own  courts.    But  though 
there  may  be  a  trust  of  a  part  only  of  the  estate  by  im- 
plication of  law,  it  must  be  of  an  aliquot  part  of  the 
whole  interest  in  the  property      The  cestui  que  trust  to 
whom  the  trust  results  must  become,  by  the  operation  of 
law  upon  the  estate,  a  tenant  in  common  iprith  the  grantee 
of  the  whole  interest  vested  in  him  by  tlie  grant.    There 
can  be  no  resulting  trust  of  the  whole  estate  to  a  given 
extent  ot  the  value  of  it,  leaving  the  residuum,  if  any,  of 
the  value  to  the  grantee ;  nor  can  an  estate  result  to  the 
party  who  pays  the  consideration  as  a  pledge  or  security 
for  the  money  so  paid,  and  on  the  re-payment  to  return 
to  and  vest  in  the  nominal  grantee.    Those  interests  may 
be  created  or  protected  and  secured  by  mortgage  of  the 
estate,  by  express  trust,  or  by  liens  upon  it.     But  when  an 
estate  results  by  implication  of  law,  the  title  and  legal 
estate  of  the  whole,  or  of  some  aliquot  part  of  the  whole, 
must  vest  in  the  party  to  whom  it  results,  and  in  that 
sense  the  cases  are  to  be  underetood  which  decide  that  there 
can  be  no  resulting  trust  in  favor  of  one  who  pays  a  part 
only  of  the  consideration  money.    This  was  the  point  of 
the  decision  of  Lord  Hardwicke  in  the  case  of  Cro%%  v. 
NcrAon^  (2  Atk.  74.)    In  that  case  the  elder  Norton,  the 
lessee,  who  was  the  last  life  of  a  lease,  agreed  to  surrender 
it  on  the  engagement  of  the  lessor  to  grant  a  new  lease 
for  three  lives,  namely,  the  life  of  old  Norton,  of  Col. 
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>8>o»  Norton,  and  of  an  infant  son  of  Col,  Norton,  ibr  tl 
Wbiu  eideration  or  price  of  $1500.  CoL  Norton  paid  ihi 
CaipMiUr.  ^nsideratioD,  but  the  legal  estate  in  the  new  lei 
granted  to  old  Norton  and  his  heirs  for  the  lires  < 
self  and  of  Col.  Norton  and  of  his  son ;  old  Nort 
day  after  the  new  lease  waa  given,  executed  a  ded 
of  the  trusts  of  the  lease  in  favor  of  Col.  Norton  a 
•on  after  his  decease ;  Col.  Norton,  after  the  death 
Norton,  supposing  the  estate  to  be  his,  contracted 
the  same  to  Cross ;  and  the  question  was,  whetl 
r*241]  leasehold  estate  belonged  to  old  ^Norton  in  wbc 
legal  estate  was  vested,  or  resulted  by  implication 
to  Col.  Norton,  who  paid  tlie  price  for  the  renewal 
Chancellor  Hardwicke  observed  that  old. Norton  h 
sole  interest  in  the  estate  for  his  life,  and  tlie  rigbl 
newal  which  was  a  valuable  interest,  and  formed  ] 
the  consideration  of  the  new  lease ;  that  the  whole 
of  the  purdiase  was  not  paid  by  Col.  Norton,  an 
therefore  there  was  no  resulting  trust  for  him  ;  and 
those  grounds  he  held,  that  he  must  determine  up 
express  declaration  of  trust  by  old  Norton  who  h 
legal  estate  and  valuable  share  in  the  new  lease 
time  it  was  purchased,  and  consequently  the  only  ] 
who  had  tlie  right  to  declare  the  trust,  and  that 
eould  be  no  pretence  for  an  implied  trust,  by  opi 
of  law. 

The  grounds  of  the  decision  of  Lord  Hardwicke 
that  Lord  Eldon  was  right  in  saying  that  this  cai 
misconceived  when  it  was  cited  as  an  authority  for  tl 
that  a  trust  could  not  result  from  the  payment  of  p 
the  purchase  money,  Tlie  principle  is,  that  the 
consideration  for  the  whole  estate,  or  for  the  moi 
third  or  some  other  definite  part  of  the  whole,  m 
paid  to  be  the  foundation  of  a  resulting  trust ;  an< 
the  contribution  or  payment  of  a  sum  of  money  gen 
for  the  estate,  when  such  payment  does  not  constitv 
whole  consideration,  does  not  raise  a  trust  by  operat 
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\gwtor  bim  who  pays  it ;  and  the  reason  of  the  distinction       Wkx 
obvionslj  is,  that  neither  the  entire  interest  in  the  whole      White 
estate,  nor  in  any  given  part  of  it,  could  result  from  such   oaiptotar 
•  payment  to  the  party  who  makes  it  without  injustice  to 
the  grantee  by  whom  the  residue  of  the  consideration  is 
eoDtributed. 

Why  does  not  this  principle  govern  the  case  before  met 
The  $3000  was  not  the  whole  consideration  for  the  puiv 
chase  of  the  estate  conveyed  to  Sackett  It  was  the  cour 
aideraticm  agreed  to  be  given  for  the  6000  acres  of  land 
purchased  by  Lylbuin  of  Willard,  and  it  was  the  value 
set  by  Lylbura  on  the  estate  conveyed  to  Sackett  for  enar 
bliog  biin  to  raise  the  sum  to  be  paid  to  Willard  over  and 
above  his  expenses  and  compensation  for  affecting  the  ex* 
ehange  and  raising  the  money.  *The  compensation  to  f*243j 
Sackett  made  part  of  the  consideration  for  the  estate  con- 
veyed to  him ;  and  when  we  see  that  estate  valued  by  the 
partiee  in  the  schedule  annexed  to  the  deed  to  Miller  at 
lipwards  of  $9000,  we  must  intend  that  Sackett  had  a  valu* 
aUe  share  in  it  at  the  time  it  was  purchased ;  and  the 
^al  estate  being  in  him,  and  tlie  payment  to  Willard  of 
tSOOO  of  the  purchase  money  not  constituting  the  whole 
^<Hiffideration  for  tlie  purchase,  and  not  being  paid  as  the 
consideration  for  any  aliquot  part  of  it,  and  no  rule  being 
given  by  which  any  share  of  the  estate  could  be  desig- 
nated as  accruing  to  him  from  that  payment,  there  could 
^  no  ground  for  any  implied  trust  to  him  by  operation 
oflaw. 

But  it  is  contended  that  the  order  upon  Sackett  and  his 
•^^ptance  of  it,  supposing  them  not  to  amount  to  a  de- 
^^tion  of  trust,  nevertheless  created  an  equity  in  favor 
tf  Villard,  which  gave  him  a  lien  upon  the  proceeds  of 
^  estate  to  the  amount  of  the  $3000  he  was  to  receive^ 
•nd  bound  the  land  to  him  to  the  amount  of  his  security. 

The  order  was  upon  Sackett :  but  the  avails  of  the  prop- 
^7  vested  in  him  by  the  conveyance  from  Lylburn  was 
^  fond  out  of  which  the  money  was  to  be  paid,  and  the 
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__wsa payment  was  by  the  terms  of  the  order  deferred  mitQ  ^ 

White      sale  or  other  disposition  of  the  estate.    The  chiim  of  TIE? 

Oupmiet.   I^rd  by  virtue  of  the  order  was  npon  the  fnnd  or  procei^ 
of  the  estate,  and  not  upon  the  estate  itself;  and  the  o^ 
gation  of  Sackett  was  to  apply  the  avails  of  the  prope  r 
when  received  by  him  to  the  satisfaction  of  the  order 
accepted.    No  time  was  limited  for  the  pledge  or  sale 
the  estate  to  raise  the  money ;  and  if  the  sum  drawn 
had  been  paid  or  secured  to  Willard,  all  obligation  to  as 
would  have  ceased.    The  acceptance  was  a  personal 
gagement  of  Sackett  to  pay  the  $3000  to  Willard  wfc 
that  sum  should  be  received  by  him  from  the  avails  of    "* 
property,  and  whenever  the  property  should  be  dispone 
of  he  would  be  liable  to  Willard  for  the  avails  to  £=7 
amount ;  and  if  he  suffered  the  estate  to  be  sold  to  sat.:3 
his  own  debts,  or  sold  it  at  an  under  value,  he  would  1l  m 
been  himself  answerable  for  the  true  value  to  the  amc^* 
of  the  order ;  and  any  causeless  and  unreasonable  d^3 

[^^248]        in  *the  sale  or  disposition  of  the  premises  might  perlimj 
have  produced  the  same  effect  as  to  his  liability ;  but: 
order  and  acceptance  crea^  no  direct  charge  or    1 
upon  the  property,  and  clothed  it  with  no  trust  for 
payment  of  the  money  which  the  acceptance  bound  &^i 
ett  to  pay  to  Willard. 

It  was  strongly  pressed  upon  me  that  the  order  was 
dusively  upon  the  proceeds  of  the  estate  vested  in  Sacfc=' 
and  that  the  estate  was  conveyed  to  him  as  a  provisiox:* 
enable  him  to  meet  the  payment,  and  that  his  accept^ki 
was  intended  to  bind  the  fund  only,  and  did  not  bind  1^ 
personally  beyond  the  amount  he  should  receive  from^ 
property ;  and  on  that  ground  it  was  contended  that  "^ 
lard  had  an  equitable  claim  upon  the  estate  out  of  wl*- 
the  fund  was  to  be  raised  for  his  benefit,  which  entit:^ 
him  to  cause  it  to  be  appropriated  to  that  object  Bix^ 
may  well  be  doubted  whether  the  order  was  upon  the  'f^ 
solely,  or  was  not  upon  Sackett  personally,  qualified  '^ 
the  condition  that  the  amount  drawn  for  should  not 
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Come  payable  or  be  demanded  of  bim  until  the  sale  or       l^so* 
mortgage  of  the  estate  should  be  eflFected  by  him,  to  enable      Whit« 
liim  to  meet  the  demand.    The  documents,  taken  in  con-    carp«nt«r. 
nection  with  the  pleadings  and  proofs,  manifestly  show 
that  the  purchases  and  sales  were  negotiated  by  Sackett, 
who  acted  for  both  parties  and  ultimately  became  himself 
the  purchaser  under  the  arrangement  finally  agreed  upon. 
It  appears  that  Willard  wished  to  raise  $3000,  and  was 
willing  to  sell  and  offered  for  sale  6000  acres  of  Virginia 
land  for  that  purpose ;  and  that  Lylburn  had  authorized 
Sackett  to  sell  bis  remaining  interest  in  his  father's  estate, 
being  one  undivided  sixth  part  of  that  estate,  for  the  same 
Bum ;  that  Lylburn  was  willing,  to  take  the  Virginia  lands 
offered  by  Willard  for  sale  in  payment  for  the  interest  in 
his  father's  estate,  which  he  wished  to  dispose  of,  but  was 
iixuible  to  pay  money  for  the  land ;  and  that  the  exigencies 
of  Willard  requiring  money,  and  not  permitting  him  to 
•ocept  an  undivided  interest  in  an  unsettled  estate  in  pay- 
JJ^cnt  for  his  land,  Sackett,  who  estimated  the  interest  of 
I«ylbum  in  his  father's  estate  at  a  much  higher  value  than 
*he  18000  Lylburn  was  willing  to  take  for  it,  proposed  and 
agreed  to  *become  himself  the  purchaser  of  it,  and  to  assume        [*244] 
*nd  pay  the  $3000  which  Willard  was  to  receive  for  the 
Jands  to  be  conveyed  by  him  to  Lylburn ;  and  this  arrange- 
ment meeting  the  views  of  all  the  parties,  the  deed  to 
Sackett  was  executed  by  Lylburn,  and  the  order  of  Lyl- 
^nrn  upon  Sackett  for  the  $3000  in  favor  of  Willard  was 
'^^^cpted  by  Sackett  to  carry  the  same  into  effect. 

In  conformity  with  that  arrangement,  Lylburn,  by  his 
^^er  on  Sackett,  directed  him  \,  pay  over  the  $3000  to 
'Millard  out  of  the  estate  conveyed  to  him,  and  conceded 
^^t  if  the  estate  should  produce  more  than  the  $3000, 
^^<ikett  was  to  retain  the  same  as  a  compensation  for  his 
^^Uble  and  expense  in  settling  the  estate  and  negotiating 
^j^  exchange;  and  in  the  same  spirit  the  covenant  of 
lll^^Jlard  with  Lylburn  of  the  same  date  refers  to  the  pur- 
by  Lylburn  of  Willard  of  the  preceding  day;  and 
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^^•^  tibe  GonTeyaDce  by  Lylburn  of  hia  one  sixth  p 
White  &ther'8  estate  to  Saekett  for  the  consideration 
and  declares  that  the  said  $3000  was  to  be  paid  I 
to  him  (Willard)  as  soon  as  the  same  might  be 
from  the  estate  so  conveyed  to  Saekett,  as  a  full  i 
lion  for  the  land  purchased  of  him  (Willard)  b} 
as  before  stated.  Did  not  these  parties  then  as 
value  of  the  moiety  of  Lylburn's  interest  in  his  fi 
tate  to  be  at  least  $3000 1  and  was  not  that  sum 
agreed  upon  as  the  minimum  value  of  that  inter 
purchaser,  and  as  the  basis  of  the  exchange!  an 
Saekett,  by  accepting  the  order  with  full  knowle 
the  facts,  assent  tp  that  valuation  as  the  price  1 
pay  for  the  property  at  all  events,  and  take  the  e 
yeyed  to  him  on  dlose  terms !  If  that  is  the  just 
tion  of  the  order,  taken  in  connection  with  the 
ment  as  it  appears  in  evidence,  Saekett  must  b 
have  assumed  and  agreed  to  pay  the  $3000  for  t 
to  Willard  at  all  events  ;  and  the  reference  to 
of  the  property  conveyed  to  him  as  the  means  oi 
payment  was  for  his  accommodation  solely,  to  ei 
to  avail  himself  of  that  resource  to  fulfil  his  eng 
and  deferring  the  fulfilment  of  that  engagem 
those  means  could  be  made  available.  In  tlia 
[*246]  the  transaction,  the  only  equity  *Willard  could  h 
ference  to  the  estate  conveyed  to  Saekett,  woi 
from  his  interest  in  expediting  a  sale  or  dispositi 
estate  which  was  to  entitle  him  to  the  payme 
order  in  his  favor.  But  suppose  the  order  shoul 
to  apply  solely  to  the  fund,  and  not  to  bind  Sac 
sonally  beyond  the  amount  he  should  receive. 
property ;  how  could  the  acceptance  of  the  ordej 
charge  or  lien  on  the  estate  vested  in  Saekett  t 

The  cases  cited  on  this  point  by  the  counsel 
the  position  that  an  order  or  bill  drawn  upon  a  | 
fund  under  such  circumstances,  and  for  which  t 
drawn  upon  is  not  personally  liable  beyond  the 
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tlie  fqnd,  amonnts  to  an  appropriation  or  assignment  uf       ^W>. 
«o  much  of  that  fund  in  favor  of  the  drawee  which  will      WkMie 
prevail  against  the  general  assignees ;  and  on  that  princi-    Qmw^. 
pie  it  has  been  held  that  an  order  upon  the  purchaser  of 
real  estate  by  the  vendor  for  the  payment  of  a  given  sum 
OQt  of  the  purchase  money  has  been  held  to  amount  to 
the  transfer  of  so  much  of  the  purchase  money  to  the 
party  ia  whose  favor  the  order  is  given.    (1  Yes.  jnn.  282.) 
fiot  none  of  the  cases  countenance  the  opinion  that  such 
an  order  will  be  a  charge  or  lien  upon  the  estate  conveyed 
to  the  purchaser,  or  entitle  the  holder  to  claim  satisfaction 
ont  of  the  land.    It  is  the  debt  contracted  by  the  pur- 
chaser for  the  purchase  of  the  land  upon  which  the  order 
operates,  and  the  appropriation  or  assignment  it  effects  is 
of  80  much  of  that  debt  for  the  purchase  money  in  the 
hands  of  the  purchaser,  and  not  of  an  interest  in  the  estate 
^  purchased.    On  that  principle,  this  order  was  an  assign- 
ment or  appropriation  to  Willard  of  $3000  of  the  pur- 
<^e  money  for  the  interest  conveyed  by  Lylburii  to 
Sftckett;  and  the  rights  of  Willard  under  that  assignment 
^onld  prevail  against  the  claim  of  the  general  assignees 
^  Sackett,  under  the  laws  relative  to  bankrupts  or  insol- 
vent debtors.    But  could  such  an  order,  in 'its  operation 
•«  an  assignment  of  tlie  purchase  money,  charge  the  land 
^f  create  a  lien  upon  the  estate  vested  in  the  purchaser  } 
*  can  discover  no  principle  of  equity  upon  which  such  a 
^'"ge  or  lien  can  be  supported.     It  may  be  said  that 
^^ity  gives  to  the  vendor  a  lien  upon  the  estate  he  sells 
^^^  the  unpaid  *purchase  money,  and  that  the  lien  is  not        [■*2461 
^xtingnjgij^  or  discharged  by  superadding  to  it  the  per- 
•^nal  obligation  of  the  vendee.    Whether  those  doctrines 
^  the  English  courts  of  equity  obtain  with  us,  and  if  so 
^  ^'^liat  extent,  seems  an  unsettled  question.    But  without 
"^^estigating  that  point,  and  taking  it  for  granted  that  the 
^*®  of  this  court  is  the  same  as  that  of  the  English  court 
^*  chancery,  that  equity  cannot  be  invoked  into  this  cause, 
'^  the  rule  does  not  apply  to  cases  where  collateral  secu- 
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^^^  rily  is  taken  or  the  mode  of  payment  is  regulated  by  a 
White  special  agreement,  and  it  may  be  at  least  questionable 
Oarpttiier.  ^^o^  ^^^  ^^^  ^^^^  ^^  transferable  to  tlie  assignee  of  the  pur- 
chase money.  How  then  can  the  rule  be  applicable  to 
this  case  f  Must  not  the  arrangement  for  the  payment  of 
the  purchase  money  by  Sackett,  and  the  order  upon  him 
in  favor  of  Willard  for  the  $3000  and  his  acceptance  of 
that  order,  supersede  the  equitable  lien,  which  the  law,  in 
the  absence  of  the  special  agreement  of  the  parties,  might 
raise  in  favor  of  the  vendor  f 

Lylburn,  the  vendor,  has,  by  his  order  upon  Sackett  the 
purchaser,  assigned  $3000  of  the  purchase  money  to  Wil- 
lard, and  Sackett  is  bound  by  his  acceptance  of  the  order 
to  pay  over  that  amount  to  him.  Lylburn,  tlierefore,  who 
has  parted  with  his  title  to  the  purchase  money,  can  have 
no  lien  for  it  upon  the  estate ;  and  Willard,  who  has  taken 
the  order  upon  Sackett  and  Sackett's  acceptance  of  that 
order  for  the  amount  he  is  to  receive  without  requiring 
any  express  collateral  security  upon  the  estate  for  the  pay- 
ment of  it,  must  take  his  remedy,  if  put  to  a  remedy,  for 
the  recovery  of  his  demand  upon  that  order  and  accept- 
ance, and  unless  the  terms  or  legal  effect  of  that  title 
authorize  or  entitle  him  to  a  recourse  to  the  estate  con- 
veyed by  Lylburn  to  Sackett,  he  can  have  none.  The 
equitable  rights  conferred  upon  him  by  that  order  and 
acceptance,  clearly  entitled  him  to  the  aid  of  the  court 
for  holding  Sackett  to  the  spirit  of  his  obligation,  and  for 
enforcing  the  full  performance  of  his  engagement.  He 
might  be  compelled  to  pay  the  amount  of  the  order  he 
had  accepted  after  the  lapse  of  a  reasonable  time  had 
been  allowed  him  to  convert  the  estate  into  money,  or  to 
raise  the  necessary  funds  upon  it  by  mortgage ;  and  possi- 
[•247]  bly,  as  *between  him  and  Willard,  the  immediate  parties 
to  the  order,  the  court,  while  the  estate  remained  in  his 
hands  unsold  and  free  from  incumbrances,  might  decree 
him  to  satisfy  the  order,  or  to  bring  the  estate  to  sale  for 
the  purpose  of  raising  the  money  for  the  payment  of  liia 
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acceptance.  Bat  I  do  not  apprehend  that  equity  could  1M<^ 
carry  the  relief  of  the  holder  of  the  order  and  acceptance  White 
so  far  as  to  supersede  or  impair  the  interest  of  a  purchaser 
or  the  lien  of  a  judgment  creditor  in  his  favor ;  but  that 
if  a  sale  of  the  estate  had  been  decreed  to  be  made  by 
Sackett  for  the  satisfaction  of  the  order,  such  sale  must 
have  been  subject  to  the  liens  upon  the  estate  created  by 
prior  judgments  against  Sackett,  and  the  purchasers  must 
have  taken  subject  to  those  judgments. 

Tlie  judgment  of  Farrelly  was  obtained  i|i  October, 
1817,  prior  to  the  deed  to  Miller,  and  before  the  filing  of 
the  bill  of  Willard  against  Sackett  for  the  payment  of  the 
order,  or  the  sale  of  the  estate  for  its  satisfaction.  The 
complainant  purchased  that  judgment  in  April,  1822,  and 
became  the  purchaser  of  the  interest  which  Sackett  had 
in  the  property,  when  the  judgment  was  docketed,  at  the 
sheriff's  sale  under  the  execution  upon  that  judgment  in 
the  month  of  July  in  that  year;  and  if  my  conclusions 
are  correct,  that  the  estate  Was  bound  by  no  trust  for  Wil- 
lard, and  that  he  acquired  no  lien  or  specific  charge  upon 
it,  either  by  contract  or  by  implication  of  law,  from  the 
payment  of  the  consideration  in  Yirgiuia  lands,  but  that 
his  equitable  rights  under  the  order  and  acceptance,  and 
the  arrangements  from  which  they  emanated  were  such 
as  I  have  before  defined  them  to  be,  the  result  necessarily 
is,  that,  the  judgment  of  Farrelly  which  preceded  the  deed 
to  Miller  was  a  charge  upon  the  estate  at  the  time  of  that 
conveyance,  and  that  the  complainant,  as  the  assignee  of 
that  judgment  and  a  purchaser  under  it,  is  entitled  to  the 
benefit  of  the  lien  it  created ;  and  the  defendant  must  be 
postponed  to  him  or  take  subject  to  the  charge  of  his 
incumbrance. 

It  was  urged  against  the  claims  of  the  complainant  that 
he  had  notice  at  the  time  of  his  purchase  of  the  judg- 
ment, and  of  the  property  sold  by  execution  under  it,  or 
was  at  those  times  chargeable  with  notice  of  the  rights  of 
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twi-  Willard  in  the  ♦premises,  and  mnst  be  held  to  have  taken 
WkUt      the  interest  he  purchased  subject  to  those  rights. 

If  the  views  I  have  taken  of  the  complainant's  rights 
are  correct,  the  question  of  notice  is  of  no  importance, 
unless  the  purchases  of  the  complainant  were  fraudulent 
or  collusive ;  and  as  the  transactions  are  free  from  fraud 
or  collusion,  I  might  pass  by  that  branch  of  the  defence. 
But  as  the  point  was  made  and  discussed  at  large  b  v  coun^ 
sel,  and  as  some  of  the  considerations  connected  with  it 
have  important  bearings  upon  the  merits  of  the  contro- 
Yersy,  a  brief  review  of  that  branch  of  the  defence  may  be 
Qseftil,  as  it  will  serve  to  illustrate  and  fortify  the  opinions 
ftlt^ady  expressed  upon  the  other  points  of  the  case. 

Then^  had  the  complainant  notice  of  the  rights  and 
l^qiiity  which  the  defendant  now  sets  up  and  claims  to 
have  had  in  the  premises!  The  deed  from  Lylburn  to 
Sackett  gave  no  intimation  of  any  such  equity,  and  it  must 
be  conceded  that  he  eould  have  had  no  notice,  actual  or 
4l6listructive,  of  any  such  equitable  right,  or  of  the  order 
and  acceptance  of  the  20th  March,  1817,  from  wliich  those 
tights  are  supposed  to  result,  unless  he  is  chargeable  with 
the  knowledge  of  the  contents  of  the  deed  from  Sackett 
to  Miller,  or  the  allegations  and  charges  in  the  bill  filed 
by  Willard  against  Sackett,  or  in  that  filed  by  Brewerton, 
Willwd  and  others  against  Ami  I^lbura  and  others,  and 
unless  those  matters  are  held  to  amount  tx>  notice,  or  to 
be  sufficient  to  put  the  complainant  upon  inquiry  on  the 
aabject 

The  deed  from  Sackett  to  Miller  must  have  been  known 
to  the  complainant,  and  he  must  be  chai^ged  with  know- 
ledge <^  its  contents ;  for  the  deed  from  the  assignees  of 
Hart  to  him  recited  that  prior  conveyance  from  Sackett 
to  Miller,  and  refers  to  it  aa  a  link  ih  the  chain  of  title. 
He  therefore  knew  of  its  existence  and  mnst  have  informed 
himself  of  its  contents,  or  was  bound  to  do  so.  But  that 
deed  did  not  recite  or  refer  to  the  order  and  acceptanco, 
nor  acknowledge  any  subsisting  trust  or  lien  upon  the 
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property  for  the  satisfaction  of  the  defendant's  demtod.       ^^^^' 

Its  recitals  are,  that  Sackett  was  the  owner  in  part,  and      White 

held  in  trust  in  fee  simple  the  one  sixth  part  of  the  estate   oi^Jjiiti^ 

real  and  personal  of  Robert  Lylbum,  deceased,  and  which 

*one  sixth  part  of  said  estate  was  estimated  at  $9818.38  $        [*249] 

that  Willard  claimed  to  have  a  lien  on  said  estate,  and 

that  he  (Sackett)  being  indebted  to  the  persons  mentioned 

in  the  schedule  annexed  to  the  deed,  was  desirous,  with  ^ 

the  approbation  and  consent  of  Willard  thereby  testified, 

in  order  to  provide  for  the  payment  and  discharge  of  thd 

said  debts  and  claims  as  mentioned  in  the  schedule,  to  con» 

vey  the  same  to  Miller;  and  after  these  recitals,  he  gi^anti 

and  conveys  the  same  to  Miller  upon  the  trttsts  mentiotied 

in  the  deed. 

Are  these  recitals  notice  of  the  rights  the  defendant 
blaims  to  have  had  in  the  premises  ?  The  question  of  th^ 
sufficiency  of  notice  is  often  embairassing,  and  sometimes 
difficult  of  solution.  But  as  a  general  rule  to  charge  a 
purchaser,  the  notide  must  be  such  as  explains  itself  by 
its  own  tertnsj  or  refers  to  some  deed  or  circumstance 
which  explains  it  ot  leads  to  its  explanation.  The  recitab 
in  this  deed  contain  no  express  notice  of  any  trust  or 
fequity  in  favor  of  Willard,  nor  do  they  refer  to  any  trand^ 
action  or  matter  from  which  any  such  trudt  or  equity 
could  be  inferred.  Nothing  appears  upon  the  face  of  the 
deed,  or  upon  the  conveyance  from  Lylbtlm  uhder  which 
Sackett  held,  to  show  any  connection  of  Willard  with  the 
estate,  or  any  ground  upon  which  he  could  claim  any 
interest  in  it,  or  lien  upon  it.  So  far  from  any  recogni- 
tion or  admission  of  any  trust  of  the  estate,  or  equity 
effecting  it  for  his  benefit,  his  pretensions  tu^  expressly 
put,  not  upon  an  acknowledged  right,  but  upon  a  claim 
made  by  him  to  a  lien  upon  the  property ;  and  the  fair 
import  of  the  whole  deed,  taking  the  recitals  and  trusts  iii 
connection  with  each  other,  is,  that  the  provision  made  fe^ 
him  by  the  trust  of  that  conveyance  was  the  only  effectod 
security  he  had  upon  the  property  fof*  his  demimd,  and 
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^^^>'  was  intended  to  give  him  the  lien  which  he  claimed  to 
White  have,  but  which  had  not  before  been  admitted  ;  for  if  he 
Carpente;.  Already  possessed  an  undisputed  lien  on  the  estate,  the 
trust  created  for  him  by  the  deed  would  have  been  un- 
necessary, and  his  interest  would  have  been  better  sub- 
served by  the  recognition  and  confirmation  of  that  prior 
r*250]  *lien,  and  which  his  counsel  in  such  case  would  have  in- 
sisted upon  instead  of  accepting  an  original  trust,  and 
thereby  Impliedly  confessing  that  his  previous  claim  to  a 
lien  was  untenable,  or  that  tlie  benefit  of  it  was  waived 
and  merged  in  tlie  new  security.  Tlie  fair  intendment 
from  the  terms  of  this  deed  is,  that  it  was  (and  the  com- 
plainant, if  he  perused  it,  had  a  right  to  presume  that  it 
was)  tlie  origin  and  source  of  the  defendant's  legitimate 
'  lien  upon,  and  interest  in  the  premises ;  and  if  that  deed 
was  the  foundation  of  the  defendant's  title,  his  right  was 
subject  to  the  prior  judgment  against  Sackett  tlie  grantor. 
But  it  is  contended  that  the  bill  filed  by  Willard  against 
Sackett,  and  that  filed  by  Brewerton  and  others  against 
Ann  Lylburn  and  others,  were  notice  to  the  complainant 
of  the  defendant's  rights.  The  bill  of  Willard  against 
Sackett  was  filed  in  January,  1818.  It  was  never  answered 
by  Sackett,  but  the  suit  was  settled  in  April  of  the  same 
year ;  the  object  of  it  being  supposed  to  be  accomplished 
by  the  trust  created  and  vested  in  Miller  for  the  benefit  of 
Willard.  That  bill  gave  a  succinct  history  of  the  transac- 
tion between  Lylburn,  Sackett  and  Willard,  and  put  the 
claim  of  Willard,  not  on  the  ground  of  a  resulting  trust, 
nor  on  that  of  an  express  trust  of  the  estate,  but  on  the 
ground  of  an  equitable  lien  or  right,  founded  on  the  order 
and  acceptance  to  have  the  money  raised  by  means  of  the 
property ;  and  the  prayer  of  it  is  that  Sackett  pay  the 
money  or  that  the  estate  be  sold  to  raise  it  But  how 
could  the  complainant  in  this  suit  be  chargeable  with 
notice  of  the  contents  of  that  bill  ?  The  suit  was  settled 
and  terminated  long  before  his  purchase  of  the  interest  ot 
the  assignees  of  E^  or  of  the  judgment  of  Farrelly 
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ofWillard  against  Sackett  was  not  at  that  time  a       i^^o* 
ns  in  any  just  sense  of  that  term.     No  reference     White 
jion  is  made  to  it  in  the  deed  from  Sackett  to   cwplMiter. 
nd  no  notice  to  this  complainant,  actual  or  con- 
,  is  shown  of  that  bill  or  its  contents.     He  was 
i  party  nor  privy  to  the  suit,  and  was  as  mnch 
le  with  knowledge  of  the  contents  of  every  bill 
18  that.    His  rights  cannot  be  affected  by  any 
'  the  trust  or  equity  of  Willard  which  that  bill 
aun.    But  the  suit  between  Brewerton  and  others 
n  Lylburn  and  others  was  pending  and  in  active        [*251J 
Ion  at  the  time  of  the  purchases  of  the  complain* 
it  appears  that  he  had  notice  of  that  suit,  and  ap- 
t>e  made  a  party  to  it. 

•ayer  of  the  bill  in  that  case  was  for  an  account 
srsonal  estate  and  of  the  rents  and  profits  of  the 
e,  and  for  a  partition  of  the  real  estate  of  the  elder 
and  that  one  moiety  of  the  share  of  John  Lyl- 
hat  real  estate  might  be  set  off  and  conveyed  to 
)  be  disposed  of  by  him  according  to  the  true  in- 
meaning  of  the  deed  of  trust  to  him  from  Sackett. 
was  filed  by  Brewerton  and  others,  claiming  to 
ed  to  the  moiety  of  the  share  of  John  Lylburn 
d  been  conveyed  by  him  to  Field  and  Sylvanus 
kd  Joseph  Willard,  and  the  several  creditors  of 
nentioned  in  his  deed  to  Miller  as  cestui  que 
uming  to  be  entitled  to  the  other  moiety  of  the 
John  Lylburn  conveyed  by  him  to  Sackett, 
Lnn  Lylburn  the  widow  and  the  executors  and 
of  Robert  Lylburn  deceased ;  and  in  stating  the 
d  interests  of  the  alleged  tenants  in  common  of 
B,  it  states  the  one  sixth  part  thereof  which  was 
I  by  John  Lylburn  to  Sackett  to  be  vested  in 
trust  for  Willard  and  the  other  creditors  named 
ist  deed  to  Miller  according  to  the  trusts  of  that 
1  it  simply  deduces  the  title  to  that  one  sixth  of 
9  from  John  Lylburn  to  Sackett,  and  from  Sack- 
L  20 
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1B80.  ett  to  Miller.  No  allegation  is  made  or  notice  take 
White  any  trust,  either  express  or  implied,  of  the  ori^nal 
Cwpoiter.  ▼eyaiice  to  Sackett  for  Willard,  nor  is  any  snggeetio 
pretence  made  of  any  interest  of  Willard  in  tiie  ori^ 
purchase  of  Sackett,  or  any  lien  upon  the  property 
veyed ;  nor  is  any  mention  made  or  notice  taken  oi 
order  of  Lylborn  upon  Sackett  itx  favor  of  Willard,  o 
Sackett's  acceptance  of  that  order.  But  on  the  conti 
the  complainants  in  that  bill  (and  Willard  was  one 
them)  expressly  state  that  John  Lylburn  conveyed 
moiety  of  his  share  of  the  estate  to  Sackett  for  the 
sideration  of  $3000,  and  that  the  same  was  afterwards 
indenture,  reciting  that  he  (Sackett)  was  the  holder  the: 
[*263]  and  that  Willard  claimed  to  have  *a  lien  thereon  cotvi 
to  Miller  upon  the  trust  in  the  deed  mentioned,  and 
Lylburn,  at  the  times  of  the  conveyances  to  Field 
Sackett,  as  an  inducement  to  them  to  accept  the  con 
ances  on  the  considerations  therein  mentioned,  exhibit 
schedule  of  tlie  estate  showing  it  to  be  of  tlie  vala 
$45,000  or  upwards,  and  verbally  represented  that  1 
the  value  thereof,  and  that  Miller  and  those  for  is 
benefit  the  conveyance  to  him  from  Sackett  was  i 
had  applied  for  an  account  and  partition  of  the  es 
thus  admitting  the  property  conveyed  by  Lylbui 
Sackett  to  have  belonged  to  him,  and  the  interest  of 
lard  in  it  to  have  been  acquired  by  the  deed  to  Millei 
stronger  disavowal  of  the  trust  and  equitable  lien  no^ 
up,  and  a  clearer  admission  of  Sackett  as  the  80ur< 
Willard's  title  to  tlie  estate,  could  not  be  required  b; 
complainant  in  this  suit,  and  he,  of  course,  could  n( 
prejudiced  by  the  knowledge  he  had  of  the  conteni 
that  bill. 

But  another  objection  to  his  title  arising  from  thai 
is  that  his  purchases  were  made  pending  the  suit, 
with  notice  to  him  of  the  pendency  of  it ;  and  wen 
that  reason  illegal  and  void.  The  rule  is  well  settled 
a  party  whose  right  is  drawn  in  question  by  suit  can  d 


y. 
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Bo  effectual  disposition  of  tliat  right  to  a  stranger  during  18S0. 
the  continuance  of  the  litigation,  and  before  the  right  is  White 
tttablislied  ;  and  on  this  principle  it  is  held  that  an  inter- 
est acquired  by  a  purchaser  in  the  subject  matter  of  a 
rait  pending  the  suit^  shall  not  avail  against  the  plaintiff's 
title.  This  rule  is  essential  to  the  purposes  of  justice,  and 
its  obsenrance  can  alone  render  the  suit  effectual,  or  the 
judgment  or  decree  of  the  court  available  to  the  prevail*- 
ing  party.  It  is  a  rule  tlierefore  which  admits  of  but  few 
aceptions,  and  ought  not  to  be  relaxed  without  control- 
I'Dg  causes  or  upon  argent  necessity. 

Hence  it  is  tliat  a  party  who  takes  under  a  grant  from  a 
defendant  pending  the  suit,  though  he  may  acquire  a  legal 
title, and  is  not  a  party  to  the  suit,  must  abide  the  decision 
<^the  cause,  and  will  be  concluded  by  the  deci*ee  against 
ins  grantor,  and  be  liable  to  be  turned  out  of  possession 
ky  process  upon  it  This  was  the  principle  of  the  case  of 
ftwiW  V.  Durdin^  (2  Ball  &  Beatty,  167,)  where  the 
pWntiff  had  *been  decreed  the  possession  of  lands,  and  r*2r3T 
ttpon  a  writ  of  injunction  to^  put  him  in  possession,  a 
teiant  who  had,  pending  tlie  suit,  taken  a  lease  of  the 
Pendant  was  dispossessed,  and  a  writ  of  restitution  being 
applied  for  was  refused,  on  the  ground  that  a  tenant  so 
^ng  a  lease  pending  the  cause  acquires  no  effectual 
title  against  the  complainant  The  lord  chancellor  held 
^t  whoever  dealt  with  the  defendant  for  an  interest  in 
^J^e  property  after  a  bill  filed,  has  dealt  with  it  subject  to 
•ttdi  decree  as  might  eventually  be  pronounced.  (3  Ves. 
M4.   11  id.  104.     2  Atk.  174.) 

In  the  case  of  Mwrray  v.  BaUou,  (1  John.  C.  R.  566,) 
"^  purchase  was  made  of  Winter,  a  trustee,  pending  a 
^^  against  him  for  breach  of  trust,  and  for  his  removal 
^^  the  trust,  and  after  an  injunction  had  been  issued 
■8*in8t  him  to  restrain  him  from  selling,  which  injunction 
**^  Wn  served  and  was  in  force.  The  defence  was  the 
^"^^  fides  of  the  purchase  as  regarded  the  purchaser 
^  his  entire  ignorance  of  the  suit  in  chancery,  and  of 
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1830.  tlie  injunction  in  the  cause ;  but  the  defence  was  o 
White  ruled,  and  the  purchase  declared  invalid,  and  he  deci 
Caroenter  ^  convey  to  Mi*8.  Green  the  cestui  que  trust,  on 
ground  that  tlie  lis  pendens  was  notice  to  the  purchai^ 
and  that  although  he  had  no  knowledge  in  fact  of  the  c 
of  Green  against  Winter  when  he  made  the  purchase, 
was  nevertlieless  chargeable  with  legal  or  constrncti 
notice  so  as  to  render  his  purchase  subject  to  the  evenfe 
that  suit.  The  established  rule  was  declared  to  be  ihni 
lis  pendens  duly  prosecuted  and  not  collusive,  is  DOt« 
to  a  purchaser,  so  as  to  affect  and  bind  his  interest  by  t 
decree.  The  same  principle  was  recognized  and  act 
upon  in  the  case  of  Murray  v.  Zylbunij  where  the  ch^ 
cellor  held  the  suit  to  be  constructive  notice  to  all  "t 
world  of  the  claims  of  the  cestui  que  trust,  and  obaer* 
that  there  is  no  principle  better  established,  nor  o 
founded  on  more  indispensable  necessity  than  that  i 
purchase  of  the  subject  matter  in  controversy  pendei 
lite  does  not  vary  the  rights  of  the  parties  in  that  suit,^ 
are  not  to  receive  any  prejudice  from  the  alienation. 

In  these  cases  the  sale  which  was  avoided  by  the  p-* 
dency  of  the  suit  was  made  by  a  party  to*  the  suit,  and  i 
thing  sold  was  the  subject  of  tlie  litigation  ;  and  I  app 
L*254]        hend  that  *those  two  features  must  distinctly  appear 
the  contract  of  purchase  and  sale  which  is  sought  to 
Impeached  on  the  ground  of  the  lis  pendens,  to  make  1 
principle  of  that  objection  applicable  to  the  case.    It  i 
principle  resting  more  upon  the  policy  of  the  law  m 
public  convenience  than  upon  any  moral  wrong  in   * 
purchaser,  or  private  right  in  the  party  objecting  to  ' 
purchase.    In  the  case  before  me  the  purchases  of 
complainant  were  made,  one  of  tliem  of  the  assigneo^ 
Hart,  and  the  ether  under  an  execution  on  a  judgnm 
against  Sackett.    Neither  Sackett  nor  Hart,  nor  his 
signees,  nor  Farrelly  the  judgment  creditor,  were  paH 
to  the  suit ;  their  rights  and  claims  were  disregarded 
the  complainants,  and  no  aecree  or  proceeding  in  the  c 
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can  bind  them  or  affect  their  interest ;  and  by  parftj  of  1883. 
reason,  none  of  the  consequences  of  that  suit  as  a  lis  pen-  White 
dens  can  attach  to  them.  It  is  perfectly  well  settled  that  Qj^-Jijit^ 
a  decree  in  a  suit  can  bind  none  but  those  who  are  par- 
ties, or  acquire  their  rights  from  a  party  after  the  service 
of  the  subpoena,  and  pending  the  suit.  Such  a  decree 
does  not  conclude  or  affect  a  stranger,  or  any  person  whose 
title  accrued  prior  to  the  commencement  of  the  suit, 
and  who  is  not  made  a  party  to  the  bill.  No  principle  of 
policy  or  convenience  can  require  that  they  should  be  in- 
terdicted or  restricted  in  the  disposition  of  any  right  they  * 
may  have  in  the  subject  in  controversy  between  others, 
in  a  suit  to  which  they  are  not  parties,  during  the  pendency 
of  that  suit ;  for  as  the  decree  that  may  be  pronounced  in 
it  will  not  bind  them  or  their  interest,  so  it  cannot  bind 
or  affect  their  assignees;  and  it  is  wholly  immaterial 
whether  the  rights  they  claim,  which  must  remain  open 
for  litigation,  are  asserted  and  proved  by  themselves  or 
those  who  may  stand  in  their  place.  Besides,  the  right 
or  lien  of  the  judgment  creditor,  or  of  the  complainant  as 
assignee  of  the  judgment  or  as  purchaser  under  it,  can  in 
no  just  sense  of  the  term  be  regarded  as  subjects  of  that 
suit,  or  be  avoided  as  within  the  scope  of  that  litigation. 
It  was  a  suit  for  an  account  and  partition,  and  the  parties 
to  it  assume  to  represent  themselves  as  solely  interested 
in  the  estates,  and  proceed  on  that  basis  to  dispose  of  the 
property  and  distribute  the  proceeds.  They  leave  the  in- 
terests and  *the  claims  of  others  untouched  and  unim-  [^265] 
paired ;  and  it  would  be  carrying  the  rule  beyond  the 
reason  of  it,  to  hold  that  those  persons  whose  interests  or 
claims  are  not  noticed  by  the  bill,  and  who  are  not  par- 
ties to  the  suit,  should  be  controlled  or  restricted  in  the 
free  exercise  of  their  power  af  alienation  and  right  of  dis- 
posal of  their  estates,  until  that  suit  shall  be  determined 
when  the  determination  of  it  cannot  conclude  or  affect 
them.  (Newland,  507.) 
Thus  in  the  case  of  Woraly  v.  The  Earl  of  Scarbaraughj 
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Oupenftov 


lua  wherie  there  was  a  question  depending  in  eqnitj  npc 
right  to  money  secured  upon  an  estate,  but  no  qn 
relating  to  the  estate,  a  purchase  of  tlie  estate  pe 
the  suit  was  held  not  to  be  affected  bj  the  penden 
the  suit.  (3  Atk.  S92.)  So  in  the  case  oi Moore  v.  M 
maray  (2  Ball  &  Beat.  186,)  where  a  creditor  filed  \ 
against  the  devisee  of  the  debtor  for  an  account  and 
and  there  was  a  decree  with  liberty  to  the  other  cre( 
to  come  in  and  prove  their  demands.  Tlie  devisee 
ing  a  leasing  power  under  the  will  of  the  debtor  afU 
'  bill  filed',  made  a  lease  of  part  of  the  lands  devised  p 

^  ant  to  the  power,  and  a  motion  was  made  for  a  dm 

to  set  up  the  devised  estates,  to  be  sold  discharge^  c 
lease ;  and  the  case  of  Garhel  v.  Durdtn  was  cited, 
the  chancellor  said  that  the  case  differed  materially 
that ;  for  that  the  creditor  only  prayed  to  have  the  d 
raised,  and  for  an  account  consequently  thereon,  boi 
the  title  and  possession  of  the  estate  was  not  drai 
question. 

It  follows  that  the  complainant  in  this  suit,  as  h 
not  purchase  of  a  party  to  the  suit  of  Willard  and  c 
against  the  executors  of  Eobert  lylbum,  nor  unt 
judgment  against  any  party  to  that  suit,  was  not  dis 
by  the  pendency  of  that  suit  from  acquiring  rights  i 
the  judgment  and  sheriff's  sale.  Nor  do  I  perceiv 
good  reason  why  ]iis  title  should  be  void  as  agains 
defendants  by  means  of  the  statute  against  ch^ni] 
He  derives  his  title  from  a  judicial  sale,  and  thouj 
purchased  pending  a  suit  relative  to  the  general  esti 
which  the  premises  purchased  by  him  were  a  portio 
be  did  not  purchase  of  a  party  to  the  suit,  nor  wa 
property  he  purchased  the  immediate  subject  of  q< 
between  the  parties  to  the  litigation. 

[•260]  *In  the  case  of  Jackson  v,  Ketchum^  (8  John.  |L 

which  was  relied  upon  to  show  that  the  purchase  "^ 
act  of  champerty,  a  sale  was  made  by  the  defends 
the  suit  of  premises  for  the  recovery  of  which  ^  t< 
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had  been  obtained,  between  the  verdict  and  the  judgment       ^^>0' 
and^rith  full  knowledge  of  the  verdict,  and  ah  action  was      White 
there  brooght  by  the  purchaser  against  the  lessor  of  the    carp«nUr. 
phuntiff  in  the  former  action  for  the  recovery  of  the  same 
premises,  and  in  which  second  suit  the  same  questions 
aroee  that  had  been  litigated  in  the  previous  suit ;  and 
under  these  circumstances  it  was  that  the  court  Iield  the 
purchase  to  be  an  act  of  champerty  and  the  deed  inop- 
erative and  void. 

That  case,  then,  cannot  govern  this.     Here  was  a  judi- 
cial sale  of  a  right  not  in  litigation,  and  if  the  purchase  .of 
such  an  interest  at  such  a  sale  is  champerty,  no  purchaser 
at  a  sheriff's  sale  is  safe,  unless  the  party  against  whom 
fhe  execution  issues  is  in  actual  possession  at  the  time  of 
the  sale.    But  if  the  sheriff's  sale  should  be  held  inop- 
wative  for  want  of  possession  of  the  land  by  the  debtor, 
Of  by  means  of  an  advei*se  possession  against  him  at  the 
time,  the  judgment  cannot  be  affected  by  that  circum^ 
stance,  but  it  will  continue  a  lien  on  the  estate  it  origi- 
™y  bound,  and  all  subsequent  purchasers  and  possess- 
ors must  take  and  hold  subject  to  the  charge  it  created. 
•  It  was  contended  that  the  judgment  of  Farrelly  was 
paid  before  the  sale  was  made  under  it,  and  the  testimony 
of  Sackett  is  relied  upon  to  establish  that  fact.    Sackett 
testified  that  after  the  judgment  was  obtained  against  him, 
ke  caused  a  letter  to  be  written  to  Farrelly,  requesting  to 
fa^ow  the  amount  of  his  demand  ;  that  Farrelly  stated  in 
*^wer,  that  his  demand  amounted  between  $200  and 
^800;  and  that  Uie  complainant  paid  the  sum  to  Farrelly, 
and  he  (Sackett)  gave  the  complainant  his  note  therefor. 
Giving  entire  credit  to  this  statement,  it  is  not  suflBcient 
*o  prove  the  allegation  of  payment ;  for  there  is  no  proof 
of  the  payment  of  the  note,  and  Sackett  himself  consented 
*^  the  execution  on  the  judgment  as  a  subsisting  security 
^i  charge  upon  the  estate.     But  the  proof  of  payment 
'^as  incompetent,  for  there  is  no  allegation  in  the  plead* 
*^£8  that  the  judgment  was  paid ;  *on  the  contrary, 
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1880'  bill  alleges  that  it  was  unsatisfied,  and  the  answer  admitc 
White  that  it  was  so. 
CAipenter.  -^^^  ^^  ^^  ^^^^  ^^^^^  ^'^®  Complainant  is  precluded  by  his 
claim  under  the  deed  from  Sackett  to  Miller  from  setting 
up  a  claim  under  the  judgment  of  Farrelly,  as  being  in- 
consistent therewith.  I  do  not  perceive  the  incongruity 
of  the  claims.  The  deed  from  the  assignees  of  Hart  may 
not  convey  so  large  an  interest  as  the  sheriff's  sale.  The 
priority  of  payment  of  Willard's  demand  was,  probably, 
supposed  to  reduce  the  value  of  the  complainant's  inter- 
est under  his  purchase  from  Hart's  assignees,  and  when* 
the  actual  state  of  the  trust  vested  in  Miller  was  discov- 
ered, and  it  was  proved  that  the  claim  of  Willard  under 
it  was  insisted  upon,  the  complainant  would  naturally  be 
alarmed  for  his  safety,  and  that  may  have  been  the  reason 
of  his  purchasing  the  judgment  and  causing  a  sale  to  be 
made  of  the  property  under  it  for  his  security  and  in- 
demnity. The  lien  of  the  judgment  was  prior  to  the  deed 
to  Miller  under  which  Willard  claimed,  but  it  was  not 
inconsistent  with  that  deed  any  more  than  any  incum- 
brance is  inconsistent  with  the  conveyance  of  thB  estate 
which  it  incumbers.  Miller  took  the  premises  conveyed 
to  him  subject  to  that  judgment ;  and  the  complainant  by 
acquiring  that  judgment,  and  by  the  sale  under  it,  became 
vested  with  a  prior  right  to  that  of  Miller. 

Nor  do  I  tliink  that  the  complainant  has  lost  his  rights 
by  acquiescence  or  neglect  He  was  willing  and  desirous 
to  come  in  as  a  party  to  the  suit  of  Brewerton  against  the 
widow  and  executors  of  Lylbum,  and  have  his  rights  set- 
tled in  that  suit ;  but  the  parties  to  that  suit  would  not 
admit  him  as  a  party,  and  ho  was  driven  to  his  origina- 
suit,  which  was  commenced  within  a  reasonable  time. 

But  it  is  said  he  had  an  adequate  remedy  at  law.  That 
objection  comes  too  late.  If  it  was  tenable,  it  should 
have  been  taken  by  way  of  demurrer,  or  have  been  in- 
sisted upon  in  the  answer. 

But  his  claim  is  of  equitable  cognizance.     The  estate 
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rf  Eobert  Lylburn  had  been  sold,  and  he  had  a  right  to       i^sg 
affirm  the  sale  and  claim  his  proportion  of  the  proceeds      White 
instead  of  *bringing  liia  suit  at  law  for  the  land.     Besides,    carpwiter. 
kb  right  was  of  an  undivided  share,  and  he  was  entitled 
to  a  partition  of  the  real  estate  and  an  account  of  the  per- 
sonal; and  on  that  ground  he  might  elect  to  come  into  a 
court  of  equity  in  the  first  instance  ;  and  considering  the 
difficulties  and  embarrassments  thrown  in  his  way,  and 
that  an  injunction  was  necessary  as  a  measure  of  precau- 
tion to  preserve  his  rights,  he  acted  prudently  in  taking 
that  course. 

It  remains  to  consider  what  relief  the  court  ought,  un- 
der the  peculiar  circumstances  of  this  case,  to  give  the 
compUinant  t  Am  I  to  treat  him  as  the  purchaser  of  the 
whole  interest  in  the  one  sixth  part  of  the  Lylburn  estate, 
Md  on  that  basis  decree  to  him  the  entire  one  sixth  part 
w  share  of  the  proceeds  of  the  real  estate  at  the  master's 
»Ie?  oris  the  court  at  liberty  to  disregard  the  sheriff's 
*^e,  and  decree  the  complainant  an  incumbrancer  entitled 
to  the  amount  due  upop  the  judgment  of  Farrelly  with  in- 
terest f 

If  the  court  has  the  power  to  choose  between  these  al- 

tornatives,  equity  would  decidedly  prefer  the  complain- 

*^t  8  title  to  relief  as  the  assignee  of  the  judgment  to  that 

^^  purchaser  at  die  sheriff's  sale ;  and  as  the  purchaser 

^^  subject  to  be  redeemed,  and  a  decree  of  the  amount 

^^^  on  the  judgment  is  equally  beneficial  to  him  as  a  re- 

"^mption  would  have  been,  I  am  unable  to  discover  any 

J^^j>erable  objection  to  tlie  principle  of  such  a  decree, 

^*  I  am  led  by  many  considerations  to  decide  in  its  favor. 

^^  Bale  has  not  been  consummated  by  a  deed  of  convey- 

^^,  and  the  same  premises  were  again  sold  within  the 

•^  ^*r  allowed  for  redemption,  by  tlie  master  under  the  de- 

^"^  of  this  court  in  the  suit  of  Brewerton  and  others 

^^itist  Ann  Lylburn  and  others,  for  partition ;  the  com- 

*^*^inant  stood  by  and  saw  the  second  sale  and  took  no 

^P  to  restrain  it.    The  decree  directing  the  sale  in  par- 
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^8^       tition  was  prior  to  the  sheriff's  sale  on  execution.    Thai 
White      decree  professed  to  settle  the  rights  of  the  parties  and  ad- 

G^rpenter.  j"^^©  ^^^^  distribution  of  the  proceeds.  It  directed  the 
proportional  part  of  the  share  in  question  to  be  paid  tc 
Miller  for  the  defendant  Willard  ;  and  notice  of  that  de- 
cree was  given  at  the  time  and  prior  to  the  sheriff's  sale 
It  may  be  questionable  whether  the  sale  after  such  notici 

[*259]  ought  to  have  proceeded,  *and  certainly  from  the  open  dis- 
closure of  matters  so  directly  and  seriously  affecting  the 
title  to  the  premises,  and  casting  a  shade  upon  it  of  so 
grave  an  aspect,  strangers  would  be  discouraged  from  bid- 
ding; and  under  such  circumstances,  the  complainant 
who  had  full  knowledge  of  all  the  circumstances,  and  best 
knew  his  own  title,  possessed  advantages  over  others,  of 
which  equity  would  seem  to  forbid  him  to  avail  himself, 
especially  as  against  the  defendant  Willard,  who  had  so 
deep  an  interest  in  the,  estate,  and  was  so  circumstanced 
that  he  could  not  compete  for  the  purchase  without  pre- 
judice to  his  claims  under  the  decree,  and  his  opposition 
to  the  judgment  as  a  lien  on  the  land. 

It  would  have  been  most  equitable  and  just,  as  regarded 
all  tlie  parties,  to  have  delayed  the  sale  until  it  could  be 
made  under  more  propitious  auspices.  The  defendant 
tmA  his  counsel  acted  under  a  mistake  of  his  rights ;  but 
tliey  acted  on  tlie  faith  of  a  decree  of  this  court,  which, 
on  the  face  of  it,  fully  recognized  those  rights,  and  which 
appears  to  have  been  known  to  the  complainant  in  this 
suit  The  complainant,  in  his  capacity  of  execution  cred- 
itor, on  his  part,  with  full  knowledge  of  those  circum- 
stances, persisted  in  his  legal  rights  under  the  judgment, 
and  pressed  those  rights  with  severity  upon  his  advei-sary. 
He  has  perhaps  encroached  in  his  pressure  upon  the  rule 
which  equity  prescribes  for  cases  similarly  circumstanced ; 
and,  as  he  has  acquired  no  legal  title,  but  has  agreed  that 
the  title  of  the  purchasers  at  the  subsequent  sale  under 
the  decree  in  partition  shall  stand,  and  now  makes  hia 
claim  upon  the  proceeds ;  and  as  that  sale  precluded  tlie 
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^ercise  of  the  riglit  wlilch  the  defendant  Willard,  or  his       isso. 
trnstee  for  him,  would  otherwise  have  had  to  redeem  the     White 
premises  by  paying  the  amount  of  the  complainant's  bid 
to  the  sheriff,  with  interest :  inasmuch,  also,  as  his  utmost 
right  or  equity  as  a  judgment  creditor  would  have  been 
to  have  his  judgment  debt  fully  paid  to  him,  and  as  more- 
over be  became  himself  the  purcliaser  at  the  sheriff's  sale, 
!  am  clearly  of  opinion  that  equity  will  be  best  satisfied 
by  restricting  his  relief  to  an  indemnity  to  him  as  the  asi- 
rigneeoftlie  judgment ;  and  I  can  discover  no  impediment 
.growing  out  of  the  sale  under  the  judgment,  or  the  sher- 
iff's certificate  to  an  adjustment  on  that  *principle.    I  do         [*260] 
act  mean  to  impair  the  right  he  may  have  acquired  by 
Ju«  purchase,  but  it  is  manifest  that  I  cannot  give  full  ef- 
fect to  the  sheriff's  sale.    The  complainant  claims  the 
^aracter  of  a  purchaser  without  notice,  but  his  purchase 
^as  subject  to  redemption,  and  I  think  I  mete  him  the 
*W1  measure  ot  his  equity  by  decreeing  to  him  the  amount 
paid  by  him  for  the  purchase  of  the  judgment,  with  inter- 
^t  from  the  time  of  the  purchase,  and  payment  of  the 
^nsideration  money  for  it,  out  of  the  fund  in  court  in  the 
«^t  instance,  and  I  accordingly  so  decree. 

As  to  tlie  question  of  costs,  the  opinions  I  have  ex- 
PJ'essed  on  the  merits  would  seem  to  give  the  rule.  Both 
parties  have  been  wrong.  The  complainant  contended  for 
^Qch  more  than  he  has  established,  and  the  defendant 
*^  been  but  partially  successful  in  his  defence.  This 
^lureof  each  in  the  claims  and  pretensions  urged  by  him 
*^  the  controversy  between  them  precludes  either  from 
*°y  just  claim  for  costs  against  the  other,  and  each  party 
^^tpay  his  own  costs  of  suit. 

I-et  it  be  referred  to  a  master  to  ascertain  and  report 
ft©  amount  due  on  the  judgment. 

Carpenter  and  wife  applied  for  a  re-hearing,  which  waft 
granted.  Tlie  cause  was  thereupon  re-heard  before  tha 
present  chancellor. 
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^^^  S.  W.  Warner  and  J.  Tallmadge^  for  the  complainant 

Whit*       No  trust  resulted  to  Willard.     A  resulting  trust  cannof 

Cftrpentar.  ^®  raised  against  the  intention  of  the  parties,  nor  in  oppo* 
sition  to  their  written  agreement.  Neither  can  a  result* 
ing  trust  arise  where  the  party  advancing  the  purchase 
money  looks  to  a  different  security  than  the  title  to  tho 
estate  conveyed.  It  is  essential,  also,  to  a  resulting  trust, 
that  the  payment  of  the  money  be  coeval  with  the  giving 
of  the  deed ;  and  a  resulting  trust  cannot  arise  unless  the 
whole  consideration  for  the  whole  estate,  or  for  the  moiety 
or  third,  or  some  other  definite  part  of  the  whole,  is  paid* 
{Gilman  v.  Brown^  1  Mason's  R.  212.  St.  John  v.  Bein^ 
diet,  6  John.  Ch.  R.  116.  Steei^e  v.  Steere,  5  John.  Ch.  R 
1.  Botsford  V.  Burr,  2  id.  409.  Fawell  v.  Heeiit^ 
Ambler,  724.    S.  C.  Dickens,  285.    Hughes  v.  MoarSy  7 

[♦261]        Cranch,  176.    Nairn  v.  Prowse,  6  Ves.  jun.  762,  *769. 
CoweU  V.  Simpson,  16  id.  280.    Brown  v.   Oilman^  ^ 
Wheat  255.    Bagshaw  v.  Spencer,  2  Atk.  578.    PidoA 
V.  Dowdall,  2  Wash.  R.  106.    Iiept*esentatives  of  Wnk 
Wragg  v.  Comptroller  General  and  others,  2  Dessau.  R 
509.)    Willard  had  no  equitable  lien  or  mortgage  upon 
the  estate  conveyed  by  Sackett  to  Lylbum  for  the  csonr 
sideration  money  for  his  Virginia  lands.    An  equitable 
lien  or  mortgage  and  a  resulting  trust  depend  much  upon 
the  same  piiuciples.    Tlie  intention  of  the  parties  mast  be 
inquired  into  in  both  cases ;  and  where  tliere  are  written 
instruments,  no  extrinsic  evidence  as  to  tlie  intention  of 
the  parties  is  admissible.    (Rob.  on  Frauds,  94.)    The  ac- 
ceptance of  the  order  by  Sackett  was  a  pei-sonal  engag®" 
ment  to  pay  the  $3000  to  Willard,  when  that  sum  should 
be  received  by  him  from  the  avails  of  the  estate;  but  no 
direct  charge  was  created  by  it  upon  the  property.    1^^ 
judgment  recovered  by  Farrelly  was  a  lien  upon  the  «*• 
tate  in  the  hands  of  Sackett,  which  was  paramount  ^ 
any  claim  on  the  part  of  Willard  for  his  demand  of  $3OO0. 
The  purchase  by  the  complainant  under  the  judgment 
entitles  him,  as  purchaser,  to  the  whole  estate.    Ho  •* 
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least  is  entitled  to  au  allowance  for  the  whole  amonnt  due       IBM. 
upon  the  judgment,  and  not  merely  to  the  amount  paid.     White 
(Powell  on  Mort  143.     Darcy  v.  HaU^  1  Vernon  49.  carpwiter. 
Jjmg  V.  Olcptony  1  id.  464.     Williams  v.  Springfield^  1 
id.  476.)    The  complainant  is  not  chargeable  with  notice 
of  the  rights  of  Willard  in  the  premises.    The  deed  to 
mier  contains  no  evidence  of  any  previous  equitable  es- 
tate in  Willard.    A  purchaser  is  only  bound  to  look  into 
ike  deed  to  his  grantor.    He  is  not  chargeable  with  notice 
of  the  contents  of  the  antecedent  deeds.   {Ferrars  v.  Cher- 
ry,  2  Vem.  384.    Drwper^B  Company  v.  Yardley^  2  id. 
662.   Mertina  v.  Joliffe^  Ambler,  313.    Sugden's  Law  of 
Vendors,  499.)    The  complainant  is  not  chargeable  with 
noticeof  the  two  suits  which  were  commenced  in  relation 
to  the  Lylbdm  estate,  he  not  being  either  a  party  or  privy 
to  those  suits.    Nor  were  his  purchases  of  the  judgment 
and  of  the  premises  at  the  sheriff's  sale  void,  because 
made  pending  such  suits.    The  doctrine  of  lis  pendens  is 
JW)t  applicable  to  this  case.    It  only  applies  where  some- 
thing in  litigation  is  purchased,  and  from  one  of  the  *par-        r«2621 
ties  to  the  suit.    (  Woraley  v.  The  Earl  of  Scarhoroughy  3 
Atk.  392.    The  Bishop  of  Winchester  v.  Paine,  11  Ves. 
197.  irwrrayv.jffaZZ(?u,lJohn.Ch.R.676.)    A  bona  fide 
purchaser  from  a  trustee  takes  the  trust  estate  discharged 
^na  the  trust;  and  where  a  party  having  notice  conveys 
*o  one  without  notice,  the  grantee  will  not  be  presumed 
to  have  notice. 

■®.  Sedgwick^  for  defendants.    The  complainant  has  no 

^J^  title  to  the  premises  in  question.     He  should  show 

7^  right  to  the  same  as  a  bona  fide  purchaser.     Farrelly's 

J^^gment  was  not  a  lien  upon  the  premises.    {Yeaies  v. 

^<>t^,  1  Ves.  jun.  280.)    There  is  a  distinction  between 

*  Ken  by  a  judgment  and  a  specific  equitable  lien.    Wil- 

^*^,  in  this  case,  had  a  specific  equitable  lien,  which  had 

.  Pi'eference  over  the  general  lien  created  by  Farrelly's 

Judgment    Willard  did  not  take  such  a  dbtinct  security 
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^8^'  as  deprived  him  of  tliis  equitable  lien.  His  Hen  (jodd 
Wbitd  only  have  been  divested  by  a  bona  fide  sale  without  notice, 
(;ji^^t^,  not  by  a  judgment.  If  Farrelly  had  no  lien  by  virtue  oi 
his  judgment  paramount  to  "Willard's  equitable  Hen,  th 
complainant  could  not  acquire  any  stich  lien  as  the  a 
signee  of  Farrelly.  The  complainant  ought  to  have  show 
the  sum  due  on  Fan'elly's  judgnient  He  is  chargeab 
with  notice  of  the  rights  of  Willard  at  the  time  of  hie  pn 
chase  from  the  assignees  of  Hart  and  at  the  time  he  tcM 
the  assignment  of  Farrelly 's  judgment. 

The  Chancellor.    Before  going  into  the  general  ineri 
of  the  cause,  it  may  be  necessary  to  examine  an  objecti< 
made  on  the  argument  as  to  the  extent  of  the  order  foi 
rehearing.     It  was  insisted  by  the  complainant's  coaru 
that  the  order  fo/*  rehearing  was  special,  and  was  to  be  oo 
fined   to  the  question  whether  anything  was  due  fr'O 
Sackett  on  the  Farrelly  judgment    The  order  for  reh^s^ 
ing  appears  to  have  been  granted  by  tlie  consent  of     ^ 
solicitor  of  the  complainant,  founded  upon  two  petiti^ 
of  the  defendants.    The  grounds  of  complaint,  as  st^^ 
in  the  petitions,  are  that  the  judgment  of  Farrelly  ou  ^ 
not  to  have  been  deemed  a  lien  on  the  Lylburn  prop^  ^ 
so  as  to  give  the  complainant  any  claim  on  the  monej^ 
couii; ;  and  that  the  decree  was  founded  on  the  assur^ 
tion  of  the  fact  that  the  property  had  been  conveyed 
r*268]        White  under  the  sheriflTs  *sale,  when  in  fact  no  such  conv^ 
ance  was  ever  executed.     The  order  directs  that  the  catx^ 
be  reheard   in  regard  to  the  question  whether  anything 
and  how  much  is  due  to  the  complainant,  under  or  wpoiM 
the  judgment  of  Patrick  Farrelly  in  the  pleadings  men- 
tioned.   This  embraces  the  whole  controversy  so  far  as  it 
has  been  decided  against  the  defendants,  except  as  to  the 
question  of  costs.    The  late  chancellor  had  decided  that 
White  had  no  claim  upon  the  fund  by  virtue  of  the  deed 
from  Sackett  to  Hart,  as  the  property  was  conveyed  to 
the  latter  subject  to  the  prior  equity  of  Willard  to  be  first 
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paid  put  of  the  proceeds  of  the  sale ;  and  the  fund  in  court  is^o- 
is  admitted  to  be  insuflScient  for  that  purpose.  If  this  part  White 
of  the  decision  was  correct,  the  complainant  was  not  en- 
titled to  any  part  of  the  fund  unless  it  was  due  to  him 
nnder  or  upon  the  judgment  of  Farrelly.  The  question 
as  to  the  general  costs  in  the  cause  was  not  embraced  in 
this  order  for  a  rehearing ;  and  in  respect  to  those  costs 
tlie  decree  could  not  be  varied  under  this  order,  unless 
the  complainants  had  elected  to  consider  the  cause  open 
as  to  that  question.  On  the  argument  the  complainant's 
counsel  did  go  into  the  question  as  to  the  validity  of  his 
paper  title  independent  of  the  Farrelly  judgment,  which 
question  I  shall  presently  consider. 

I  think  the  defendant's  counsel  is  under  a  mistake  in 
supposing  the  late  chancellor  went  upon  the  assumption 
of  the  fact  tliat  the  property  had  been  conveyed  to  "White 
Bnderthe  sherifTs  sale.     In  the  first  place  it  is  impossible 
to  suppose  it  had  been  so  conveyed.    The  sale  took  place 
in  July,  1822,  and  this  suit  was  commenced  shortly  there- 
after..  Long  before  the  expiration  of  the  time  allowed  for 
i'edeniption  the  land  had  been  sold  and  conveyed  under 
tlie  partition  sales.     And  White,  under  the  agreement 
'^ade  with  the  parties  in  that  suit,  in  February  or  March, 
lo22,  had. also  relinquished  to  the  purchasera  under  the 
"^cree  all  his  claim  upon  the  land.     When  that  agreement 
^^  niade,  if  the  judgment  was  a  lien  upon  the  premises, 
)^^*lard  and  Miller  as  the  owners  had  a  right  to  redeem 
y  Paying  the  amount  of  the  bid  and  ten  per  cent,  interest 
^"^X'eon.    The  general  lien  of  the  judgment  was  turned 
^"^^  a  specific  lieri  to  that  extent ;  and  the  *rights  of  the        [*264] 
t^^i^ies  in  the  fund  produced  by  the  sale  in  partition  are 
^^  tills  time  the  same  as  tliey  were  in  the  land  at  the  time 
"1®  agreement  of  1822  was  made  ;  as  the  sale  in  partition 
^^der  that  agreement  rendered  it  impossible  to  perfect  the 
title  under  the  sheriffs  sale.     Although  Chancellor  Jones 
considered  the  sheriflfs  sale  valid,  it  is  evident  he  did  not 
consider  it  as  materially  varying  the  rights  of  the  parties. 


264 


OASES  IN  CHANCERY. 


188a       or  he  would  have  decreed  the  whole  fund  in  court  to  the 

Whit«      complainant,  instead  of  the  balance  due  on  the  judgment. 

GArp^t«r.        ^®  ^®®^  ^  Miller  gave  a  full  and  perfect  lien  upon  the 

property  to  the  extent  of  Willard's  claim.[l]     And  the 

[1]  Lien,  in  its  proper  sense,  is  a  right  which  the  law  gives ;  although 
it  is  usual  to  speak  of  lien  by  contract  Ridgley  ▼.  Iglehart^  3  Bland.  Ch. 
Rep.  542.  Of  liens  given  by  common  law,  by  equity,  by  marine  law,  by 
statute,  and  by  contract  lb.  At  common  law  a  lien  exists  ordinarily 
only  where  the  party  entitled  thereto  has  either  actual  or  constructive 
possession  of  the  goods.  Ex  parte  Foiter,  (in  bankruptcy,)  2  Story's  Rep. 
181.  Fletcher  y.  Morey,  ib.  569.  But  in  equity  it  exists  independent  of 
the  possession  ;  and  is  not  a  property  in  the  thing,  nor  constitutes  a  right 
of  action  for  it ;  but  is  a  charge  upon  the  thing.  Ex  parte  Foiter^  (in 
bankruptcy,)  2  Story's  Rep.  131.  Parker  v.  Muggridge,  (in  bankruptcy,) 
ib.  848.  Where  a  lien  or  equitable  claim,  constituting  a  charge  in  rem,  is 
a  matter  of  agreement,  it  will  be  enforced  in  equity  not  only  upon  real  es- 
tate, but  also  upon  personal  estate,  or  money  in  the  hands  of  a  third  per 
son;  and  also  against  the  party  himself,  or  his  personal  representatives,  or 
persons  claiming  under  him,  or  assignees  in  bankruptcy.  Fletcher  v.  Morey^ 
2  Story's  Rep.  555.  An  agreement  for  a  lien  or  charge  in  rem  constitutes 
a  trust,  and  is  governed  by  the  general  doctrine  applicable  to  trusts,  lb. 
686.  The  lien  of  one  who  is  no  party  to  a  proceeding  and  decree,  under 
which  property  is  directed  to  be  sold,  is  not  affected  by  such  decree ;  nor 
can  a  purchaser  under  such  decree  thereby  acquire  the  absolute  title. 
Portwood  v.  Outton't  adrnW.,  8  R  Mon.  Rep.  247.  A  purchaser  is  bound 
to  notice  recitals  in  deeds  constituting  the  claim  of  title,  through  which  he 
claims ;  and  a  recital  that  the  deed  is  made  up  on  a  consideration  paid  and 
secured  to  be  paid,  is  notice  that  it  is  unpaid,  and  the  lien  of  the  vendor 
respected.  TkurtUon  v.  Knox^t  ex'r.,  6  R  Mon.  Rep.  74.  The  title  of  a 
purchaser  under  execution  sale  of  land,  relates  back  to  the  time  of  tbe  re 
ccipt  of  the  execution  by  the  sheriff  Kelleg  v.  Oldham,  5  B.  Mon.  Rep. 
288.  A  lien  upon  land  for  the  purchase  money,  does  not  depend  upon 
whether  the  proprietorship  is  evidenced  by  legal  or  equitable  title.  It 
results  from  the  right  the  vendor  has  to  make  the  land  answerable  for  the 
price  for  which  it  was  sold.  Ligon  ▼.  Alexander,  6  J.  J.  Marsh.  Rep.  401. 
A  stipulation  in  a  conveyance  to  indemnify  against  responsibility  after- 
wards to  be  incurred  creates  a  lien  on  tlie  property  conveyed.  XeUon't 
keir9  ▼.  Boyce,  6  J.  J.  Marsh.  Rep.  401.  When  two  persons  have  a  lien  on 
the  same  piece  of  property  which  is  not  suiBcient  to  satisfy  both,  and  one 
has  a  lien  for  his  debt  on  another  piece  of  property,  he  must  exhaust  the 
latter,  before  he  can  resort  to  the  common  fiind.  TromMdge  r.  ffarletton^ 
Walker's  Ch.  Rep.  186.  To  create  a  lien  on  a  chattel,  the  party  daiminf 
it  most  show  the  just  possession  of  the  thing  claimed.  Ramdd  v.  Browm^ 
t  Howard,  408, 424    Ko  person  can  acquire  a  lien  founded  upon  his  own 


V. 

Carpentflr. 


CASES  m  CHANCEET.  S64 

fiile  which  White  afterwards  acquired,  under  the  Hart  con-       ^ssa 
veyance,  was  only  of  the  share  of  the  surplus  which  would     White 
have  belonged  to  some  of  the  creditors  if  they  had  exe- 
cuted releases  as  required  by  the  deed  of  trust.     If  the 
condition  rendered  the  deed  fraudulent  as  against  the 
creditors  of  Sackett,  that  objection  cannot  be  urged  by 
those  who  claim  title  through  that  deed.    The  conveyance 
to  Hart  was  not  for  the  estate  purchased  of  Lylburn ;  but 
it  was  for  the  share  which  Sackett  appropriated  for  the 
payment  of  certain  creditors,  out  of  the  sui*plus  to  be 
raised  by  Miller  on  a  sale  by  virtue  of  thetrust  deed.    It 
did  not  profess  to  do  any  act  inconsistent  with  that  d^ed, 
but  merely  assigned  to  Hart  the  share  of  the  surplus  to 
"^rliich  Sackett  claimed  to  be  entitled  under  the  deed. 
^Villard,  by  the  terms  of  the  deed,  was  not  required  to 
execute  any  release  to  Sackett.    As  to  the  amount  which 
"w-as  to  be  raised  and  paid  to  him,  the  deed  was  absolute 
and  unconditional.     Hart  and  his  assignees  and  White 
*ook  the  interest  of  Sackett  not  only  with  notice  of  Wil- 
lard's  right  under  that  deed,  but  they  took  it  professedly 
subject  to  that  right.    The  proceeds  of  the  estate  being 
^^ufficient  to  satisfy  the  amount  due  to  Willard,  the  com- 
plainant derived  no  valid  claim  to  any  part  of  the  fund 
^der  the  conveyance  from  the  assignees  of  Hart. 

Tile  only  doubtful  question  in  the  case  is  that  which 
^^  late  chancellor  decided  in  favor  of  the  complainant, 
"as  the  Farrelly  judgment  a  lien  on  the  Lylburn  prop- 
^^7f  80  as  to  entitle  the  holder  thereof  to  satisfaction  out 
^^  that  property  in  preference  to  the  claim  of  Willard  t 

-A.fter  a  full  examination  of  this  part  of  the  case,  I  have        [*265 

*gai  or  fraudulent  act,  or  breach  of  duty.     lb.     It  cannot  arige  wber« 

"^  the  nature  of  the  contract  between  the  parties,  it  would  be  inconsist- 

^ith  the  express  terms,  or  the  clear  intent  of  the  contract     lb.     So, 

K^s  are  deposited  for  a  particular  puri)ose,  as  to  hold  them,  or  th« 

P'^eeda  fop  the  owner,  or  a  third  person.     lb.     The  retention  of  property,  • 

'  ^«  extinguishment  of  a  lien,  becomes  a  fraudulent  possession.    IK 


voi^a 


21 


m 


CASES  IN  CHAKCEKY. 


lasa 


WhiUi 

T. 


arrived  at  a  different  conclusion  oa  this  point  from  ibai 
of  mj  learned  predecessor. 

I  concur  with  him  iu  the  opinion  that  tl^e  was  no  x^ 
suiting  trust  in  this  case  whicji  could  vest  the  legal  estate 
in  Willard.    Such  a  trust  cannot  be  raised  in  favor  of  4 
person  by  the  mere  payment  of  tlie  purchase  money,  if  it 
IS  not  the  intention  of  either  party  that  the  legal  estate 
should  vest  in  him.    The  office  of  a  resulting  trust  is     to 
carry  into  effect  the  intention  of  the  parties,  not  to  defeat 
that  intention;  and  it  can  never  be  raised  in  oppoaitxos 
to  the  written  agreement  of  the  parties  on  which  the  cou: 
veyance  was  founded.    (6  John.  Ch.  Rep.  111.)   'JLT-b^ 
writings  in  this  case  show  that  it  was  the  intenjtion  of  '^ixM 
parties  to  vest  the  legal  estate  in  Sackett,  for  tbe  pQri>os^ 
of  enabling  hin^  to  raise  money  thereon  for  Willard  to  Ithe 
extent  of  $3000.    !N^otwithstanding  the  loose  testimony^  of 
Sackett,  I  have  not  the  least  doubt,  from  the  other  t^^ti* 
mony  and  from  the  written  evidence  in  the  cas%  that   'tJx^ 
transaction  was  substantially  as  stated  in  the  answer  of 
Willard.  Although  the  deed  is  dated  on  the  19th  of  Ma-jrcb, 
one  day  previous  to  the  date  of  the  other  papers,  it  ^^^ 
not  recorded  until  tlxe  twenty-first.    And  I  think  ther^e  » 
evidence  on  the  face  of  the  papers  themselves  to  slio'*' 
that  the  actual  consummation  of  the  conveyan.ce  to  S»cK- 
ett,  the  execution  of  the  bond  to  Lylburn  for  the  Virg'iiiia 
lands  given  in  exchange,  the  making  of  the  order  for   tbe 
payment  of  the  $3000  out  of  the  proceeds  of  the  Lylt^**^ 
property  and  the  acceptance  thereof  by  Sackett,  wer^  ^ 
one  transaction.    These  instruments  must  therefor©      ^^ 
taken  and  construed  together.    (1  John.  Ca.  61.    IS  1^^^' 
Rep.  51.     1  Paige's  Rep.  455.     1  Qreenleaf's  Rep-    H') 
Taking  all  these  writings,  which  were  executed  at    *^ 
same  time  and  in  relation  to  the  same  subject  noatter^  ^^ 
construing  them  together,  there  is  no  resulting  trust  s^  ^ 
to  vest  the  legal  estate  in  Willard.    But  there  is-  ax*    ^P* 


propriation  of  the  proceeds  to  be  raised  oa  the  sal© 


of 


the  property,  for  the  specific  purpose,  in  the  first  plac©,  ^^ 
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fkpng  the  $3000  to  Willard.   It  was  in  substance  a  decla^       isso. 
radoi  in  writing  on  the  part  of  Sackett  that  he  had  re-      white 
eeived  the  conveyance  from  Lylburn,  *in  trust  to  sell  or  ^^^' 
flau)rtgag6  the  property  for  the  purpose  of  raising  the 
(3000  for  Willard,  in  satisfaction  for  the  lands  given  in 
exchsoge,  woid  to  retain  the  residue  of  the  proceeds  for  his 
ovn  troable  and  commissions  in  dSecting  such  exchange. 
If  he  had  given  to  Willard  a  writing  containing  an  express 
dodantion  that  he  held  the  lands  on  that  trusty  can  there 
be  any  doubt  that  equity  would  compel  a  specific  per^ 
fermaote  tbereofi    This  view  of  the  case  is  corroborated 
by  the  recitals  in  the  trust  deed  to  Hillen    If  the  rights 
«f  tUrd  peivons  had  not  intervened^  cao  there  be  any 
du«U  in  this  case  that  a  court  of  chancery  womld  have 
impelled  Sackett  to  execute  the  trust,  by  selling  the  es- 
tate aid  applying  the  proceeds  as  directed  in  the  order 
t^pted  by  him  f    If  such  was  not  the  object  and  inteu'* 
tioQ  of  Sackett  at  the  time  this  exchange  took  place,  he 
iBtended  to  commit  a  gross  fraud  upon  Willard  ;  and  the 
^^it  must  in  that  case  convert  him  into  a  trustee  for  the 
P^^a  mtended  to  be  defrauded.    Sackett  had  a  right  to 
^  the  estate  and  receive  the  money  therefor,  as  such 
^^  the  manifest  intention  of  the  parties.    But  as  the  pro- 
^^^  of  the  sale,  to  the  extent  of  $8000,  were  specifically 
'^'^dged  and  appropriated  to  the  payment  of  Willard's 
^^JU,  a  creditor  of  Sackett  would  not  have  been  permit- 
*^  to  receive  a  conveyance  in  satisfaction  of  an  antece- 
r^t  debt    If  Sackett  liad  sold  the  property  to  a  bona 
J  ^  purchaser,  or  had  mortgaged  it  to  secure  money 
^^^ed  on  the  credit  thereof^  the  purchaser  or  mortgagee 
^044}^  have  been  protected ;  and  would  not  have  been 
^**4ea  for  the  applieation  of  the  fund*    But  if  any  per- 
!^^  had  advaaced  money  thereon  with  a  knowledge  that 
^^ett  intended  to  de&aud  Willard  out  of  his  purchaee 
^^Uey,  such  person  could  rot  be  considered  a  bona  fide 
^^^^^^Aaser. 

^  Willard  had  a  specific  lien  upon  the  proceeds  of  the 
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1880'       property,  he  is  entitled  to  a  preference  over  the  genera^ 
White      lien  of  a  judgment  creditor  of  Sackett.    At  law  a  judg 

OarpMiter.  ^^^^^  ^  *  general  lien  upon  all  the  legal  interest  of  the 
debtor  in  his  real  estate ;  but  in  chancery  that  general 
lien  is  controlled  by  equity  so  as  to  protect  the  rights  of 
those  who  are  entitled  to  an  equitable  interest  in  the 
lands,  or  in  the  proceeds  thereof.    I  have  recently  had 

r*267]  occasion  to  examine  that  *question  in  the  case  of  Howe 
and  wife,  (1  Paige's  Eep.  125,)  and  it  would  be  useless 
for  me  to  re-examine  the  authorities  referred  to  on  that 
occasion.  The  judgment  of  Farrelly  only  attached  upon 
the  interest  which  Sackett  had  in  the  real  estate  of  Lyl- 
bum  after  satisfying  Willard's  debt.  And  as  White  had 
notice  of  "Willard's  claim  previous  to  the  sale  under  that 
judgment,  the  only  effect  of  his  purchase  was  to  turn  what 
was  before  a  general  lien  upon  the  surplus,  if  any  there 
should  be,  into  a  specific  lien  thereon  to  the  extent  of 
his  bid.  The  decree  of  June,  1827,  must  therefore  be 
modified  so  as  to  declare  that  the  defendants  Carpenter 
and  wife,  as  the  legal  representatives  of  Willard,  are  en- 
titled to  the  fund  in  court,  or  to  so  much  thereof  as  is  ne- 
cessary to  satisfy  the  $3000  and  interest  thereon  from  the 
date  of  the  trust  deed  givto  to  Miller. 

If  the  question  of  costs  was  now  open,  I  should  not  be 
inclined  to  allow  them  against  the  complainant,  under  the 
particular  circumstances  of  this  case.  At  the  time  the 
bill  in  this  cause  was  filed,  it  was  not  known  what  the 
proceeds  of  the  Lylbum  estate  would  amount  to.  The 
complainant  was  certainly  entitled  to  a  preference  over 
the  creditors  of  Sackett  named  in  the  schedule  annexed  to 
the  trust  deed,  at  least  to  the  extent  of  what  was  due  on 
the  judgment ;  and  he  has  litigated  in  good  faith.  I  think 
also  that  the  order  for  a  rehearing  precludes  me  from 
altering  that  part  of  the  decree  which  denies  costs  to  the 
defendants. 
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Wbere  upon  a  loan  of  money,  a  premium  or  profit  beyond  the  legal  rate 
of  interest  is  either  directly  or  indirectly  secared  to  the  lender,  the  loan 
will  be  luurious,  unless  it  is  attended  by  some  contingent  cirenmstancea 
which  ubjeci  the  money  lent  to  evident  hazard. 
A  mere  nominal  contingency,  attended  by  no  real  hazard  of  the  principal 
of  the  money  lent,  will  not  divest  the  transaction  of  its  usurious  charac- 
ter. 
The  ordinary  risk  of  the  death  or  insolvency  of  the  borrower,  is  not  such 
a  htzRrd  of  the  money  lent  as  will  authorize  the  lender  to  reserre  a 
prvfit  on  the  loan  beyond  the  legal  rate  of  interest 
If  there  is  a  negotiation  for  a  loan  or  an  advance  of  money,  and  the  bor- 
rower agrees  to  return  the  amount  advanced  at  all  events,  it  is  a  con- 
^tof  *lending  within  the  meaning  of  the  statute  against  usury;  and  [^2681 

^  A  profit  beyond  the  legal  rate  of  interest  is  reserved  or  agreed  to  be 
?^^  the  contract  is  usurious, 
voder  the  regulations  of  the  chamber  of  commerce,  the  agent  is  entitled 
^  two  aod  a  half  per  cent  for  effecting  a  loan  of  money  and  becoming 
•^carity  for  the  re-payment  thereof ;  but  he  is  not  entitled  to  an  addi- 
tional commission  for  paying  over  the  money  to  the  principal  or  upon 
iui  opderai 

^^  a  loan  is  to  be  repaid  by  an  investment  in  merchandise  for  the 
'^der,  the  merchandise  must  be  estimated  at  its  actual  costs  in  specie  or 
<^uier  circulating  medium  which  is  a  legal  tender  at  the  place  of  payment^ 
d  Hot  at  its  nominal  costs  in  a  depreciated  or  fictitious  currency. 

-^  Uecember,  1824,  the  complainant  was  the  owner  of  May  Mtlk 

7^  l>rig  Ortolan,  and  was  about  to  proceed  on  a  voyage 

^^  J^ew  York  to  Eio  Grande.     Being  short  of  funds  to 

^^plete  the  cargo  of  his  brig,  he  applied  to  the  defend- 

^^j  who  were  merchants  in  New  York,  to  assist  him  in 

^^pleting  the  cargo,  and  proposed  that   they  should 

*^^*nce  $3000,  and  become  interested  with  him  in  the 

P^fite  of  the  cargo  to  that  extent.   Tlie  defendant*  finally 

*fe^^ed  to  make  the  advance  of  $3000,  which  was  to  be 

^^VAid  by  the  complainant  at  Rio  Grande,  with  addition 

0*  20  per  centum  thereon,  by  being  invested  in  the  pur- 

wiase  of  hides  and  horns  on  account  of  the  defendants. 
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This  sum  oeing  insufficient  to  complete  tbe  carj 
ther  loan  was  effected  by  the  complainant  from  th< 
Insurance  Company  upon  respondentia,  and  ii 
guarantee  of  the  defendants  for  its  re-payment  1 
went  into  the  defendants^  bands,  together  with  a 
sum  of  $500  received  on  account  of  passage  moo* 
defendants  charged  a  commission  of  two  and  a 
eent.  &>r  procuring  the  loan  from  the  insurance  « 
Including  that  commission,  and  a  further  eommi 
two  and  a  half  per  cent,  on  the  whole  amount,  th< 
advanced  to  the  complainant,  paid  on  his  ordei 
pended  for  his  benefit,  the  sum  of  $7483.33,  leavii 
ance  due  to  them,  according  to  their  account  i 
in  January,  1825,  of  $31)82.33*  From  tliis  sum 
deducted  for  some  cause  not  explained  in  the  plea 
this  suit ;  and  the  complainant  gave  them  a  writte 
ment  for  the  balance  in  the  following  terms :  ^ 
E.  W.  Dunham  &  Co.  New  York,  Jan.  27,  18K 
tiemcn,  Ilaving  advanced  me  tlnrty-niue  hund 
seven  ^V*  ^dollars  in  cash  and  goods  for  the  pur 
part  of  the  cargo  of  the  brig  Ortolan,  bound 
6rande,  I  hereby  acknowledge  the  receipt  of  th 
and  as  by  our  agreement  you  are  to  receive  tha 
Kio  Grande,  with  twenty  per  centum  thereon,  ii 
the  proiits  on  the  merchandise  shipped  in  her, '. 
engage  to  pay  you  by  vesting  the  above  mention 
with  the  twenty  per  centum  added,  in  Rio  Qi 
hides  and  horns,  and  ship  them  to  your  address 
your  account  and  risk,  in  the  brig  Conveyance 
oUier  vessel  which  you  shall  send  out  consigne 
And  as  an  inducement  to  you  to  send  out  the  b 
reyance,  or  some  other  good  vessel,  to  my  addn 
gage  to  freight  with  her  at  least  three  thousand  i 
dred  liides  at  the  rate  of  fifty  cents  each  to  Ne 
besides  horns  at  the  usual  freight,  on  my  account 
of  my  friends,  besides  those  to  be  shipped  to  your 
Tour  obedient  servant,  Walter  d 
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A.  farther  sum  of  $73.25  was  paid  for  the  complainant       ^8>o> 
by  the  defendaiitB  after  he  left  New  York,  of  which  they      Golum 
soon  after  advised  him.    Tlie  defendants  also  shipped  on    jy^aiuui 
board  th^  complainant's  brig  100  barrels  of  flour,  to  be 
sold  by  him  at  Itio  Grande,  on  their  account ;  the  profits 
on  which  were  to  be  equally  divided  between  the  parties. 
The  complainant  arrived  at  Rio  Grande  about  the  middlo 
of  April  after  he  left  New  York,  and  disposed  of  his  cargo 
earlj  in  May.    The  Conveyance  did  not  arrive  at  Bio 
Grande  until  the  first  of  August,  at  which  time  no  part  of 
the  return  cargo  had  been  purchased  by  the  complainant. 
Oh  the  28d  of  October,  1825,  the  complainant  shipped  on 
board  the  Conveyance  558  dry  ox  and  cow  hides,  and  100 
UTobas  of  hair,  for  the  purpose  of  pa;ying  the  respondentia 
bond  given  to  the  insurance  company;  and  which  were 
Pressed  as  directed  in  the  instructions  of  the  defendants, 
^e  complainatit  also  at  the  same  time  shipped  600  hides 
and  10,000  homs^  on  account  of  the  defendants,  for  the 
payment  of  the  advance  made  by  tliem  in  New  York 
together  with  the  premium  thereon ;  and  also  two  other 
P^^els  on  account  of  the  defendants'  share  of  the  proceeds 
of  the  flour  and  a  quantity  of  salt  sold  upon  their  account 
*t  Kio  Qtrktkde.    The  complainant  likewise  shipped  *on        [*370] 
^<>&rd  the  same  vessel  a  quitntity  of  hoi^e-hides  and  hair 
^^  h\9  own  aeconnt,  which  were  received  and  sold  by  the 
^fendants.    The  average  weight  of  the  hides  shipped  to 
V^y  the  respondentia  bond  was  about  six  pounds  more 
^aa  the  weight  of  those  shipped  on  account  of  the  de- 
fendants, although  they  were  invoiced  at  the  same  price. 
•^^  defendants  insisted  that  the  hides  were  bought  in 
Dttnioro,  at  the  same  time  and  at  the  same  prices ;  and 
*^  in  the  account  of  sales  they  should  be  averaged  and 
**^ted  according  to  theh'  weight    The  return  cargo 
Pi>*t5hased  on  account  of  the  defendants  was  invoiced  and 
P^cliased  in  reas  and  millereas,  the  nominal  currency  of 
^[^  Qrande,  and  were  charged  by  Colton  at  $1.25  for  each 
°^^Uqi^^    3u(;  |;.iyg  defendants  insbted  that  the  Spanish 
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1880.  milled  dollar  at  Rio  Grande  was  equal  in  value  to  a  mil- 
Colton  lerea,  and  that  the  accounts  should  be  stated  accordirglj. 
I^nnh^m,  Those  as  well  as  other  diflSculties  having  arisen  in  relation 
to  the  adjustment  of  the  balance  between  the  parties,  the 
complainant  filed  his  bill  in  this  cause  for  an  account ; 
and  he  insisted,  among  other  things,  that  the  agreement 
for  the  payment  of  twenty  per  centum  on  the  advances  of 
the  defendants  was  unconscientious  and  usurious,  and 
ought  not  to  be  enforced  beyond  the  legal  rate  of  interest. 
The  cause  was  heard  on  pleadings  and  proo&. 

S.  A.  Foot  and  J.  Chreenwood^  for  the  complainant.   Th^ 
contract  for  the  payment  to  the  defendants  of  20  per  cen*^ 
upon  their  loan  to  the  complainant  was  usurious.    Th^^ 
was  a  clear  contract  of  lending.    The  repayment  of 
money  advanced  depended  upon  no  contingency.    . 
though  the  goods  shipped  for  Rio  Grande  had  been  lo 
yet  the  defendants  would  have  been  entitled  to  repayme 
with  20  per  cent,  interest.    The  20  per  cent,  was  not  to 
paid  out  of  the  profits  of  the  adventure.    The  investme^^ 
of  the  defendants'  loan  in  a  return  cargo  was  for  th^i^ 
benefit.    {Jestdna  v.  Brooke^  Oowper,  793.    Hoyer  v.  /■     " 
wa/rdsy  id.  112.)    Moneys  overpaid  beyond  the  legal  int— 
est  in  pursuance  of  an  usurious  contract  will  be  order 
to  be  repaid.    {Dey  v.  Dunham^  2  John.  Oh.  R.  182.)  1'  — ^ 
[♦271]        defendants  are  only  *entltled  to  legal  interest  from  t== 
time  of  the  actual  payment  of  their  loan  to  the  compla 
ant.    They  are  not  entitled  to  a  commission  for  payi  - 
over  to  the  complainant  the  money  loaned  from  the  Paci 
Insurance  Company.     Nor  are  they  entitled  to  any  co  :a 
pensation  for  their  guarantee  of  the  payment  of  the  noC: 
taken  upon  the  sale  of  the  complainant's  goods.    Th^ 
services  in  this  respect  were  rendered  without  the  coi 
plainant's  request.    And  they  had  no  right  to  average  th^ 
weight  of  the  hides ;  but  are  bound  to  account  to  the  com^ 
plainant  for  the  proceeds  actually  realized  from  the  sal* 
of  the  hides  purchased  on  his  own  account.    As  to  tht 
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question  whether  the  laws  of  Rio  Grande  or  of  New  York       issa 
are  to  govern  as  to  the  constiniction  and  effect  of  the  con-      Colton. 
tract  between  the  complainant  and  defendants,  and  as  to    DujJmn, 
the  lex  loci  generally,  the  counsel  cited  Andrem%  v.  Her- 
riotj  (4  Cowen's  Rep.  510  and  note ;)  Thampsan  v.  KetcJi- 
am^  (4  John.  R.  285 ;)  James  v.  AUen^  (1  Dallas'  Rep.  191 ;) 
Wtfithrop  V.  Pej>oon,  Otis  <j6  Co.y  (1  Bay's  Rep.  468;)  Sla- 
cum  V.  Pom^ery,  (6  Cranch's  Rep.  221 ;)  Laniiase  v.  Bar- 
ker, (»Wheaton's  Rep.  101, 146 ;)  JSTissam  v.  Bun^ally  {Kir- 
by's  Rep.  326  ;)  Fanning  v.  Conaequa^  (17  John.  R.  511 ;) 
Winthrop  V.  Carleton^  (12  Mass.  Rep.  4 ;)  Gaillard  v.  OaUr 
lard,  (1  Nott  &  McCord's  Rep.  67;)  Emory  v.  Grenough^ 
(3  Dallas'  Rep.  note,  370  to  377.) 

J.  TdLmadge,  for  the  defendants.  Tlie  loan  to  the  com- 
plainant by  tlie  defendants  was  not  usurious.  The  hazard 
to  the  principal  divests  it  of  its  usurious  character.  The 
profits  upon  the  outward  cargo  to  Rio  Grande  are  extrav- 
agant ;  but  upon  the  return  cargo  a  loss  is  always  sus- 
tained. This  circumstance  puts  at  rest  the  question  of 
usury.  Tlie  compensation  to  the  defendants  was  to  pro- 
ceed from  the  profits  upon  the  outward  cargo,  and  was  not 
to  be  paid  in  the  character  of  interest  upon  the  sum  loaned. 
The  defendants  were  interested  in  the  adventure.  The 
commissions  charged  by  them  are  authorized  by  com- 
mercial usage.  And  as  they  sold  a  large  quantity  of 
hides  for  the  complainant,  it  was  just  to  average  the  re- 
sult. 

*The  Chancellor.  It  is  admitted  by  the  counsel  for  [*272] 
both  parties  that  there  must  be  a  reference  to  state  the 
accounts  between  them ;  but  the  court  is  at  this  time  called 
upon  to  decide  certain  questions  arising  out  of  the  plead- 
ings and  proofs,  by  way  of  special  directions  to  the  master, 
settling  the  principles  on  which  the  accounts  are  to  be 
stated.  On  the  part  of  the  complainant  it  is  insisted,  1. 
That  the  agreement  to  pay  20  per  centum  on  the  advances 
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tg^<t  teas  iL'egal  and  usurious  ;  and  that  if  it  was  not  usurious, 
Colton  it  was  unconscientious  and  oppressive,  and  ouglit  not  to 
Aoi^am.  ^®  enforced ;  2.  That  the  defendants  are  not  entitled  both 
to  commissions  and  interest  on  their  advances,  except  as 
to  the  articles  actually  purchased  by  themselves  ;  3.  Thai* 
they  are  entitled  to  no  commissions  oti  the  money  loaned 
of  the  insurance  company,  except  the  two  and  a  half  per 
c^nt  for  procuring  and  guaranteeing  payment  of  the  loan ; 
4.  That  they  had  no  right  to  average  the  weight  rf  the 
858  ox  hides  shipped  on  account  of  the  respondentia  bond, 
with  those  sent  to  the  defendants  on  account  of  their 
advances  ;  and  5.  Tliat  they  are  not  entitled  to  a  commis- 
sion for  guaranteeing  payment  on  the  sale  of  the  complain- 
ant's hides  and  hair.  The  reverae  of  these  propositions  is 
contended  for  on  the  other  side ;  and  the  defendants  also 
insist  that  the  millerea  of  Rio  Grande  is  only  equal  in 
value  to  a  Spanish  milled  dollar,  and  that  the  hides  and 
horns  purchased  for  them  in  payment  of.  tlieir  advances 
should  have  been  charged  at  that  rate  only. 

In  relation  to  the  first  question,  it  is  evident  the  agree- 
ment between  the  parties  was  in  fact  nothing  but  a  loan 
or  advance  of  money,  to  be  repaid  by  the  complainant  on 
his  arrival  at  Rio  Grande,  togetlier  with  a  premium 
of  20  per  centum  on  the  loan.  The  English  as  well  as 
file  American  reports  are  filled  with  cases  arising  out  of 
the  various  devices  and  expedients  which  have  been 
adopted  to  evade  the  provisions  of  the  statutes  which 
limit  the  rate  of  interest  to  be  received  on  the  loan  or 
forbearance  of  money.  But  on  examination  it  will  be 
found  there  is  a  uniform  and  settled  principle  running 
through  all  these  cases,  with  scarcely  any  exceptions. 
Wherever  by  the  agreement  of  the  parties  a  premium  or 
[*278]  profit  beyond  the  legal  rate  of  interest,  for  a  loan  *or  ad- 
vance of  money,  is  either  directly  or  indirectly  secured 
to  the  lender,  it  is  a  violation  of  the  statute  unless  the 
loan  or  advance  is  attended  with  some  contingent  circum  • 
fltance  by  which  the  principal  is  put  in  evident  hazard. 
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/L  contingency  merely  nominal,  attended  with  little  of  vtO      it<a 
bcuEard  to  tlie  principal  of  the  money  loaned  or  advancedy     Ooitai 
oAiiiiot  alter  the  legal  effect  of  the  transaction.  And  the  ride 
of  I088  by  the  death  or  insolvency  of  the  borrower  is  not 
aiacb  a  contingency  or  hazard  as  will  take  the  case  out  of 
-  tlie   operation  of  the  statute.    That  is  the  ordinary  risk 
^vrhich  every  man  runs  who  lends  money  on  personal 
security  only ;  and  if  the  contingency  of  the  borrower's 
dying  insolvent  was  to  be  deemed  a  hazard  of  the  princi- 
pal, OF  money  lent,  die  statute  of  usury  would  be  a  dead 
letUr.    Where  there  is  a  negotiation  for  a  loan  or  ad^ 
vanca  of  money,  and  the  borrower  agrees  to  return  the 
amoant  advanced  at  all  events,  it  is  a  contract  of  lending 
^thin  the  spirit  and  meaning  of  the  statute.    And  what' 
ever  shape  or  disguise  the  transaction  may  assume,  if  0 
profit  beyond  the  legal  rate  of  interest  is  intended  to  be 
made  out  of  the  neeeissities  or  improvidence  of  the  bor^ 
^wer,  or  otherwise,  the  contract  is  usurious.    In  the  case 
mdep  consideration  it  was  never  the  intention  of  either 
pMy  that  the  defendants  should  have  an  interest  in  the 
^Tgo  pttt  on  board  the  compkinant's  brig.    If  the  goods 
bftd  been  lost  on.  their  passage  to  South  America,  he 
Biii8t  have  borne  the  whole  loss,  and  would  have  been 
liable  to  the  defendants  to  the  same  estent  as  if  the  goods 
^'rived  in  safety  and  a  large  profit  was  realized  thereon^r 
•"*«  investing  of  the   amount  in  hides  and  horns   at 
•^  Grande  on  their  account,  instead  of  remitting  the 
^^ey  from  that  place,  was  never  considered  as  a  hazard 
^^  the  part  of  the  defendants.    It  was  done  for  their 
^nefitj  and  because  they  expected  to  realize  a  further 
P^fit  out  of  the  proceeds  of  that  investment.    If  they 
^^ined  any  loss  in  Uiis  case,  it  was  one  of  those  meiv 
^til^  hazards  which  frequently  occur ;  but  it  is  evident 
^^  tlieir  letter  of  the  14th  March,  1825,  that  they  ex- 
'^^^^d  to  realize  a  handsome  profit  upon  the  cargo  shipped 
^^  board  of  the  Conveyance,  in  addition  to  their  com- 
^^ions  and  the  20  per  cent,  advance  upon  the  loan  fe 
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^8>0'  Colton.  The  account  in  *thi8  case  must  be  stated  by 
Colton  allowing  to  the  defendants  only  legal  interest  on  the 
amount  of  their  advance,  from  the  27th  of  January,  1825, 
to  the  time  when  the  same  was  paid  or  invested  for  them 
at  Rio  Grande.  And  if  the  complainant  does  not  produce 
the  original  bills  of  pai-cels,  showing  when  the  investment 
was  made,  the  interest  must  be  cast  up  to  the  23d  of 
October,  when  the  hides,  &c.  were  shipped  on  board  the 
defendants'  vessel. 

The  defendants  are  not  entitled  to  commissions  for  pay- 
ing over  the  money  borrowed  of  the  insurance  company, 
to  tlie  complainant  or  on  his  orders.  Tlie  commission  of 
two  and  a  half  per  cent,  for  eflFecting  the  loan,  and  be- 
coming security  for  the  re-payment  thereof,  is  admitted 
to  be  correct ;  and  that  is  all  to  which  they  were  legally 
entitled.  I  presume  that  question  was  settled  between 
the  parties  at  the  time  the  receipt  or  agreement  of  the 
27th  of  January,  1825,  was  given.  The  balance  of  the 
account,  as  stated  on  the  28th  of  January,  is  $3982.33, 
and  the  complainant's  receipt  is  for  the  same  sum,  less 
$75,  which  is  just  the  amount  of  the  illegal  commissions, 
included  in  that  account,  on  the  disbursement  or  payment 
of  the  money  loaned  on  respondentia.  That  receipt  must 
be  considered  as  the  liquidated  amount  of  the  defendants' 
advances  and  legal  commissions  up  to  and  including  the 
28th  of  January ;  to  which  must  be  added  the  $72.75 
afterwards  paid  by  the  defendants,  as  mentioned  in  their 
letter  of  the  14th  March,  I  presume  the  error  in  that 
letter  arose  from  their  neglect  to  correct  the  account,  by 
expunging  therefrom  the  illegal  commission  so  as  to  make 
it  agree  with  the  receipt  given  on  the  settlement  thereof; 
and  from  that  letter  the  error  was  transcribed  into  the 
complainant's  account  transmitted  to  them  from  Rio 
Grande.  • 

As  the  complainant  has  produced  no  bills  of  parcels, 
showing  the  particular  persons  from  whom  the  hides 
shipped  for  the  defendants  were  purchased,  or  the  times 
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>?lien,  or  the  prices  for  which  they  were  bought,  and  as       ^^30. 
^Vb  letters  sliow  that  he  had  not  purchased  any  hides      CoUon 
previous  to  the  arrival  of  the  Conveyance,  the  defendants'    Dunham. 
^cconnt  of  sales,  averaging  the  hides,  must  be  considered 
^y  the  master  as  correct,  unless  the  complainant  produces 
the  original  bills  of  pflrcels  *8howing  the  separate  pur-        [*276] 
chase  of  the  hides  shipped  for  the  defendants  and  the 
original  bill  of  the  558  hides,  or  produces  other  suflScient 
tod  legal  evidence  before  the  master  showing  such  pur- 
chases, and  the  persons  from  whom,  and  the  prices  at 
'»^tich  they  were  made. 

The  defendants  are  not  entitled  to  a  commission  on  tho 
•^le  of  the  complainant's  hair  and  horse  hides,  as  a 
^arantee  commission.  They  were  under  no  legal  obli- 
gation to  guarantee  the  payment  by  the  purchasers,  and 
"iere  was  no  agreement  that  they  should  be  responsible 
^erefor.  That  claim  must  therefore  be  disallowed.  But 
from  the  facts  in  the  case,  the  defendants  are  clearly  en- 
^tled  to  the  commission  for  selling  tlie  hides  as  well  as 
^e  hair. 

The  only  remaining  question  is  as  to  the  valuation  of 
^e   millerea  at  $1.25.    As  I  understand  the  case,  800 
y^as  are  a  dollar,  and  the  millerea  is  1000  reas.    But  there 
^  ^o  coin  or  circulating  medium  of  the  country  which 
'^^Wers  to  either  the  rea  or  the  millerea ;  and  that  the 
^^tual  value  of  the  Spanish  milled  dollar,  especially  when 
^^tamped,  was  nearly  equal  to  the  nominal  amount  of  a 
Millerea.    The  advance  of  the  defendants  was  to  be  re- 
P^d  to  them  at  Eio  Grande  in  specie,  or  in  something 
^lae  which  was  a  legal  tender  according  to  the  laws  of 
^at  country.    If  a  Spanish  milled  dollar,  and  the  other 
circulating  medium  tliere  in  the  same  proportion,  would 
be  received  in  payment  of  900  or  1000  reas  on  the  pur- 
chase of  hides  and  horns,  the  complainant  as  a  faithful 
agent  was  bound  to  purchase  and  pay  for  them  at  that 
rate.    He  cannot  be  permitted  to  make  a  speculation  at 
the  expense  of  the  defendants,  by  paying  them  in  a  fio- 
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^^^  tUions  or  d^Kreciated  currency.  He  can  only  be  allowed 
LoriBard  fio  muct  as  he  actually  paid  for  the  property,  in  tlie  cir* 
^'  eolating  medinna  of  the  country  which  would  have  beec 
A  legal  t^ider  in  the  payment  of  his  debt  to  the  defend* 
aBt&  The  master  must  ascertain  the  cost  of  the  hides, 
Ac.  on  that  principle^  and  state  the  accounts  accordingly. 
He  is  to  have  the  usual  power  to  e&amine  the  parties  on 
oath,  and  to  compel  the  production  of  books  and  papers. 
T3xe  question  of  costs  and  all  further  directions  are  re* 
aerved  until  the  coming  in  of  the  report. 


[*276]  *Lo&lLLABD  9f.  RoBlKSOir  AlfD  OtfiBBft. 

The  cotirt  of  obanocry  has  ao  general  JorSBdiotion  over  its  soitors  to  c«di* 
p«l  tbeio  to  pay  cobIb  4as  to  their  solieitors,  or  eounsel 

Thf  propsr  rsmedy  of  the  soUcitor  or  eounsel  to  recover  his  bill  of  oostSf 
IS  by  an  actioa  at  law  against  the  client 

The  client  may  apply  to  the  court  for  the  taxation  of  his  solicitor's  bill, 
and  for  a  stay  of  the  proceedings  at  law  thereOn,  upon  an  undertaking 
to  pay  what  shall  be  found  diue ;  and  In  suoh  cases  the  eoort  of  chancery 
loay  compel  the  client  to  perform  such  undertaking. 

But  this  court  has  no  jurisdiction  to  order  the  taxation  of  the  bill,  as  he* 
twee9  solicitor  and  client,  on  the  application  of  the  solicitor  himself,  if 
there  is  no  fund  under  the  control  of  the  oe«rt  OBt  of  which  payment 
MabsMade^ 

May  85th.  Thib  waa  an  appUeatton,  by  Bobineon's  solicitor,  for  a 
re&renoe  to  a  taxing  officer  to  ta^i:  his  costs^  counsel  fees 
and  disbursements,  as  between  solicitor  and  client.  Rob* 
inson,  the  client,  died  pending  an  appeal  to  the  court  of 
crrorsi  and  i^ministration  of  his  estate  was  granted  to 
the  public  administrator  in  the  city  of  JSTew  York.  The 
public  administrator  resisted  the  application  upon  the 
ground  that  the  solicit<M*'8  remedy  was  at  law,  and  that 
the  chancellor  had  no  jurisdiotion  to  order  the  paymeul 
^  the  costs. 
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iT.  Raddiff^  the  petitioner,  in  person.  ^^^ 

Lonllard 
]r.  Kewty  for  the  piblic  adminifltrator.  JUittow^    ' 

The  CsAircEixoe.  It  does  not  appear  by  the  petiticn 
that  this  suit  has  ever  been  revived  against  the  adminis- 
trator of  Bobinson,  or  that  he  is  before  this  court  in  any 
way,  80  as  to  give  the  chancellor  jurisdiction  to  order  him 
to  pay  .the  bill  of  costs  due  to  his  solicitor  or  counsel. 
Hie  solicitor  has  a  perfect  remedy  at  law  to  recover  what 
is  due  from  his  client.  But  the  latter  may  apply  to  lliis 
court  to  have  the  solicitor's  bill  taxed  and  to  stay  pro- 
Afiedings  at  law  thereon,  upon  an  undertaking  to  pay  what 
AaU  be  found  due.  (2  Atk.  114.  11  Ves.  826.  Buck's 
Ca.  388.)  In  such  cases  the  court  has  jurisdiction  over  its 
officers;  and  the  client,  by  applying  to  *the  court  and  [*277J 
ttdertaking  to  pay  what  is  found  due  on  taxation,  gives 
4e  court  jurisdiction  to  compel  a  performance  of  that 
undertaking;  which  performance  may  be  enforced  by 
•ttacliment.  But  the  court  has  no  jurisdiction  to  order 
^^  taxation  of  the  bill,  as  betweeu  solicitor  and  client,  on 
^  application  of  the  solicitor  himself.  {Sayers  v.  Walondy 
^  Sim.  &  Stu.  R.  97.)  If  the  solicitor  has  no  money  of 
^©  client  in  his  hands,  and  there  is  no  fi^nd  in  court  on 
^«ich  he  has  a  lien  for  his  costs,  he  may  go  before  the 
Proper  taxing  officer  and  get  his  costs  taxed,  and  then 
P**oceed  at  law  thereon.  Or  he  may  bring  his  suit  with- 
^t  taxation,  at  his  election,  leaving  the  client  to  make  an 
application  on  his  part  if  he  wishes  a  taxation  of  the 

<^t8.[l] 

The  petition  in  this  case  must  be  dismissed. 

[I]  Attoroeys  and  solicitors  are  public  officers,  and  are  under  the  control 

of  the  courts  in  which  they  practise,  in  regard  to  their  behavior  to  their 

clients,  and  to  the  contracts  which  they  make  with  them.    And  when  they 

sceept  retainers  from  their  clients,  they  are  bound  to  serve  them  for  th« 

stated  fees  allowed  by  law  for  their  services.     Bat,  where  the  attorney  or 

soh'citor  is  also  a  oounsellor  of  the  court  and  agrees  with  his  elient  to  p«r* 
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1880. 


LorillArd 

Y. 

Robinson. 


form  the  duties  of  counsel  for  him,  upon  the  hearing  a  trial  o 
'  or  upon  the  argument  of  special  motiuQs,  he  may  stipulate  wi 
to  receive  a  reasonable  reward  for  the  services  performed  by  1 
counsel.  Merritt  v.  Lambert ,  10  Paige,  352.  But  neither  an  att 
solicitor,  nor  a  counsellor  of  the  court,  will  be  allowed  to  contr 
client  previous  to  the  termination  of  the  suit,  for  a  part  of  the 
subject  matter  of  the  litigation,  as  a  compensation  for  his  service 
1  Pick.  Rep.  415 ;  2  Mart  Louis.  Rep.  281 ;  1  Ham.  Rep.  182 ; 
411 ;  6  Mon.  Rep.  889;  5  Paige,  811.)  Where  the  client  makei 
application  to  the  court,  against  his  attorney  or  solicitor,  instes 
ting  a  suit  against  him  to  compel  such  attorney  or  solicitor  to  do 
the  latter  is  entitled  to  the  benefit  of  using  his  own  affidavit  in  n 
application.  lb.  Where  a  solicitor  appears  in  behalf  of  a  pe 
whom  a  commission  of  lunacy  is  issued,  to  oppose  the  same,  b 
notwithstanding  such  opposition,  find  such  person  to  have  been 
the  time  of  the  alleged  retainer  of  the  solicitor,  such  solicitor 
claim  against  the  estate  of  the  lunatic,  on  the  ground  of  contract 
vices  as  solicitor,  upon  the  execution  of  the  commission.  In  U 
ConlUin,  8  Paige,  450.  The  court,  in  its  discretion,  may  allow  to 
of  the  lunatic  his  taxable  costs  of  opposing  the  commission,  wher 
the  lunacy  was  so  much  a  matter  of  doubt,  that  the  chancello 
been  applied  to,  would  have  sanctioned  or  directed  such  oppositi* 
execution  of  the  commission.  lb.  Where  in  a  suit  for  the  spec 
ance  of  a  contract  for  the  exchange  of  lots,  a  receiver  of  the  re 
fits  of  the  premises  in  controversy  had  been  appointed,  and  ] 
suit,  the  defendant  sold  his  interest  in  one  of  his  lots  to  a  Strang 
purchaser  employed  the  defendant's  solicitor  to  conduct  the 
him,  and  agreed  to  give  such  solicitor  all  the  rents  and  profits  < 
ises  pending  the  litigation,  in  addition  to  the  taxable  costs  of 
ant,  who  still  retained  a  part  of  the  premises  in  controversy, 
compensation  for  his  services;  held,  that  such  rents  and  profits 
a  part  of  the  subject  matter  ot  the  litigation,  and  that  the  a| 
give  the  same  to  the  solicitor,  for  his  professional  services,  wsi 
that  the  solicitor  was  only  entitled  to  his  taxable  costs,  as  hi 
citor  and  client  Merritt  v.  Lambert^  10  Paige,  852.  Where  a 
been  obtained  for  the  payment,  by  the  defendants,  of  the  costs  o 
to  their  answer  to  the  complainant's  solicitor,  who  subsequent 
ties  to  them  that  he  claimed  a  lien  for  his  costs  in  the  suit,  an 
must  not  settle  with  the  complainant  for  the  same ;  and  the; 
settled  with  the  complainant  and  secured  to  him  the  amount 
each  party  agreeing  to  bear  one  half  the  costs  of  both  parties 
Held,  that  the  solicitor  of  the  complainant  had  a  lien  upon  the 
on  the  exceptions ;  but,  that  he  had  no  lien  as  against  the  del 
the  general  costs  of  the  suit  which  had  never  been  decreed  ag 
TailcoU  T.  Bnmton,  4  Paige,  501.     Where  the  parties  to  the  s 
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sollaiiTe  settlement  thereof  before  a  decree,  for  the  purpose  of  defranding  1880. 

the  Bolicitor  of  his  costs,  his  remedy  is  to  proceed  with  the  suit  in  the  name  ^  ,, 

of  his  client,  notwithstanding  the  collusive  settlement     lb.     The  lien  of  y, 

the  attorney  for  the  costs  of  the  suit  is  paramount  to  the  claim  of  the  ad-  Tremble 
Tene  pirty  to  set  oflf  a  judgment  recovered  against  the  client  in  another 
nk   OruUm  v.  Oarriton,  4  Paige,  647.    See  Waterman's  Am,  Ch.  Dig. 

til  SoUCdOIS  IXD  CoUNSELLOBa.  * 


Belknap  v.  Tsemble  and  othebs. 

ippetl  eauses  are  to  be  placed  on  the  calendar  of  the  chancellor  as  of  the 
iioe  date  at  which  they  were  originally  entitled  to  be  placed  on  the  cal- 
tidar  of  the  court  below. 

^  was  an  appeal  &om  the  second  circuit  on  a  decree  May  Wh 
^'^  upon  pleadings  and  proofs ;  and  a  question  arose, 
*^er  the  last  clause  of  the  9l8t  rule  of  this  court,  as  to 
^^  place  the  cause  should  occupy  on  the  calendar.  One 
P*rty  had  considered  the  matter  as  arising  at  the  time  the 
^ree  was  entered  ;  the  other  had  placed  the  cause  upon 
the  calendar  as  of  the  time  when  the  replication  was  filed 
^  the  court  below. 

^  Chancellor  said  the  intention  of  that  part  of  the 
^^^  was  to  have  appeal  causes  placed  on  the  calendar  as 
^  the  same  date  at  which  they  were  placed  on  the  calen- 
^  of  the  court  below.    That  on  an  appeal  from  a  vice 
**«ncellor's  decree,  the  matter  was  to  be  considered  as 
"»ving  arisen  at  the  time  when  the  bill  was  taken  as  con- 
^^•^j  or  the  plea,  answer,  demurrer,  or  replication  was 
*'ed  in  the  court  below.    And  on  appeals  from  the  sen- 
^^ceB  of  decrees  of  surrogates,  *or  of  circuit  judges  in        [*27S] 
^^^entary  cases,  the  matter  was  to  be  considered  as 
,  *^ng  arisen  at  the  time  of  the  litis  contestatio,  or  join- 
^S  of  the  issue,  or  other  analogous  proceeding  before  the 
^'^gate. 
Vol.  n  22 
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Bailey 


jjZ[^  Bailey  v.  Inglee  and  others. 

A  person  is  a  necessary  party  to  a  suit  when  no  decree  in  relation 
ject  matter  of  litigation  can  be  made  until  he  is  properly  befor 
as  a  party ;  or  where  the  defendants  in  the  suit  have  such  an 
having  such  person  before  the  court  as  would  enable  than  U 
objection  if  he  were  not  a  party. 

A  defendant  may  in  some  cases  be  a  proper  party  to  a  suit,  alth 
not  a  necessary  party ;  as  in  the  case  of  a  fraudulent  assigi 
trust  fund,  where  the  cestui  que  trust  may  at  his  election  i 
ceed  against  the  trustee  alone,  or  may  join  the  fraudulent  i 
the  same  bill 

June  YtL  Thde  defendants  Inglee  and  wife  brought  a  suil 
against  the  complainant  and  Ehodes  and  Balest 
were  formerly  partners  nnder  the  name  or  firm  ol 
estier  &  Co.,  on  a  note  given  by  that  firm  to  Mn 
before  her  marriage.  After  the  commencement 
suit,  Bailey  filed  his  bill  in  this  caiise,  alleging 
among  other  things,  that  in  1827  he  withdrew  f 
firm ;  that  previous  thereto  Khodes  assumed  the  j 
of  the  note ;  and  that  on  the  complainant's  retiri 
the  firm,  Balestier  and  Khodes  covenanted  with 
pay  and  settle  all  the  debts  of  the  firm.  The  1 
charged,  that  the  note  had  been  paid  wholly,  or 
by  Rhodes  or  by  Balestier  &  Co.,  and  that  upon 
nre  of  Balestier  and  Rhodes  in  1828,  the  latter  i 
assignment  of  property  or  choses  in  action,  to  sec 
balance  alleged  to  be  due  on  the  note,  the  partic 
which  assignment  the  complainant  alleges  that 
unable  to  state ;  and  as  to  which  he  prayed  a  di 
from  the  defendants  Inglee  and  wife  and  Rhode 
complainant  also  prayed  that  the  proceeds  of  the  j 
BO  assigned  might  be  applied  towards  the  paymeD 
note ;  and  that  if  he  should  be  decreed  to  pay  any 
r*286l  ^^  ^^  note,  he  might  be  substituted  in  the  place 
glee  and  wife  as  to  the  assigned  property,  and 
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miglit  also  have  a  decree  over  against  Rhodes  and  Bales-       1880» 
tier,  founded  upon  their  several  agreements  in  relation  to      Bailey 
tliis  note,  and  tlie  general  debts  of  the  firm.    The  com-      xnJiea. 
plaint  prayed  for  a  discovery  as  to  all  the  matters  stated 
intlie  bill,  for  an  injunction  to  restrain  the  proceedings  at 
Uw,  and  for  general  relief.    The  defendant  Rhodes  put  in 
a  demurrer  to  the  bill  for  want  of  equity  as  against  him. 

5.  Sedfmck  and  2>.  D.  Fields  for  the  complainant. 
A  Lord^]\xTi.  for  the  defendant  Rhodes. 

The  Chakcbllor.  Persons  are  necessary  parties  when 
i»o  decree  can  be  made  respecting  the  subject  matter  of 
litigation  until  they  are  before  the  court  either  as  com- 
plainants or  defendants ;  or  where  the  defendants  already 
l>efore  the  court  have  such  an  interest  in  having  them 
made  parties,  as  to  authorize  those  defendants  to  object  to 
proceeding  without  such  parties.  There  is  also  another 
^  of  cases  where  persons  who  are  not  absolutely  ne- 
^^ssary  as  parties  may  be  made  defendants  at  the  election 
<>^the  complainant.  Thus,  if  a  trustee  has  parted  with  the 
^8t  fund,  the  cestui  que  trust  may  proceed  against  the 
^tee  alone  to  compel  satisfaction,  or  the  fraudulent  as- 
''piee  may  be  joined  with  the  trustee,  at  the  election  of 
4e  complainant. 

The  case  before  me  is  one  in  which  Rhodes  was  a  ne- 
^^^^  party,  because  he  was  jointly  liable  with  the  com- 
plainant in  the  action  at  law  on  the  note.  Inglee  and 
^>fe  therefore  had  a  right  to  insist  that  Rhodes  and  Bales- 
^er  should  be  made  parties,  so  as  to  make  the  determin- 
*|>on  complete.  {Poare  v.  Clark,  2  Atk.  515.  BreMn- 
*%«  V.  BuUitt,  3  Litt.  R.  5.)  And  if  they  had  not  been 
^Q  defendants,  Inglee  and  wife  might  have  demurred 
^  fte  bill  for  want  of  parties. 

The  demurrer  must  be  overniled,  and  Rhodes  must  pay 
"*®  coats  and  answer  the  bill  within  thirty  days,  or  an  at- 
*^ent  muBt  issue  against  hiar 
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Mitchell 


l^Qj^  ^Mitchell  v.  Lekox  and  Taylor. 

Where  a  debtor  failed  and  conyeyed  all  his  property  to  assignees,  in  t 
to  pay  certain  specified  debts,  and  to  divide  the  surplus  or  so  much  lb 
of  as  should  be  necessary  among  such  of  his  other  creditors  as  sLo 
come  in  under  the  assignment  and  release  him  from  their  debts,  iB( 
reassign  the  residue  to  the  debtor,  and  a  number  of  the  creditors  ei 
in  under  the  assignment  and  complied  with  the  condition,  it  ▼«•  b 
that  the  debtor  could  not  file  a  bill  against  his  assignees,  for  an  aeeo 
'of  the  trust  property,  "without  making  the  creditors  who  came  b  nn 
the  assignment,  and  those  whose  debts  were  specially  provided  for  ; 
which  remained  unpaid,  parties  to  the  suitw 

Where  the  complainant  has  omitted  to  bring  before  the  court  persons '' 
are  necessary  parties,  but  the  objection  does  not  appear  upon  the  Ike 
the  bill,  the  proper  mode  of  taking  advantage  of  it  is  by  plea  or  aiur 

But  if  the  objection  appears  on  the  face  of  the  bill,  the  defendants  UMJ 


Jui.s7th,  The  complainant  failed  in  1798,  and  assigned  all 
property  to  the  defendants  Lenox  and  Taylor  and  to 
Stevenson,  who  has  since  died,  in  trust  to  pay  certain  de 
due  to  the  United  States  and  to  H.  Stevenson,  and  to 
vide  the  surplus  or  so  much  thereof  as  might  be  necessi 
among  such  of  the  other  creditors  of  the  complainant 
should  come  in  under  tlie  assignment  and  release  himfr< 
the  payment  of  their  debts ;  and  to  reassign  the  resid 
of  the  property  or  to  pay  over  the  balance  of  the  procefi 
thereof  to  the  complainant.  The  bill  in  this  cause  ^ 
filed  against  the  surviving  trustees  for  an  account  of  * 
trust  property ;  and  it  stated,  among  other  things,  tl 
many  of  the  creditors  who  were  named  in  the  bill,  ^' 
whose  debts  amounted  to  more  than  $14,000,  came  in  t 
der  tlie  assignment  and  complied  with  the  condition  the^ 
of.  Two  of  these  creditors  were  afterwards  paid  by  t 
complainant,  who  took  from  them  an  assignment  of  th^ 
demands.  The  defendants  demurred  to  the  bill,  on  tl 
ground  that  the  creditors  who  came  in  under  the  assig 
ment  should  have  been  made  parties  to  the  suit 


CASES  m  CHANCERY.  281 

/.  8.  2£tt€heUj  for  the  complainant.  ^880. 

mtefaell 
r.  Z.  Ogden,  for  the  defendant.  L^Jml 

*The  Chahoellob.  The  objection  in  this  case  that  all 
the  proper  persons  are  not  before  the  court,  so  as  to  rendw 
tho  decree  final  as  to  the  execution  of  the  trust,  is  well 

takeii.[l]    K  the  debts  of  all  the  creditors  who  were  spe- . 

• 

[1]  A  bill  in  chancery  is  never  dismissed  for  want  of  parties,  but  may  be 
eontiaiied  to  bring  them  in.  Nath  t.  Smithy  6  Conn.  Rep.  422.  Though 
teooitof  chancery  will  usually  cause  all  persons  principally  interested  in 
tht  nbject  of  a  suit  to  be  made  parties,  and  though  want  of  proper  parties 
M  ft  groond  of  refusing  to  proceed  to  a  decree,  yet  the  court  is  not  bound 
to  call  in  a  party  having  merely  a  possible  interest,  and  not  necessarily 
•ffecUdby  the  decree.  Townsend  v.  Auger y  8  Conn.  Rep.  364.  A  bill  was 
filed  on  behalf  of  certain  infants,  against  the  heirs  of  their  guardian,  who 
M  bteitat«»  the  sheriff  to  whom  the  estate  was  committed,  (no  adminis- 
tntorhftTiBg  qualified,)  the  surviving  security  in  the  bond  given  for  tho 
pivdifto's  performance  of  his  duty,  and  the  administrator  of  the  security, 
»•  co-defendants.  No  process  having  been  served  on  a  part  of  the  heirs, 
Aor  on  the  surviving  security,  a  decree  against  the  administrator  of  tho 
^Mcftsed  security  was  held  to  be  erroneous,  because  there  were  not  proper 
Pwties  brought  before  the  court,  and  the  cause  was  remanded  for  further 
P'^>««edii)g8.  Bland's  admW.  v.  Wyatt,  1  Hen.  &  Munf  48.  On  a  bill  to 
^i^e  a  specific  legacy  with  the  payment  of  an  annual  sum,  all  the  parties 
'A  interest  should  be  brought  before  the  court ;  and  the  court  may,  at  any 
"^  of  a  case,  direct  a  bill  to  be  amended,  so  as  to  make  proper  parties ; 
•^thig  mty  be  done  with  or  without  costs,  according  to  the  discretion  of 
^  court  Cabeen  v.  Gordon,  1  Hill,  68.  The  name  of  a  defendant  can- 
^^  be  gtrack  out  of  a  bill,  on  motion  of  a  co-defendant,  without  his  consent 
**  notice  of  the  application.  Lioingston  v.  Gibbons,  4  Johna  Ch.  Eep.  94. 
^«re  the  objection  of  a  want  of  parties  is  made  out  of  season,  the  plain- 
***H  instesd  of  amending  the  original  bill,  may  file  a  supplemental  bill 
*«*ly  to  bring  in  the  parties  wanting,  and  the  defendants  to  the  original 
^  need  not  in  such  case  be  made  parties  to  the  supplemental  bill  Ent- 
•"^  V.  Lambert,  4  Johns.  Ch.  Rep.  605.  Where  leove  is  given  to  file  a  sup- 
plemental bill,  merely  to  bring  in  parties,  the  original  defendants  need  not 
^  Parties  to  it  McGovan  v.  Terks,  6  Johns.  Ch.  Rep.  450.  A  bill  must 
■^te  dearly  the  persons  who  are  made  defendants,  either  by  praying  pro- 
^^  Against  them,  or  by  a  distinct  allegation  designating  the  persons  im- 
pleaded as  defendants.  Elmendorf  v.  Delaneey,  1  Hopkins,  665.  A  per- 
aon  whom  the  bill  prays  to  be  made  a  party  does  not  thereby  become  a 
ptrty;  to  make  him  such,  process  must  issue  and  be  served  upon  him. 


Lenox. 
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is^Q" cially  provided  for  by  the  assignment,  or  who  came  i 

MitoheH  der  the  same,  have  been  paid  out  of  the  assigned  pro] 
or  have  been  otherwise  satisfied,  it  shonld  have  be 
alleged  in  the  bill.  If  not,  the  creditors  should  be  p 
to  the  suit,  so  as  to  subject  the  assignees  to  but  01 
count  Had  it  been  stated  in  the  bill  that  all  tlie 
itors  who  came  in  under  the  assignment,  as  well  as 
to  whom  a  preference  was  given,  had  been  paid  or 
fied,  or  that  they  had  released  to  the  complainant 
claims  under  the  assignment,  the  defendants  might 
been  compelled,  by  plea  or  answer,  to  deny  the  fac 
the  purpose  of  showing  that  all  the  necessary  parties 
not  before  the  court.  As  the  objection  appears  0: 
bill  itself,  the  proper  mode  of  taking  advantage  tli 
was  by  demurrer.  In  Palk  v.  Clinton^  (12  Ves.  58, 
said  to  be  a  universal  rule  not  to  allow  an  account 
taken  in  the  absence  of  any  person  interested  tlierein 
is  within  the  jurisdiction  of  the  court  and  can  be  m 
party.  Tlje  exception  to  this  rule  is  wliere  the  parti 
terested  are  numerous  and  the  court  can  get  the  c< 
of  tlie  fund  by  a  bill  filed  by  some  of  them  suing  i 
half  of  themselves  and  all  others  standing  in  the 
right.  (Court  v.  Jeffery^  1  Sim.  &  Stuart,  105.  l£a\ 
V.  Thesiger^  id.  106.)  Creditors  have  been  penuiti 
come  in  under  a  decree  upon  a  bill  filed  by  legatees, 
that  right  was  for  a  long  time  doubted.  It  was  f 
sanctioned  from  the  necessity  of  the  case ;  as  the  lej 
could  not  be  presumed  to  know  who  were  creditors  ( 
estate,  or  whetlier  there  were  any  such  who  ought 
made  parties.  Tliat  principle,  however,  cannot  ap] 
this  case ;  and  there  is  no  necessity  of  extending  it  fi 

Bond  V.  ffendfiekt,  1  A.  K.  Marsh.  594.  A  stranger  may  on  motion 
mitted  a  defendant,  on  proof  of  interest,  and  the  complainant  must 
his  bill  accordingly.  Smith  v.  Evann,  3  A.  K.  Marsh.  217.  Amen 
to  odd  proper  parties  are  never  too  late  while  the  court  has  contr 
th«  cause.  Parberry  v.  Goram,  3  Bibb,  108.  See  Waterman's  A 
Dig.  tit.  PARTin. 
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benefit  of  debtors  who  assign  their  property  to  pay  con-       isso. 
fidential  creditors,  or  to  coerce  tlieir  creditors  to  submit  to     £z  parte 
their  terms.    If  the  debts  paid  by  the  complainant,  and    ''^<>^»'^"' 
assigned  to  him,  are  not  to  be  considered  absolutely  satis- 
fied, 80  as  to  give  the  other  creditors  the  right  to  the  fund 
to  the  exclusion  of  those  debts,  upon  which  point  it  is  not 
necessary  *now  to  express  any  opinion,  the  bill  at  least        [*2821 
should  have  been  filed  by  the  complainant  in  behalf  of 
himself  and  all  the  other  creditors  who  have  at  specific 
claim  on  the  fund  in  the  same  right. 

The  demurrer  must  be  allowed ;  with  liberty  to  the  com- 
plainant to  amend  his  bill,  on  payment  of  costs,  so  as  to 
bring  all  proper  parties  before  the  court. 


Ex  PAETE  Johnson. 


A  rettiiuDg  fee  is  not  aUoved  to  a  solicitor  and  counsel  upon  opposing  a 
motion  founded  upon  a  petition  for  instructions  to  a  receiver  in  the  dis- 
charge of  his  duty. 

^pon  t  denial  of  such  an  application  the  like  costs  must  be  taxed  as  are 
^owed  for  resisting  a  special  motion. 

^pOD  ipplicat^ns  for  commissions  of  lunacy  and  other  proceedings  of  a  like 
character,  if  a  solicitor  is  actually  employed  to  conduct  the  proceedings, 
^^  is  entitled  to  a  retaining  fee. 

^'^  a  retaining^  fee  to  counsel  is  only  allowed  where  counsel  is  actually 
^Qiployed  in  a  cause  or  suit  strictly  so  called. 

C^PON  a  submission  in  this  case  by  one  of  the  taxing  Juna  2lst 
^^ftcers  of  certain  questions  in  relation  to  costs. 

^^tz  Chancellob  decided  that  a  retaining  fee  to  solicitor 

*^^   counsel  was  not  allowable  upon  opposing  a  motion 

^^tided  upon  a  petition  for  instructions  to  a  receiver  in 

^^  discharge  of  his  duty.    Tliat  like  costs  on  a  denial  of 

application  must  be  taxed  as  are  allowed  for  resisting 

^S^^cial  motion.    That  on  applications  for  commissions  of 
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1880.  lunacy,  and  other  special  proceedings  of  a  like  oatir^ 
Ctaap  where  solicitorfi  are  actually  employed  to  conduct  the  p^a 
Niagara B'nk  ceedings,  a  retaining  fee  ought  to  be  allowed  to  the  s^ 
citor.  But  that  retaining  fees  to  counsel  are  only  allo^^ 
where  counsel  are  actually  employed  in  a  cause  or  ^' 
strictly  so  called,  in  which  there  are  adverse  proceedir^^ 
or  where  there  is  a  complainant  and  a  defendant 


[*288]  *CA3r£P  V.  The  Receiveks  of  the  Nuoara  Bakk. 

Where  a  suit  had  been  commenced  at  law  by  the  Bank  of  Niagara  pr^-^r^ 
to  its  insolvency,  and  the  receivers  of  the  bank  after  their  appoia^m 
elect  to  proceed  with  the  suit,  and  upon  the  trial  the  plaintiffs  were  k 
suited,  it  was  held  that  the  defendant  was  entitled  to  his  costs  oC 
suit,  down  to  and  including  the  entering  of  the  nonsuit,  out  of  the  fi 
in  the  hands  of  the  receivers. 

July  6th.  This  was  an  application  for  an  order  requiring  tho 

ceivers  to  pay  the  costs  of  a  suit  at  law  prosecuted  irx  1 
name  of  the  President,  Directors,  and  Company  o£  t 
Bank  of  Niagara  against  the  petitioners,  and  in  whiclx  tl 
plaintiffs  were  nonsuited  at  the  trial. 

D.  Tillinghast^  for  the  petitioner. 

M.  Chittenden^  for  the  receivers. 

The  Chancellor.  Although  tlie  suit  against  the  p^^ 
tioner  was  commenced  under  the  direction  of  the  offi^^' 
of  the  bank  and  was  at  issue  before  the  appointment  o 
the  receivers,  yet  as  the  receivera  elected  to  go  on  i*'^^ 
that  suit  for  the  benefit  of  the  fund,  it  is  equitable  tJ^^ 
they  should  pay  the  whole  previous  costs,  as  well  as  th^ 
which  accrued  after  they  assumed  the  control  of  the  Bi-^* 
{Masse  v.  Gillelany  1  Paige,  644.)  If  the  receivers  ^' 
not  think  it  for  the  interest  of  the  creditors  to  run  the  r-i* 


B.  A5D  J.  Q.  Atmer  V.  Gault  and  M'Namaea. 


•**  *  bill  of  interpleader  is  properly  filed,  the  complainant  is  entitled 

^  ^i«  eosto  out  of  the  fund. 

^^  pending  at  the  time  the  revised  statutes  went  into  operation,  the 
8"^  pf  the  parties  remain  unaltered ;  but  the  remedy  must  be  pur- 

^^  according  to  such  statutes,  as  far  as  is  possible  without  impairing 

T***  ^e  defendants  in  a  suit  are  not  personally  served  with  process  and 
*ot  appear,  a  reference  must  be  made  to  a  master  to  take  proof  of 
^  ^te  and  circumstances  stated  in  the  bill  before  a  decree  can  be 
»nade. 
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leaving  the  costs  charged  upon  the  ftind,  they  should       iBSO. 
i.ve  abandoned  the  suit,  and  then  the  petitioner  would      Aymer 
aly  have  been  entitled  to  share  rateably  with  the  other      qJ^^ 
reditors.    The  petitioner  is  entitled  to  his  costs,  down  to 
be  time  of  the  nonsuit,  to  be  paid  out  of  the  fund  in  the 
lands  of  the  receivers,  unless  they  have  some  legal  claim 
to  off-set.     For  the  purpose  of  this  application,  I  must 
presume  the  nonsuit  was  right ;  and  that  the  claim  for 
which  that  suit  was  brought  was  actually  barred  by  the 
statute  of  limitations.    The  petitioner  is  not  entitled  to 
the  costs  of  making  up  the  record  and  issuing  an  execu- 
tion against  the  bank.     Tliat  was  an  unnecessary  and 
*osele88  expense.    He  knew  that  the  company  was  insol-        [*284 
vent,  and  that  all  its  property  of  every  description  was  in 
the  hands  of  officers  of  this  court.    Any  attempt  to  en- 
force the  collection  of  the  costs  by  execution  against  the 
propert)'  in  the  hands  of  the  receivers  would  have  been 
punishable  as  a  contempt. 

An  order  must  be  entered  authorizing  and  directing  the 
'Reivers  to  pay  the  costs  of  tlie  petitioner,  down  to  and 
inclnding  the  entering  of  the  nonsuit,  out  of  the  funds  in 
their  hands ;  but,  under  the  circumstances,  he  is  not  en- 
^ded  to  the  costs  of  this  application. 
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1880.        Where  a  All  of  interpleader  is  filed  against  two  defendants,  and  od^ 
XxnrnAr  them  is  not  personally  served  with  process  and  does  not  appear, 

Y^,  the  hill  is  taken  as  confessed  against  him,  the  defendant  who  ap{> 

Gavlt  will  not  he  entitled  to  the  possession  of  the  fund  until  the  ezpirati»« 

the  time  limited  hy  the  statute  for  the  other  defendant  to  appear,  mx 

he  gives  security  to  re-pay  the  fund  in  case  the  other  defendant  ap^ 

and  establishes  his  right  to  the  same. 

Wly  6th.  This  was  a  bill  of  interpleader  filed  against  the  defe 

ants  to  compel  tliem  to  litigate  and  settle  their  claims 
$1000  left  in  the  hands  of  the  complainants,  for  wli 
the  following  receipt  was  given  :  "  Eeceived  from  Pe 
M'Namara,  of  the  city  of  St.  Johns,  New  Brunswick,  c 
thousand  dollars,  to  satisfy  any  legal  claims  tliat  3 
'  Archibald  Gault,  of  the  said  city,  may  have  againat  1 
said  Peter  M'Namara.  And  if  any  diflBculty  should  ar 
between  the  said  parties,  they  are  to  leave  their  claims 
the  decision  of  Messrs.  Crookshanks  and  Walker  of  a 
city,  or  any  other  two  persons  said  parties  may  appoii 

[*286]  and  he  will  pay  the  said  *Peter  M*Namara  or  his  on 
the  amount  of  $1000,  within  twelve  months  from  t 
date  or  sooner,  if  terminated  to  the  satisfaction  af  Bi 
parties.    New  York,  January  24:th,  1828. 

"^.  Aymer  d  Oo^ 

Tlie  defendant  Gault,  who  resides  at  New  Brunswic 
wrote  to  the  complainants,  in  March  and  May,  1838,  i 
forming  them  that  M'Namara  refused  to  submit  the  cIbi 
to  arbitrators  as  specified  in  the  receipt,  and  requests 
the  complainants  not  to  pay  over  the  money  to  him  nt^ 
their  accojmts  were  adjusted.    After  the  expiration  of  ^ 
twelve  months  mentioned  in  the  receipt,  M'Namara   • 
sisted  upon  his  right  to  the  $1000 ;  and  the  claim* 
Gault  remaining  imadjusted,  the  complainants  filed  t  ^ 
bill  to  enable  them  to  pay  over  the  money  to  the  pa^ 
entitled  thereto,  and  to  be  indemnified  against  tlie  clai  "^ 
of  both.    M'Namara  put  in  an  answer  denying  all  inde 
edness  to  Gault,  and  claiming  the  money  in  the  hands 
the  complainants.    Gault  being  a  non-resident,  the  1^ 
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^as  taken  as  confessed  against  him,  in  Febmarj,  1830,  iBsa 
for  'want  of  his  appearance  in  parsnance  of  an  order  made  Aym«r 
in  May  of  the  precedbg  year,  and  published  in  the  usual      Q^Juli 

manner.     The  cause  was  submitted  on  pleadings  and 

proo&  as  against  M'Namara. 

D,  Lord^  jtmioTj  for  the  complainants. 

C.  0^  Conor  J  for  the  defendant  M'Namara. 

The  Chancellob.    The  bill  in  this  case  is  properly  filed, 
and  the  complainants  are  entitled  to  their  costs  out  of  the 
fund.   They  were  strictly  stake  holders,  and  could  not 
with  safety  have  paid  this  money  to  either  of  the  defend- 
ants.  They  have  acted  with  perfect  good  faith,  and  are 
entitled  to  the  protection  of  this  court.    If  the  bill  had 
wn  taken  as  confessed  against  Gault  on  a  personal  ser- 
vice of  the  subpoena,  or  before  the  revised  statutes  went 
into  operation,  it  would  have  been  a  matter  of  course  to 
decree  tlie  fund  to  the  other  defendant,  with  costs  over 
■gainst  Gault.    Such  will  still  be  the  decree,  after  com- 
plying with  certain  formalities  required  by  the  revised 
fitatutei,  if  the  facts  stated  in  the  complainant's  bill  are 
^tablished  before  a  master.    In  suits  which  *were  pend-        [*236'^ 
^8  at  the  time  the  revised  laws  took  effect,  the  rights  of 
^©  parties  must  remain  as  they  then  existed ;  but  the 
i^naedy,  so  far  as  relates  to  the  practice  of  the  com*t  and 
"^®  manner  of  ascertaining  that  right,  must  be  according 
^  the  new  law,  as  far  as  the  proceedings  can  be  made 
^nformable  thereto  without  impairing  the  right   (4  Wen- 
^^ll's  R.  206,  220,  211.)    In  the  case  of  absentees,  by  the 
former  practice  of  the  court  the  bill  taken  as  confessed 
"^^  Want  of  an  appearance  was  considered  as  conclusive 
*8^in8t  them,  unless  they  came  in  and  answered  within 
|he  time  limited  by  the  statute.  The  legislature  have  now 
^terposed  furtlier  guards  for  their  protection ;  not  to  alter 
^^  rights  of  the  complainant  but  to  preserve  and  protect 
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^g^O*  the  rights  of  the  abeentees  if  any  snch  rights  exist 
A^iBtt  126  h  section  of  the  article  of  the  revised  statutes, ' 
Q^^  relates  to  proceedings  in  this  court  against  absent 
Cealed,  or  non-resident  defendants  who  are  not  perac 
served  with  process  and  who  do  not  appear,  makes 
duty  of  the  court  to  direct  a  reference  to  a  master,  tc 
proof  of  the  facts  and  circumstances  stated  in  the 
before  any  decree  can  bo  made.  In  this  particular 
it  probably  will  be  mere  form,  as  the  real  grounds  ol 
gation,  if  any  such  exist  in  this  case,  are  between  tb 
fendants.  And  the  rights  of  the  defendants  as  bet 
themselves  cannot  be  settled  under  that  order  of  i 
ence.  All  that  can  be  inquired  into  under  this  order 
to  the  matters  stated  in  the  bill,  and  wliich  are  nece 
to  show  that  it  was  properly  filed  as  a  bill  of  interple 
If  the  bill  was  properly  filed,  the  defendant  who  ha 
peared  will  be  entitled  to  possession  of  the  ftind  afte 
ducting  the  complainants'  costs ;  but  under  the  equi 
construction  of  the  131st  and  132d  sections  of  that  ai 
of  the  revised  statutes,  he  will  be  obliged  to  give  8ec 
to  refund  in  case  the  other  defendant  appears  and  i 
mitted  to  defend  ;  and  in  default  of  giving  such  seci 
the  fund  must  remain  in  court  until  the  expiratioi  o 
time  limited  by  the  statute,  unless  the  rights  of  the 
ties  are  sooner  ascertained. 

Inhere  must  be  a  reference  to  a  master  to  take  pro 
the  facts  and  circumstances  stated  in  the  complaii 
f*287]  bill,  *so  far  as  respects  their  right  to  file  the  bill  of  i 
pleader  against  the  defendant  Gault ;  with  liberty  t 
master  to  examine  the  complainants  on  oath  in  relati 
the  facts  stated  therein.  On  coming  in  of  the  rep( 
may  be  presented  to  the  court  on  any  regular  r»otioi 
for  a  final  decree  thereon. 
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Vanderheydai 
VAlfD£(fiH£TD£2r  V,  VAKDERH£rD£^.  Vaadorheydfiii 

An  executor  or  guardian  may  employ  a  clerk  or  agent  and  charge  the 
estate  with  the  expense,  where,  from  the  peculiar  nature  or  situation  of 
the  property,  the  seryices  of  such  clerk  or  agent  will  be  beneficial  to 
the  estate. 

Bat  for  his  own  servicei,  the  executor  or  guardian  must  be  confined  to 
the  allowance  by  way  of  commissions  as  fixed  by  law. 

In  itatiug  the  account  of  an  executor  or  guardian,  if  the  court  makes  an- 
nual rests  for  the  purpose  of  charging  him  with  interest  on  the  annual 
balanoea  remaining  in  his  hands,  his  commissions  on  the  amount  received, 
and  actually  disbursed  during  each  year,  may  be  deducted  at  each  an- 
nual rest 

80  br  as  the  receipts  and  disbursements  are  actually  off-set  against  each 
other,  it  is  an  annual  settlement  of  the  account  so  as  to  authorize  the 
deduction  of  the  conmiissions  at  the  time  of  such  settlement 

This  case  came  before  the  court  on  exceptions  to  the  July  etk 
Jester's  report,  on  stating  an  account  against  the  admin- 
^^^fatrix  of  the  guardian  of  the  complainant.  The  guar- 
™i  had  used  moneys  belonging  to  the  infant,  and  the 
^^ter  in  stating  the  account  made  annual  rests  for  the 
P^pose  of  charging  the  guardian  with  interest  on  these 
moneys.  The  expenditures  of  each  year  were  less  than 
flOOO,  and  the  master  at  each  annual  rest  deducted  five 
P^J"  cent,  on  so  much  of  the  receipts  as  had  been  actually 
^bnrsed  for  the  benefit  of  the  infant  during  the  year. 
^^^  at  the  close  of  the  account  he  credited  the  defendant 
^th  the  commissions,  at  the  rate  of  five  per  cent,  of  the 
^t  $1000  of  the  balance,  and  at  the  rate  of  two  and  a 
*^f  per  cent,  on  the  residue,  according  to  the  allowance 
fiettled  by  tlie  court,  in  the  matter  of  lioberts^  (3  John. 
^  Rep.  43.)  The  defendant  insisted  before  the  master 
^  commissions  to  the  full  amount  of  the  moneys  re- 
ceivod  by  the  guardian  during  the  year  should  be  allowed 
^^  deducted  at  each  annual  rest ;  and  that  she,  the  *de-  [*286j 
^<lant,  was  also  entitled  to  an  allowance  for  the  time 
*^d  Services  of  the  guardian  in  attending  to  the  superin- 
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^^^Q*       tender  ice  of  the  infant's  property,  over  and  above 
Vanderheyden  commissions  for  Collecting  and  receiving  the  rents    ; 
VandeSeyden  profits  of  the  estate.    The  master  having  decided  agi^ 
the  defendant  on  these  questions,  she  excepted  to 
report 

Geo.  JR.  Davis,  for  the  complainant. 

J.  P.  Cuahmcmy  for  the  defendant 

The  Chancellor.    The  question  nnder  the  second 
ception  is  no  longer  open  for  discussion  in  this  court. 
Mc  Whorter  v.  Benson,  (1  Hopk.  Eep.  28,)  Chancel 
Sanford  examined  this  question  and  decided  that  the  e: 
cutor  or  guardian  was  entitled  to  all  proper  expenses 
which  he  had  been  subjected  in  the  care  and  managemc 
of  the  estate ;  and  that  he  might  employ  an  agent 
clerk,  and  charge  the  estate  with  the  expense,  whe: 
fi'om  the  peculiar  situation  of  the  property  or  from 
nature,  it  was  beneficial  for  the  estate  to  subject  it  to  tl 
extra  expense.    But  the  executor  or  guardian,  for  his  o^ 
services,  must  be  confined  to  the  allowance  at  a  fix« 
rate,  by  way  of  commission  on  the  moneys  received  »i 
disbursed,  as  settled  by  the  court,  in  full  for  all  his  s< 
vices  in  discharge  of  the  trust.    This  exposition  of  ^ 
former  law  is  now  adopted  and  sanctioned  by  the  leg 
lature  in  the  recent  revision  of  the  statutes.     (2  K,  S.  ^ 
§  58  ;  id.  153,  §  22 ;  Reviser's  note  to  §  54,  tit  3,  ch- 
Pt.2.) 

I  think  the  master  was  right  in  allowing  commission^ 
be  deducted  at  the  annual  rests,  only  to  the  extent  of  t> 
moneys  which  had  been  received  and  actually  disbur^ 
within  the  year.  In  the  case  mentioned  by  Hoffm^ 
{Hedges  v.  Bicker,  Hoff.  Prac.  130,)  the  master  refuel 
to  allow  the  per  centage  on  each  sum  received  and  p^ 
out,  but  allowed  it  only  upon  the  general  aggregate.  A2 
this  decision  of  the  master  was  sanctioned  by  the  cou: 
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an  appeal  from  his  aecision.    The  only  doubt  in  this       isw. 
i€  is  whether  the  master  has  not  allowed  too  much,  by  Vanderheyden 
ducting  five  per  cent,  on  the  annual  receipts  and  dis- vand Jheyden 
Tsements,  and  also  the  five  per  cent,  on  the  first  $1000 
the  final  balance.    I  think,  however,  *that  has  been        [*259] 
rrectly  allowed  in  this  case  ;  because  the  making  of  the 
mual  rests  for  the  purpose  of  charging  the  defendant 
ith  interest  on  the  balance  is,  in  fact,  an  annual  settle- 
ent  of  the  account.     As  the  court  settles  the  account 
mually,  so  far  as  the  trust  fund  has  been  disbursed,  for 
le  purpose  of  charging  the  defendant  with  interest,  it  is 
roper  to  consider  it  settled  to  the  same  extent  for  the  pur- 
oee  of  deducting  the  commissions  on  the  receipts  and 
isbursements  which  have  been  offset  against  each  other 
I  that  Bettlement.[l] 

The  exceptions  are  overruled,  and  the  report  of  the 
MMter  is  confirmed. 

[1]  Exeentora  and  administrators  are  entitled  to  a  reasonable  compen- 
w>«»  for  their  trouble,  and  the  expenses  of  administration.  Carroll  v. 
•■•^ft,  2  J.  J.  Marsh .  205.  An  executor  or  administrator  is  not  allowed 
''"''^ioDs  for  those  years  he  fails  to  render  correct  accounts  to  th« 
^^.  Wright  v.  Wright,  2  McCord's  Ch.  Rep.  195.  If  money  ia 
Med  OQt  at  interest,  the  executor  is  entitled  to  commissions  on  paying  it 
''*y»  and  whether  he  places  it  in  the  hands  of  others,  or  keeps  it  in  his 
^"^i  makes  no  difference  so  it  is  paid.  lb.  The  executors  were  not  al- 
'«4  credit  of  ten  per  cent,  on  the  debts  of  the  estate  paid  by  them  to  an 
'^^'^•y  for  his  services  in  collecting  the  debts  and  paying  over  the 
***«}'s.  Edmonds  v.  Crenthato,  Harp.  Eq.  224.  A  commission  of  mor« 
^  five  per  cent  on  the  amount  of  sales  and  coUections,  ought  not  to  be 
°^ed  to  an  executor,  except  under  peculiar  circumstances.  7Vipletf» 
'*'  ▼•  Jameson,  2  Munt  242.  An  executor  may  reasonably  be  allowed 
'^Damission  of  ten  per  cent  on  moneys  received  by  him  where  the  debts 
'^  ^ery  small  and  numerous,  and  the  debtors  presumed  to  have  been 
7  much  dispersed.  Cavendish  v.  Fleming,  8  Munt  198.  Five  per  cent 
'^^^iasion  allowed  the  administrator,  not  on  the  receipts,  but  on  the  actual 
^'''■enients.  Webb's  Heirs  v.  Webb's  Adm*r, ,  6  Monroe,  166.  In  a  suit  for 
«ibiition,  one  of  the  administrators  presented  a  large  claim  never  before 
'">ted,  for  visiting  his  brother,  the  intestate,  and  directing  h  »  affaim 
"'onally,  not  long  before  his  death ;  such  a  claim,  so  presented,  wat 
**^ly  disallowed  in  toto.  Jackson's  Adm'r.  v.  Moore  and  vnfi,  8  Dana, 
.  There  is  no  universal  rule  for  fixing  the  compensation  to  execators; 
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1880.        fire  per  cent  on  mooeys  reeeived  and  paid  ont^  is  generally  an  apprc^^^^^ 
-ar^^        allowance.    In  some  extraordinary  cases,  additional  charges  for  expe^Ki^ 
y.  per  diem,  attendance,  Acj  may  be  proper;  but  such  charges  should     | 

VaaBokkalen.  moderate  and  should  be  rigidly  scrutinized,  and  allowed  only  whea.      «3 
traordinary  seryices  haye  been  required— of  which  satisfactory  endL  ^9«i« 
should  be  famished  by  the  executor;  the  runniog  up  of  accounts  fmr  at 
tending  courts,  magistrates*  trials,  <&c.,  is  not  to  be  encouraged.    Bee^^r  H 
al,  y.  Hiira  ExW%.,  5  Dana,  42.    An  executor  ought  not  to  be  allow^ed  s 
credit  for  paying  a  .debt  of  his  testator,  appearing  on  the  face  of    tlis 
written  instrument  intended  to  secure  it,  to  haye  been  for  money  won  at 
unlawful  gaming.     Carter  y.  Cutting^  6  Munll  283.    Although  undeir  ps. 
culiar  circumstances,  an  allowance  may  be  made  to  executors,  in  additioa 
to  the  commissions  given  to  attorneys  for  collecting  debts  confided  to 
them,  such  additional  commission  ought  not,  in  general,  to  be  allo^vre^ 
where  the  debtors  reside  in  or  near  the  neighborhood  of  the  exeeaton; 
who  consequently  might  collect  the  moneys  themselyes.     lb.    A  aetlli* 
ment  of  an  executor's  administration  account,  certified  by  commiaaioncn 
on  a  day  subsequent  to  his  death,  and  not  appearing  to  haye  been  mads. 
in  his  life  time  with  notice  to  himself,  nor  after  his  death  with  notiee  to 
his  executor,  is  erroneous,  and  ought  not  to  be  received  as  the  groand  of 
a  decree  against  his  estate.    Boyd  y.  Kaufmans,  6  Munll  45.    Th«   mlt 
that  where  a  party  relies  on  an  account  furnished  by  the  other  party,  and 
claims  the  benefit  of  credits,  he  is  bound  to  take  it  all  together,  and  adoit 
the  debts  also,  unless  he  can  falsify  and  surcharge  it  by  proofs,  is  aot 
applicable  to  an  executor's  account.    Bobertttm  v.  Archer,  6  RandoljA^ 
819.    A  settlement  made  by  an  administrator  with  commissionerm  s|^ 
pointed  by  an  order  of  the  county  coui*t,  is  in  no  way  binding  upoD  tlit 
next  of  kin.     Wood  y.  Barringer,  1  Dev.  Eq.  67.    See  Wateiman'a  Aa 
Ch.  Dig.  tit  ExBOUTOBS  and  Aoministratobs. 


/ 


"Wakd  v.  Van  Bokkelen  and  others. 

Where  there  is  an  absolute  assignment  of  a  chose  in  action,  and  th^  *** 

signer  claims  no  interest  therein,  he  is  not  a  necessary  party  to  ^  ''"' 

filed  to  recover  the  amount  due. 
The  assignee  of  a  chose  in  action  is  now  considered  the  real  party  t^^  ^ 

suit,  as  well  at  law  as  in  equity ;  and  the  defendant  may  plead  and  ^^ 

in  evidence  any  matter  of  defeno,  which  exists  in  his  favor  againa^  ^ 

assignee. 
A  fair  and  bona  fide  purchase  c^  a  ch.  >in  action  in  the  ordinary  o^>""*v 

of  trade  or  business,  or  for  t?K  ^  Vpoi      *  securing  an  antecedent  ^•"^ 

is  not  unl^  jgiL 
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Bit  th«  porehaM  of  a  mere  foundation  of  an  action  by  a  party  who  has  18801 
10  interwt  in  the  eontroverty,  with  the  expreae  object  of  commencing  a  W§rd 
nit  thereon,  and  for  the  purpose  of  haraasing  the  defendant  or  of  spec-  t. 

olittDg  out  of  the  litigation,  is  illegal ;  and  a  court  of  equity  will  not  VanBokMiHfc 
mtain  a  suit  in  flsTor  of  such  purchaser. 

Wksre  property  has  been  fraudulently  conveyed  by  an  insolvent  debtor 
who  afterwards  obtains  his  discharge  under  the  act»  his  interest  in  the 
ptoperty  passes  to  his  assignees  for  the  benefit  of  his  creditors,  although 
neh  property  is  not  embraced  in  the  inventory. 

h  Janoa^,  1807,  Samuel  Beebe  filed  a  bill  in  this     July  eo. 
court  against  Thomas  Post,  and  the  second  of  November 
tlieieafter  obtained  a  decree  against  Post  for  $3290.98, 
^fher  with  his  costs  to  be  taxed.    At  the  time  that 
dicree  was  entered,  Post  ivas  the  owner  of  considerable 
'••1  estate  in  the  city  of  New  York,  which,  on  tlie  11th 
rf  November,  1807,  he  *conveyed  to  his  mother^in-law,        [*290] 
^ittbeth  Morris.    Shortly  after  this  conveyance.  Post 
applied  for  a  discharge  under  the  insolvent  act,  (three 
*<>Hrth  act;)  and  in  November,  1808,  upon  making  an 
^ignment  of  all  his  estate,  agreeably  to  the  provisions 
^*  that  act,  he  was  discharged  by  the  recorder  of  New 
^^fci    In  1811,  Mrs.  Morris  obtained  from  the  corpo- 
ration of  New  York  a  grant  of  the  water  lots  in  front  of 
•*^^  lands  conveyed  to  her  by  Post.    In  1820,  she  bor- 
"^^ed  money  from  the  Fulton  Fire  Insurance  Company 
•^  pay  for  the  expense  of  filling  in  the  water  lots,  and  she 
?*ve  the  company  a  mortgage  on  the  lots  as  security  for 
•*^^  money  loaned.    She  afterwards  mortgaged  the  rear 
^^  which  were  conveyed  to  her  by  Post,  to  the  New 
^^Tk  Insurance  Company  to  secure  a  loan  made  by  her 
from  that  company.    Post  died  in  1815,  intestate,  and 
^thout  leaving  any  property.    In  1822,  Beebe  also  died 
^litestate.    Mrs.  Morris  continued  in  possession  of  the 
Property  until  her  death,  in  April,  1823.    By  her  will 
^**«  directed  her  executors  to  sell  this  portion  of  her  real 
^tate,  and  to  pay  oflF  the  incumbrances  out  of  the  pro- 
^^eds  of  the  sales.    Tlie  residue  of  the  purchase  money, 
^fter  paying  her  debts  and  a  few  specific  legacies,  she  di- 

Wx»      FT  c\n 
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18>0»  rected  to  be  divided  between  her  fonr  daughters.  After 
Ward       the  death  of  Mrs.  Moms,  the  mortgages  to  the  two  in- 

VttBokkeien.  Burance  companies  were  foreclosed,  and  most  of  the 
property  was  sold  under  the  decrees  of  foreclosure.  After 
paying  the  mortgage  moneys  with  interest  and  costs  out 
of  the  proceeds  of  such  sales,  a  large  surplus  remained. 
In  October,  1823,  Kennith  H.  Fish,  described  in  the 
letters  testamentary  as  a  friend  of  S.  Beebe,  administered 
on  his  estate,  and  for  the  consideration  of  $100  assigned 
the  decree  against  Thomas  Post  to  the  complainant.  The 
coniplainant  afterwards,  in  May,  1825,  filed  his  bill  in 
this  cause  against  the  executors  and  devisees  of  Mrs. 
Morris,  charging  in  said  bill  that  the  conyeyances  of 
November,  1807,  from  Poet  to  her  were  fraudulent  and 
void ;  and  that  they  were  made  for  the  purpose  of  pre- 
venting Beebe  from  obtaining  satisfaction  of  his  decree 
by  a  sale  of  the  premises.  And  the  complainant  prayed 
that  the  conveyances  to  Mrs.  Morris  might  be  declared 
fraudulent  and  void ;  that  the  premises  might  also  be  de- 

P291]  clared  to  *have  belonged  to  Thomas  Post  at  the  time  of 
his  death ;  and  that  the  complainant  might  be  adjudged 
and  decreed  to  be  entitled  to  an  execution  upon  the  de- 
cree so  assigned  to  him  against  the  lands  remaining  un- 
sold, and  that  the  surplus  moneys  raised  on  the  mortgage 
sales  might  be  applied  towards  satisfying  that  decree. 
The  complainant,  also  prayed  for  an  injunction,  and  for 
general  relief.  The  defendant  Mary  Post  suffered  the 
bill  to  be  taken  as  confessed  against  her.  The  defendants 
Van  Bokkelen  and  wife,  Sarah  Morris  and  Ann  Morris, 
the  three  latter  being  the  daughters  of  Mrs.  Morris  and 
executors  of  her  will,  put  in  their  answer  denying  all 
knoi^ledge  and  belief  tiiat  the  conveyances  to  Mrs.  Mor- 
ris were  fraudulent,  and  alleging  that  they  were  made  to 
secure  and  pay  a  just  debt  due  from  Post  to  their  mother. 
These  defendants  further  insisted  by  their  answer,  that  if 
any  assignment  of  Beebe's  decreo  had  been  made  to  the 
complainant,  it  was  made  for  a  small  or  nominal  con* 
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Bideration  at  the  instance  of  their  sister  and^co-defendant       i^^ 
Mary  Post,  the  widow  of  Thomas  Post,  and  with  the  sole       Wwd 
view  of  harassing  and  disturbing  them  in  their  title  to  rfcnBokfcelca 
the  property  under  the  will  of  their  mother.    The  cause 
was  heard  on  pleadings  and  proo&  as  to  these  defendants. 

W.  r.  IVCoun  and  C^.  Oriffin^  for  complainant.  The 
deeds  from  Post  to  Mrs.  Morris  were  fraudulent  and  void, 
being  given  with  intent  to  defraud  creditors.  There  is  no 
evidence  that  Krs.  Morris  paid  any  consideration  for  these 
deeds.  She  had  no  means  out  of  which  to  make  such  pay- 
ment. And  there  is  no  evidence  of  any  antecedent  debt 
due  her  from  Post,  or  that  the  premises  in  question  were 
conveyed  to  her  in  satisfaction  of,  or  as  security  for  such 
debt  After  the  deeds  were  executed,  Post  continued  to 
receive  the  rents  and  profits  of  the  premises.  These  deeds 
were  evidently  given  with  intent  to  defeat  creditors ;  if  so, 
it  is  immaterial  whether  a  valuable  consideration  was  paid 
or  not  Post  intended  to  defeat  the  recovery  of  Beebe's 
decree,  and  Mrs.  Morris  by  purchasing  with  a  knowledge 
of  this  decree  is  implicated  in  the  fraud.  Whenever  a 
purchaser  buys  with  intent  to  defeat  a  judgment,  already 
recovered  or  *about  to  be  recovered,  the  deed  to  him  will  [*293] 
be  void.  And  where  there  is  an  outstanding  judgment, 
and  the  purchaser  does  not  pay  the  full  value  of  the  prem- 
ises, the  law  will  imply  that  he  agreed  to  pay  the  judg- 
ment To  constitute  a  bona  fide  purchaser,  it  must  be 
shown  that  he  had  actually  paid  the  purchase  money  be- 
fore notice,  and  had  not  merely  secured  it  to  be  paid.  A 
party  will  be  chained  with  notice  where  he  acts  in  the 
face  of  facts  and  circumstances  which  were  sufficient  to 
put  him  upon  inquiry.  (Sugden's  Law  of  Vendors,  490, 1. 
Beat%  V.  Chiemsey^  8  John.  E.  52,  446.  Anderson  v. 
EobtrtSy  18  John.  R.  516.  Anderson  v.  Van  AUn^  12 
John.  R.  345.  Sterry  v.  Arden^  1  John.  Ch.  R.  267. 
Jewett  V.  Palmer^  7  John.  Ch.  R.  65.  Briscoe  v.  Clarke^ 
1  Randolph's  R.  213.    Alden  v.  Origory^  2  Eden's  R. 
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^g^       295,  per  Ld.  Ob.  Northington.  Jackson  v.  MyerSy  18  < 
w«d      E.  425.    TTiciAofit  V.  JfiK^r,  12  John.  R.  320,  4. 

VtfBbUntaiu  9(>n  V.  MatheTy  7  Cowen's  R.  801.  Jackson  v.  jTi^y 
John.  R.  471.)  Undocketed  judgments  will  bind  a 
chaser  with  notice.  A  decree  is  eqnal  to  a  jadgmei 
docketed.  {Harvey  v.  IfontaguCy  1  Vernon,  57.  2  CI 
48.  Dcms  ▼.  The  EM  of  SCrathmore,  16  Vea.  R 
428.)  It  was  not  necessary  to  i&ow  in  the  biU  thi 
execution  had  been  issued  upon  the  decree.  A  dec: 
not  like  a  judgment  at  law,  where  it  is  incumbent 
the  creditor  to  exhatist  his  remedy  at  law  before  he  c 
into  chancery.  It  is  incidental  to  the  power  of  this 
to  defeat  schemes  to  defraud  decree  creditors.  And 
sufficient  to  give  this  court  jurisdiction  that  here 
cloud  upon  the  title.  But  it  appears  by  the  answer 
an  execution  was  issued  upon  tiie  decree.  The  obje 
that  no  execution  was  issued  can  only  be  raised  wher 
party  puts  himself  alone  upon  the  fact  of  issuing  the 
cution.  Here  we  put  ourselves  upon  the  fraud,  whi< 
always  a  ground  of  relief  in  this  court  It  was  not  n 
sary  to  make  the  assignees  of  Post  parties.  Non  coi 
all  the  debts  signed  off  accrued  subsequent  to  the  es 
tion  of  the  fraudulent  deeds ;  if  so,  the  assignees  ha 
interest,  provided  they  had  notibe  of  the  deeds.  B 
does  not  appear,  either  in  the  bill  or  answer,  that  1 
were  any  assignees.  And  besides,  this  objection  o1 
want  of  proper  parties  can  only  be  taken  advantag 

[*298]  *by  demurrer.  The  court  cannot  take  notice  of  the 
sideration  of  the  assignment  to  the  complainant  The 
chase  of  the  decree  was  like  the  ordinary  case  of  buj 
a  debt  for  less  than  the  amount  due. 

W.  Slossony  fer  defendants.  The  complainant  i 
rely  upon  the  strength  of  his  own  ct^e ;  and  not  ha^ 
shown  the  issuing  of  an  execution,  so  as  to  give  him  a 
cific  lien  on  the  land,  previous  to  the  filing  of  the  bill 
cannot  succeed.    {Brinkerhoff  v.  Brown^  4  John.  Ch 
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671.    WtUiams  v.  Broitm,  4  id.  682.    McDurmuU  v.       ig«)- 
^S&tmy,  4  id.  687.    J?brfrf<w  v.  SjHidery  20  John.  R.  654.  '    Ward 
JSeek  y.  Burdett^  1  Paige's  B.  805.)    Decrees  in  chancerj  VaiiBokk«l«D 
are  not  liens  upon  real  estate,  unless  the  proceeding  is  in 
rem,  and  then  the  filing  of  the  bill  prodaces  the  lien.  The 
lien,  in  ordinary  cases,  is  created  by  pursuing  the  decree 
to  an  execution  and  a  levy.    An  execution  out  of  chan- 
cery is  a  modem  proceeding.    It  is  a  creature  of  the  stat- 
ute, and  it  produces  no  lien  until  an  actual  levy.     The 
statement  in  the  answer  as  to  tlie  issuing  of  the  execution 
cannot  aid  the  complainant.    He  must  recover  upon  the 
case  made  in  his  bill,  and  not  upon  the  admissions  in  the 
answer,  nor  even  upon  the  proofs  taken.  {James  v.  MoKer- 
^•^  6  John.  R.  648.     0(mvemeur  v.  Elmendorf^  5  John. 
Ch.  R.  79.)    If  the  complainant  had  no  lien  upon  the  prem- 
^^^  the  interest  of  Post  passed  to  his  assignees,  and  there 
^  a  defect  of  parties.    If  this  objection  cannot  be  raised 
^pon  the  pleadings,  then  it  is  incumbent  upon  the  de- 
fendants to  object  that  tlie  legal  representatives  of  Post 
"*▼©  not  been  made  parties.    The  assignment  of  the  de- 
^*^«  to  the  complainant  was  maintenance  at  common  law. 
y  Was  the  purchase  of  a  contested  debt,  not  to  secure  cred- 
^'^  but  to  benefit  strangers.    {Stevens  v.  Bagwellj  16 
^ee.  140^     ^^^  y^  Dowries,  18  Ves.  126.    Strachan  v. 
^^nder^  1  Eden's  R.  303.    Arden  v.  Patterson,  5  John. 
J^  R.  44.    PoweU  V.  KnowUr,  2  Atk.  226.     WaUis  v. 
f^*^  €f  PoriUmd,  8  Ves.  jr.  494.    Reigal  v.  Wood,  1 
^  ^*  CSi,  R.  402.)    Here  was  at  least  such  a  gross  abuse 
duty  on  the  part  of  the  complainant  as  not  to  entitle 
fl.  relief.    He  paid  a  mere  nominal  consideration  for 

^  decree ;  and  he  appears  here  in  the  ^character  of  a        [*294] 
Predator  upon  orphans,  a  mere  volunteer  in  a  scheme 
.     ^'^iquity.    In  such  cases,  the  court  always  refuses  to 
^Here.    Mrs.  Morris  was  a  creditor  of  Post,  and  had  a 
*^  ^^^ct  right  to  take  a  conveyance  of  his  I'eal  estate  to 
^Ur^  her  debt.    Her  case  was  different  from  that  of  a 
^^'e  volunteer  purchaser.    A  creditor  may  take  an  as- 
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^    1880.       signment  of  property  from  his  debtor  to  secure  his  cl^lf^^ 
Ward      although  tlie  debtor  at  the  time  avows  that  his  intent^  ^;^ 

YanBokkeien.  is  to  defraud  his  Other  creditors.    A  debtor  may  pr^^:f^ 
one  creditor  to  another ;  and  a  bona  fide  purchaser  fo^  ^ 
yaluable  consideration  from  a  fraudulent  grantor^^  with^oi^^ 
notice  of  the  fraud,  cannot  be  disturbed  in  his  purely  ^^^^ 
Mrs.  MoiTis  had  no  notice  of  the  fraudulent  intentioKx   of 
Post.    {Moran  v.  DaweSy  1  Hopk.  R.  365.     Wiggin..^     v. 
Armstrong^  2  John.  Ch.  R.  144.    Phosnix  v.  The    ^As- 
signees of  Ingrahamy  5  John.  R.  417.     Wilder  y.  W£-9^n£j 
6  Cowen's  R.  284.)    Mrs.  Morris  took  these  conyeya.:Eices 
from  Post  with  no  other  view  than  to  secure  her    debt 
against  him.    There  was  no  fraudulent  intention  oi^    Iier 
part    The  decision  of  the  recoi'der  against  the  alleged 
fraud,  after  a  lapse  of  20  years,  is  overwhelming  ii\   its 
nature.    After  such  a  lapse  of  time,  the  presumptions  are 
against  the  fraud.    {Morse  v.  Royaly  12  Ves.  377,  8.     ZTi^ 
derwood  v.  Lord  Ccmiowny  2  Sch.  &  Lef.  41.    Pv^cerinq 
v.  L(yrd  Stamfard^  2  Ves.  jr.  583.) 

The  Chancellob.    K  the  transactions  to  whicb     the 
pleadings  and  proofs  in  this  case  relate  were  of  recent 
occurrence,  the  weight  of  testimony  would  certainlX  ^ 
against  the  validity  of  the  conveyances  of  Novena^^> 
1807.    There  is  certainly  much  reason  to  suspect  that  tie 
property  was  conveyed  to  Mrs.  Morris  for  the  purpose  of 
defrauding  Beebe  of  his  debt.    But  considering  the  stft'^ 
ness  of  the  transaction,  the  fact  that  an  investigation  took 
place  before  the  recorder  a  few  months  after  the  coft'^^J' 
ance  of  tlie  property,  and  the  extraordinary  circumstances 
under  which  this  claim  is  now  brought  forward,  if    ^^ 
decision  of  the  cause  turned  upon  the  question  of  fr»^^ 
alone,  I  should  not  think  myself  warranted  in  setting  aside 
the  conveyances  without  giving  the  defendants  an  app<^ 
[*295]        tunity  to  examine  the  witness  openly  in  the  ♦preseflce  of 
a  jury.     Before  a  feigned  issue  can  be  directed  to  try  tfl® 
question  of  fraud,  it  becomes  necessary  to  examine  som® 
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of£  the  other  points  raised  by  the  pleadings  and  proofs  in       issa 
this   cause,  for  the  purpose  of  ascertaining  whether  the       Ward 
establishment  of  the  fraud  will  entitle  the  complainant  to  vanBokkeleni 
the  relief  asked  for  here. 

It  is  objected,  among  other  things,  that  the  assignment 
of  the  decree  to  the  complainant  was  Toid,  on  the  ground 
of  cLampertj ;  and  that  the  assignor  should  have  been  a 
party  to  the  suit  By  the  ancient  practice  of  the  English 
court  of  chancery  there  is  no  doubt  that  the  assignor  of  a 
choeein  action  was  a  necessary  party  to  a  bill  to  recover 
the  amount  And  as  late  as  1792,  in  the  case  of  Cathcart 
V.  JAwisy  (1  Ves.  jun.  463,)  Lord  Thurlow  allowed  a  de- 
murrer to  a  bill  filed  by  the  assignee  of  a  judgment, 
because  the  assignor  was  not  made  a  party.  Though  some 
years  previous  to  that  time  Lord  Hardwick  had  declared 
*t  was  not  necessary  in  every  case  to  make  the  assignor  a 
P^rty,  where  all  the  equitable  interest  had  been  assigned. 
iBrdce  V.  Harrington^  2  Atk.  234.)  In  1802,  in  the  court 
^f  errors  of  this  state,  there  was  a  difference  of  opinion 
*^ong  some  of  the  judges  as  to  the  necessity  of  making 
"^®  assignor  of  a  mortgage  a  party  to  a  bill  of  foreclosure 
"bought  by  the  assignee.  {Johnson  v.  Hart^  3  John.  Ca. 
322.)  But  at  this  day  the  rule  is  well  settled  that  where 
^ere  has  been  an  absolute  assignment  of  all  the  interest 
l^f  the  mortgagee  in  tlio  debt  secured  by  the  mortgage,  he 
^  Hot  a  necessary  party  to  a  bill  to  redeem,  or  to  a  bill 
^f  foreclosure.  {Chambers  v.  Ooldwiny  9  Ves.  269.  New- 
*»^n.  V.  Chapmany  2  Rand.  Jiep.  93.  Whitney  v.  M^Kinr 
'^^j  t  John.  Ch.  R.  144.)  Tlie  reason  why  it  was  formerly 
^nsidered  necessary  to  make  the  assignor  of  a  chose  in 
Action  a  party  to  a  bill  in  equity  brought  by  the  assignee, 
A  apprehend,  must  have  been  that  courts  of  law  did  not 
**^ction  and  protect  such  assignments ;  considering  them 
*  species  of  maintenance.  And  the  assignor  having  the 
^®gal  title  or  interest  in  the  thing  assigned,  he  might  sus- 
^^  an  action  at  law  thereon,  notwithstanding  a  decree  i'^ 
^uity  to  which  he  was  not  a  party.    This  reason  has  Jong 
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mO'       since  ceased,  as  it  is  now  well  settled,  at  least  in  this  state, 

"Wwd      that  after  an  absolute  *a8signment  of  a  chose  in  action, 

VanBokkaien.  the  assignee,  at  law  as  well  as  in  equity,  is  considered  the 

real  party  to  the  suit ;  and  the  defendant  may  plead  and 

jpve  in  evidence  any  matter  of  defen<5e  which  exists  in  his 

favor  against  the  assignee.  [1]  A  decree  in  equity  between 

[1]  Haoy  things  Are  aarig^able  in  e<}aitj,  which  th«  oommon  law  doaa 
not  permit  A  posaibility,  or  a  contingent  interest,  is  aaeignable.  Breck- 
inridge V.  Churehillf  8  J.  J.  Marshall,  18.  And  a  chose  in  action  is  assign 
able  in  equity.  lb.  So,  also,  is  the  right  to  reclaim  usury.  lb.  In  equity 
aU  things  involved  in  a  contract  are  assignable.  A  possibility  or  contin- 
gent interest  is  assignable  in  equity.  Brenkenridge  t.  Ckurehill^  8  J.  J. 
Karah.  18.  But  the  court  left  it  undecided  whether,  by  the  assignment  of 
a  note  for  the  purchase  money  of  lands,  the  lien  of  the  vendor  of  the  lands 
passed  to  the  assignee.  Ormthy  v.  TarcMcoHt  8  Little's  Rep.  404.  But  a 
penal  bond,  with  a  condition  to  convey  land  to  the  obligee,  or  his  appointee, 
may  be  assigned  after  forfeiture,  and  the  assignee  may  maintain  a  biU  in 
equity  lor  specific  performance.  The  obligor  eannot  question  the  validity 
of  such  assignment,  on  the  ground  that  it  was  made  without  consideration. 
Sntign  V.  Kellogg^  4  Pick.  Rep.  1.  A  vested  right  of  the  wife  may  be 
affectually  assigned  by  the  husband,  but  her  contingent  interest  will  snr- 
▼ive  to  her  against  his  assignee,  even  though  the  assignment  was  made  for 
a  valuable  consideration,  and  with  her  concurrence.  Terry  r,  Brmutm, 
Richardson's  £q.  Rep.  79.  A  contingent  remainder  is  not  subject  to  the 
lien  of  a  judgment ;.  but  the  assignment  of  it  for  a  valuable  consideration 
will  be  supported  in  equity,  and  especially  enforced  as  an  agreement; 
therefore,  where  the  remainderman,  against  whom  there  were  judgments 
before  the  contingency  on  which  he  took  happened,  assigned  his  interest^ 
it  was  held  that  the  lien  of  the  judgments  must  be  subject  to  the  equity  of 
the  assignment  AUUona  v.  2%e  Bank,  2  Hill,  242.  A  chose  in  action 
may  be  assigned  by  an  insolvent  debtor  for  the  benefit  of  his  creditors,  as, 
for  instance,  a  policy  of  insurance ;  and  such  assignment  will  entitle  the  as- 
signee to  recover  from  the  underwriters  the  amount  insured,  in  case  of  looa 
Bjning  v.  8,  Car,  In^  Co,,  8  Wheat  268,  282.  A  claim  against  a  foreigp 
government,  for  indemnity,  on  account  of  an  illegal  capture,  is  assignaUo 
in  equity.  Coueh  v.  Delaplaine,  2  Comstock's  Rep.  897.  A  bank  may 
make  an  assignment  of  its  effects  for  the  payment  of  its  debts ;  such  as- 
signments, whether  made  voluntarily,  or  by  operation  of  law,  have  often 
been  upheld.  Arthur  v.  Conun,  ^  JL  R,  Bank  of  Viek^urgk,  9  Smed«i 
4  MarshalVs  Rep.  894.  (Vide  4  Hump.  408.  14  Con.  694.  6  GiU  A 
Johns.  868.  6  S.  4  M.  618.)  A  man  can  pass  by  assignment  or  grant 
only  that  which  he  now  possesses,  and  which  is  in  existence  at  the  tim^ 
ibher  actuaUy  or  potentially.     Woodworth  v.  Sherman,  8  Story's  Rep.  174. 
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the  defendant  and  the  assignee  would  now  have  the  same       ma 
effect  in  court  of  law  as  if  the  assignor  was  a  party  to  such       Ward 
a  decree ;  the  fact  of  tlie  assignment  being  firet  established.  vanB^keleik 
In  Cobh  V.  Thomjpsouy  (1  Marsh.  Kent.  R.  508,)  the  as*- 
signee  of  a  judgment  was  permitted  to  file  a  bill  in  chan- 
cery, in  his  own  name,  without  making  the  personal  repre- 
sentative of  the   assignor  a  party.     If  there  was  any 
controversy  between  the  assignor  and  the  assignee  in  rela- 
tion to  the  fact  of  the  assignment,  or  as  to  the  right  of  the 
latter  to  the  chose  in  action,  this  court,  in  the  exercise  of  a 
sound  discretion,  might  require  the  assignor  to  be  made  a 
party,  so  that  both  might  be  bound  by  the  deci^ee.    But 
in  a  case  like  the  present,  where  there  is  an  absolute  as- 
signment in  writing,  and  where  there  is  nothing  in  the 

Mitchell  T.  WitiMlov,  (io  bankruptcy,)  2  Story's  Rep.  680.  Unlcflt  he  umb 
language  importing  an  intention  to  grant  what  he  does  not  now  poweaa, 
and  what  is  not  now  in  existence.  Woodwarih  y.  Sherman,  3  Story's  Rep. 
174.  And  in  such  case  there  is  not  strictly  an  assignment  or  grant,  but 
only  a  covenant  or  contract,  which  a  court  of  equity  will  carry  into  eifect^ 
when  the  right  or  thing  comes  in  esse.  Woodworth  v.  Sherman,  8  Story's 
Rep.  174.  MiUhdl  t.  Wintlow,  (in  bankruptcy,)  2  Story's  Rep.  639.  A 
mere  possibility  is  not  assignable  at  law.  Mitchell  y.  Wlnalow,  (in  bank- 
ruptcy,) 2  Story's  Repw  630.  But  courts  of  equity  support  assignments, 
not  only  of  choses  in  action,  but  of  contingent  interests  and  expectations, 
and  also  of  things  which  have  no  present  potential  existence,  but  rest  in 
mere  possibility  only.  lb.  An  equitable  claim  which  cannot  be  enforced 
ftt  law,  e.  g.  as  against  the  goyernment  of  the  United  States,  or  a  for^ga 
goyernment,  but  existing  at  the  time  of  the  assignment,  and  afterwards 
realized,  passes  tn  the  assignee.  Milnor  et  aL  y.  Metz,  16  Peter^s,  221. 
So,  where  M.,  being  a  ganger  in  the  seryice  of  the  United  States,  receiy- 
ing  the  salary  allowed  by  law,  performed  extra  seryices  for  which  compeii- 
•ation  was  not  provided,  was  discharged  under  the  insolyent  laws  of  Penn- 
sylvania, after  having  made,  according  to  the  requirements  of  the  law,  an 
assignment  of  **  aU  his  estate,  property  and  effects,  for  the  benefit  of  hia 
creditors;"  and  after  his  discharge  presented  a  petition  to  Congress  for  a 
compensation  for  the  extra  services  pei*formed  by  him  as  ganger,  before 
his  discbarge  by  the  insolvent  law,  and  Congress  passed  an  act  giving  him 
a  sum  of  money  for  those  extra  services ;  it  was  held,  that  the  assignee 
und^r  the  insolvent  law  was  entitled  to  receive  from  the  treasury  of  tl^e 
United  States  the  amount  so  allowed.  lb  See  Waterman's  Am.  Ch.  I^ 
ToL  1,  tit  AjaiGMMXicT. 
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188a       pleadings  or  proofs  to  induce  a  belief  that  the  assignor  ha 
Ward      not  parted  with  all  his  interest  in  the  subject  matter  ce 

VwB^eieo.  ^^  suit,  it  woijd  be  an  unnecessary  and  useless  expena 
to  make  him  a  party. 

The  question  as  to  the  legality  of  the  assignment  inib 
case  is  not  so  clear.  There  can  be  no  doubt  of  the  tm 
that  the  assignment  was  obtained  for  the  express  purpo 
of  commencing  a  suit,  to  endeavor  to  set  aside  the  co 
yeyances  to  Krs.  Morris  on  the  ground  of  the  alleg<< 
fraud.  There  was  no  longer  any  hope  of  obtaining  &.Y 
thing  on  account  of  that  decree  except  by  a  litigated  six 
Post  was  discharged  under  the  insolvent  act,  and  had  dl^ 
insolvent  many  years  before.  The  purchase  of  this  an 
quated  claim  was  undoubtedly  made  for  the  benefit 
Mary  Post,  one  of  the  defendants ;  and  there  was  not  t: 
least  possibility  of  recovering  anything  imless  she  coi: 
show  that  her  mother  had  committed  a  fraud,  and  that  1 
husband  had  been  guilty  of  perjury.  Neither  the  cc3 
plainant  nor  herself  had  any  claim  against  Beebe  or 
representatives,  and  neither  could  have  had  any  other  p 
sible  motive  for  tlie  purchase  except  to  harass  the  def^' 
ants  or  to  make  money  by  the  purchase  of  a  lawsuit  O 

r*297]  statute  declares  that  no  oflScer  or  other  *person  shall  t^ 
upon  him  any  business  that  is  or  may  be  in  suit  in  ^ 
court  to  have  a  part  of  the  thing  in  plea  or  demand ;  ^ 
no  person  upon  any  such  agreement  shall  give  up  his  rij 
to  another,  and  every  such  conveyance  and  agrcem> 
shall  be  void.  (1  R.  L.  172.)  I  am  aware  that  tliisstat: 
has  been  construed  strictly ;  and  that  it  does  not  ext^ 
to  the  fair  and  bona  fide  purchase  of  a  chose  in  actioxi 
the  ordinary  course  of  trade  or  business,  or  for  the  purp 
of  securing  or  recovering  payment  of  an  antecedent  A^ 
(2  Sim.  &  Stu.  2i4.  2  Freeman's  Rep.  145.  6  J)0lX 
Abr.  741,  ch.  202,  art.  9,  §  3.)  But  if  any  state  of  fi 
can  bring  the  purchase  of  a  chose  in  action  witliia. 
prohibition  of  the  statute,  this  is  a  case  of  that  descripti* 
The  decree  was  no  longer  a  personal  claim  against  F^ 
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ox  hi8  property  at  large ;  but  if  it  had  any  validity  it  was       1880. 
as  against  the  lands  then  owned  by  the  devisees  of  Mrs.      Smith 
Morris.    It  was  strictly  a  purchase  of  the  profits  of  a  liti-      p^J^^ 
gatioo ;  as  to  which  the  purchaser  is  not  entitled  to  the 
aid  of  this  court. 

Independent  of  this  objection  to  the  complainant's  right 
of  recovery,  there  is  another  which  is  equally  fatal  in  this 
case.  It  appears  by  the  answer  of  the  defendants,  and  by 
the  proofs  in  tlie  cause,  that  shortly  after  the  conveyances 
to  Mrs.  Morris,  Post  was  discharged  under  the  insolvent 
act  and  assigned  all  his  property  to  A.  L.  Degrove  for  the 
benefit  of  his  creditors.  If  tlie  conveyances  to  Mrs.  Mor- 
ris were  fraudulent,  the  whole  of  this  property  of  the 
insolvent  passed  by  that  assignment  to  the  assignee  under 
the  act,  whetlier  inventoried  or  not ;  and  the  assignee  is  a 
iiecessary  party  to  the  suit. 

I  am  satisfied  thd  complainant  is  not  entitled  to  any  re- 
hef  in  this  case,  and  the  bill  must  be  dismissed  with  costs. 


♦SMirH  V.  Pabkb.  [*298] 

•    *  ^^^eBdant  is  absent  from  home  and  no  person  can  be  found  at  his  place 
^  Abode,  a  subpoena  may  be  served  at  his  store  or  place  of  business  by 
^^▼«riog  the  same  to  his  clerk  or  servant 

-A^  attachment  had  been  issued  in  this  cause  against  Aagut  4tk 

^ke  for  not  appearing.     He  occupied  a  dwelling  house 

^^^  store  at  Whitehall.    When  the  oflScer  went  to  serve 

^  ^Ubpcena  he  was  absent  from  home,  and  there  was  no 

^'^B  at  his  dwelling  house.    The  oflScer  then  went  to 

^  ^tore  and  there  served  the  subpoena  upon  his  son.    It 

^  Hot  denied  by  the  defendant  that  the  subpoena  came 

^is  knowledge.    The  only  question  raised  was  whether 

attachment  could  be  issued  for  a  neglect  to  appear  upon 

^u  a  service  of  the  subpoena. 


90o 
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1880. 

lieofaaniciT 
Bank 

V. 

Snoirdeii. 


[♦299] 


J.  Rhaadea^  for  the  complainant. 
J,   WiUuimSy  for  the  defendant. 

The  Chancellob,  The  proper  manner  of  serving  C 
Bnbpoena  is  by  delivering  it  to  the  defendant  persondlj, 
he  can  be  found ;  or,  in  case  of  his  absence,  by  leaving 
"with  his  wife,  or  some  member  of  his  family  of  guitat 
age  and  discretion,  at  his  place  of  abode.  If  the  servi 
cannot  be  made  in  either  of  these  modes,  it  may  be  ma^ 
by  leaving  the  subpoena  with  the  defendant's  servant 
clerk  at  his  place  of  business,  which  in  such  a  caso 
equivalent  to  a  service  at  his  dwelling  house.  (1  Pric- 
B.  92.  3  Price's  R.  176.)  The  21st  rule  of  this  court  dc 
not  exclude  any  other  legal  mode  of  service  which  will 
as  likely  to  bring  home  to  the  defendant  knowledge  of  1 
subpoena.  The  statute  having  provided  a  mode  of  notS 
ing  defendants  who  are  absent  from  the  state,  or  CS' 
coaled  therein,  the  English  practice  of  allowing  a  8iil:> 
tuted  service,  by  an  application  to  the  court,  can  onl^ 
adopted  in  very  special  cases.  But  service  on  the  cX« 
or  servant  of  a  party  at  his  usual  place  *of  business  ^ 
never  considered  a  substituted  service;  and  no  spe^ 
order  of  tlie  court  is  necessary  to  validate  such  a  serv^i 

Under  the  circumstances  disclosed  in  the  affidavit, 
subpoena  was  duly  served,  and  the  attachment  was  re 
larly  issued. 


The  Meohaxics'  Bank  v.  Snowdebt. 

Where  a  defendant  gave  notice  of  his  intention  to  appeal  from  the  d«0i 
of  a  vice  chancellor  on  an  interlocutory  motion,  and  that  he  8houl<i.  ^ 
.on  the  hearing  of  such  appeal  on  the  next  motion  day  before  tb»  ^ 
eellor ;  and  the  complainant's  counsel  attended  on  that  day  to  op 
the  application,  but  no  appeal  was  in  fact  entered,  the  defenda^*^ 
charged  with  the  costs  of  opposing. 

The  chancellor  has  jurisdiction  to  award  such  costs,  although  the  e^^ 
not  regularly  before  him  by  appeal 


T. 

Lynch. 
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Tmt  defendant  applied  to  the  vice  chancellor  of  the  first       1880. 
ciTcmt  to  set  aside  an  order  taking  the  bill  in  this  canse  Gonvemotir 
as  confessed ;  which  was  denied  with  costs.    The  defend- 
ants solicitor  then  gave  notice  that  he  intended  to  appeal 
from  that  decision,  and  that  he  should  bring  on  the  hear-  Augnit  Mth. 
ing  upon  the  appeal  on  the  next  motion  day  before  the 
cbaneelior.    The  counsel  for  the  complainant  appeared  on 
that  dftj,  but  no  appeal  had  in  fact  been  entered.    The 
only  question  was  whether  any  and  what  costs  the  defend- 
ABt  was  liable  to  pay. 

B.  F.  Butler^  for  the  complainants. 

•^*  JShoadeSj  for  the  defendant 

Tbe  Chancellor.    As  no  appeal  has  been  actually  en- 
tered, the  complainants  are  not  entitled  to  the  usual  costs 
on  the  aflirmance  of  an  order.    But  having  been  im- 
properly brought  here,  the  defendant  must  pay  them  the 
^^^  of  appearing  to  oppose  the  hearing  on  the  appeal. 
""^^  chancellor  has  jurisdiction  to  award  such  costs,  al- 
ftough  there  is  no  general  jurisdiction  in  relation  to  the 
^^,  which  is  not  regularly  before  him.    {The  PeopU 
^  ^el  Mallard  v.  The  Judges  of  Madison  Cormty^  7 
^^en,  423.) 


*QoUTERNEUB  V.  LtKCH.  r*800] 

^^  landi  bdongbig  to  Mreral  penons  are  eorered  by  a  mortgage  giran 
^S  the  perMm  from  whom  they  derive  their  titles,  the  several  paroela 
^^  be  sold  to  satisfy  the  mortgage  in  the  inverse  order  of  their  aliea- 

^  ^bit  parehaser  from  the  mortgagor  has  the  prior  equity,  although  the 
^^iideration  was  not  actually  paid  until  after  other  portions  of  the  landa 
^  ^M  been  pnrohaaed  and  paid  for. 
^  Sendee  ia  in  possession  of  lands,  under  a  contract  to  purchase,  a  snbee- 
^^l«iit  purchaser  or  mortgagee  has  constructive  notice  of  his  equitable 
^%liti^  and  takea  the  land  subject  to  his  prior  equity. 


800  CASES  IN  CHANC3ERY. 

1880.         If  the  puirchase  money  has  been  paid  by  a  Vendee  before  i 

"^  mortgage  is  recorded,  the  mortgagee  will  have  no  claim  upc 

Y,  If  a  part  of  the  purchase  money  remains  unpaid  at  the  time  t 

Lynch.  is  recorded,  such  mortgagee  will  have  an  equitable  lien  on  tli 

extent  of  the  unpaid  purchase  money. 

August  24ih.  This  was  a  bill  of  foreclosure.  The  defenda 
gave  a  mortgage  upon  a  large  tract  of  land,  part 
was  under  contracts  for  sale  previous  to  the  d 
mortgage.  The  purchasers  at  the  date  of  the 
were  in  possession  and  had  paid  considerable  p 
the  purchase  money.  They  have  since  paid  the 
the  mortgagor.  Other  parts  of  the  lands  were  f 
sold  to  various  other  persons  who  are  made  defc 
this  suit. 

A.  McDonaldj  for  the  complainanc 

J.  Edwwrds  and  J.  McKovm^  for  the  defenda 

The  Chancellor.  Where  lands  belonging  i 
persons  are  covered  by  a  mortgage  given  by  tl 
from  whom  they  all  derive  their  titles,  the  land 
by  him  are  first  liable  to  satisfy  the  incumbrance 
several  parcels  must  be  sold  by  the  master  in  tl 
order  of  their  alienation.  Where  the  purchase  i 
been  paid  in  good  faith,  the  first  purchaser  has 
equity,  although  the  consideration  was  not  acti 
until  after  other  portions  of  the  lands  had  been  ] 
and  paid  for  by  the  vendee. 

If  a  vendee  is  in  possession  of  land,  under  a  c 
purchase,  a  subsequent  purchaser  or  mortgagee 
[*80i]  structive  ^notice  of  his  equitable  rights ;  and 
land  subject  to  his  prior  equity.  (5  John  Ch. 
Little's  R  317.  1  Munro's  R.  201.)  Ifthepurchi 
has  been  paid  before  notice  of  and  prior  to  the 
of  a  subsequent  mortgage,  the  mortgagee  will 
claim  upon  the  land.    Where  a  part  remains  u 
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irill  have  an  equitable  lien  thereon  to  the  extent  of  the       issg 
unpaid  purchase  money.  Onterio  Bank 

The  decree  in  this  case  mnst  be  drawn  tip  in  conformity  strong, 
to  these  principles ;  and  if  the  lands  not  contracted  for  at 
the  date  of  the  mortgage  are  insufficient  to  pay  the  amount 
due  to  the  complainant,  with  costs,  the  master  must  as- 
certain and  report  the  amount  of  the  purchase  money 
which  was  due  on  the  other  lots  at  the  time  of  the  regis- 
try of  the  mortgage. 


The  Oi^ABio  Bank  v.  Strong  and  othebs. 


Ab  order  for  the  appearance  of  a  non-resident  infant  defendant,  must  be  ob- 
^^od  and  published,  or  served  in  the  same  manner  as  in  the  case  of 
^Qlt  defendants. 
^u  if  the  infant  does  not  appear  by  guardian  within  twenty  days  after 
^°^  expiration  of  the  time  limited  in  the  order,  the  complainant  may  ap- 
P^y  to  the  court  to  appoint  a  guardian  ad  litem  to  appear  and  answer 
**  "Hch  infiMit 

"^'^  a  bill  filed  by  a  corporation  aggregate  to  foreclose  a  mortgage,  ia 
^*etft  SI  confessed  against  an  absentee,  and  a  reference  is  made  to  a  maa- 
^^  W>  take  proof  of  the  facts  and  circumstances  stated  in  the  bill,  it  is 
P*^|>«r  ander  the  revised  statutes,  (2  R.*S.  187,  sec.  128,)  to  examine  the 
**®««nof  the  corporation,  as  to  the  payments  which  ought  to  be  credited 

^"^  ^€  mortgage. 
^^^^  only  a  part  of  the  mortgage  debt  is  due,  a  decree  for  a  sale  will  not 
^  ot*dered  until  a  reference  has  been  made  to  a  master  and  he  has  re- 
P^ft^d  as  to  the  situation  of  the  mortgaged  premises. 
f^^  master  upon  such  reference  reports  that  a  sale  of  the  whole  premisea 

,    -     ^eeessary,  he  should  give  the  reasons  upon  which  his  opinion  is 

^^  decides  that  the  property  may  be  sold  in  parcels,  he  should  state  in 
^^  report  the  relative  situation  and  value  of  the  several  parcels,  and 
^^at  part  of  the  premises  ou^ht  to  be  first  sold,  and  all  other  facts  ne- 
^^Hary  to  enable  the  court  to  make  such  order  of  sale  as  will  be  moat 
^^eficial  to  the  parties. 

^His  was  a  suit  to  foreclose  a  mortgage.    Some  of  the  Acgmt  astU 
^^endants  were  absenteesy  and  one  of  whom  was  an  in- 
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188a  feint.  *Ona  former  day,  upon  an  application  to 
OttftMioBMdr  a  guardian  for  the  non-resident  infant,  the  chanc( 
g^  cided  that  an  order  for  the  infant  to  appear  mus 
tained  and  published  or  served  in  the  usual  mann 
if  the  infant  did  not  appear  by  guardian  within 
days  after  the  expiration  of  the  time  limited  in  th 
the  complainants  might  then  apply  to  the  court 
appointment  of  a  guardian  ad  litem  to  appear  and 
for  him. 

The  bill  having  been  taken  as  confessed  against  tl 
defendants,  and  those  who  were  infants  having  ] 
general  answer  by  their  guardian,  a  reference  wa 
to  a  master  to  examine  and  repoii;  as  to  the  trutl 
facts  stated  in  the  complainant's  bill  and  to  com] 
amount  due  upon  the  mortgage.  The  complainaui 
a  corporation  aggregate,  their  cashier  and  cleifa  \ 
amined  as  to  the  payments  which  ought  to  be  cre( 
the  mortgage.  The  chancellor  decided  that  this  ' 
correct  practice  under  the  article  of  the  revised 
relative  to  proceedings  against  absent  defendants. 
S.  187,  §  128.)  But  all  the  moitgage  money  no 
due,  the  question  was  now  raised  whether  an  o 
sale  could  be  made  before  a  report  was  obtained  a 
situation  of  the  mortgaged  premises. 

ilT.  W.  JJoweUj  for  the  complainants. 

The  Chanceixob.  By  the  168d  and  166tk  sec 
the  article  of  the  revised  statutes  relative  to  the 
sure  of  mortgages  in  equity,  (2  R.  S.  193,)  the  leg 
evidently  intended  that  no  decree  for  the  sale  c 
gaged  premises  should  be  made,  where  only  a  pai 
debt  had  become  due,  until  there  had  been  a  re 
and  report  as  to  the  situation  of  the  premises.  In 
V.  Huffman^  (1  Paige's  Rep.  648,)  this  court  deci(3 
in  cases  like  the  present,  the  complainant  might 
common  order  of  reference  to  ascertain  the  facts,  oi 


T. 
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laert  a  direction  to  the  master  to  that  effect,  in  the  usual       I8»a 

dference  to  compute  the  amount.     If  tlie  master  decides      Smith 

tiatft^e  of  the  whole  premises  is  necessary,  he  should 

Ute  the  reasons  why  tliat  will  be  most  beneficial  to  the 

)arti«B.   And  if  he  decides  that  the  property  *may  be  sold        [^808] 

n.pvoels,  be  should  st^te  the  relative  situation  and  value 

of  the  several  parcels,  and  which  should  be  first  sold ;  or 

inch  other  fSacts  in  relation  to  the  property  as  will  enable 

the  court  to  act  understand!  ngly  in  making  such  an  order 

of  sale  as  will  be  most  beneficial  to  the  parties. 

In  this  case  there  must  be  a  further  reference  and  re- 
port, 88  to  this  matter,  before  any  decree  for  the  sale  can 
be  entered. 


Smtth  and  others  V,  Kake  and  wife. 

"nt  %  debt  doe  to  the  wife  before  marriage  has  neyer  been  reduced  into 
P^Ki^noa  by  the  husband,  it  is  considered  the  property  of  the  wife  so 
**  to  be  sobjeet  to  her  equity  for  the  support  of  herself  and  children. 

'  *  creditor  asks  the  aid  of  a  court  of  chancery  to  reach  property  of  the 
"''■Und  which  is  not  subject  to  an  execution  at  law,  he  must  take  such 
Property  subject  to  the  wife's  equity,  if  she  has  any  therein. 

The  bill  in  this  case  was  filed  by  certain  judgment  Sept  Ith. 
^'^itors  of  Kane  and  Smith,  who  had  proceeded  to  exe- 
rtion against  them  without  obtaining  satisfaction  of  their 
•^^hta.  Elane  had  been  convicted  ol  forgery,  and  sen- 
^ced  to  imprisonment  in  the  state  prison.  The  princi- 
^  object  of  the  bill  was  to  reach  certain  moneys  claimed 
^y  his  wife,  and  an  injunction  had  been  obtained  to  pre- 

^t  her  from  using  the  same  for  the  support  of  herself 
•^^  children.  She  having  put  in  her  separate  answer,  a 
^<>ti<m  Was  now  made  in  her  behalf  to  dissolve  the  in- 
jection. 

^  •?*.  Reynolds^  for  the  complainant 
i^  Tdber,  for  Esther  Kane. 
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^880-  The  Ciiancellob.    From  the  answer  of  the  defeidfm 

Knickerback'r  E.  Kane,  it  satisfactorily  appears  that  slie  has  the  eqoj^ 
De  Fn«8t    &hle  right  to  the  money  in  the  hands  of  Alexander,  for 
the  support  of  herself  and  cliildren.    It  was  a  debt  dne 
to  the  wife  before  her  marriage  with  Kane,  and  he  has 
never  reduced  it  into  possession.    By  tlie  consent  of  her 
husband,  and  in  pursuance  of  a  verbal  antenuptial  C(m- 
tract,  she  has  been  permitted  to  preserve  tliis  small  fand 
as  her  separate  property.    In  such  a  case  this  court  would 
[*804]        not  aid  the  husband  in  *obtaining  this  money  from  her  or 
her  depositary ;  and  his  creditors  or  general  assignees  can 
have  no  greater  equities.    {Homshy  v.  Lee^  2  Mad.  Eep. 
16.    Gayner  v.  Wilkinsoriy  2  Dick.  491.    £a  parte  BeiUjli 
1  Qlyn  &  Jam.  167.     UdaU  v.  Kenney,  3  CoweD,  590.) 
When  an  execution  creditor  comes  into  tliis  court  to  readi 
property  of  the  husband  which  is  not  subject  to  execo- 
tion  at  law,  he  must  take  it  subject  to  the  wife's  equity, 
which  she  had  a  right  to  insist  on  as  against  her  husband. 
Tlie  property  in  controversy  here  being  wholly  insuffi- 
cient for  the  support  of  the  wife  and  her  children,  and 
she  having  the  prior  equity,  the  injunction  must  be  difr 
solved. 


Knickerbacker  -w.  De  Freest  and  others. 

The  court  will  not  appoint  a  guardian  ad  litem  for  an  infant  defendwtop* 
the  nomination  of  the  complainant 

If  a  guardian  ad  litem  neglects  his  duty  to  the  infant,  whereby  fodi  u»»" 
sustains  an  injury,  the  guardian  will  not  only  be  punished  forhiin^P*^ 
but  he  will  also  be  liable  to  the  infant  for  aU  damages  he  may  hsT<^ 
tained. 

It  is  the  special  duty  of  a  guardian  ad  litem  to  submit  to  the  coot  ft*  ** 
consideration  and  decision  every  question  involving  the  riglto  »  ■*• 
infant  affected  by  the  suit 

When  the  complainant  applies  for  the  appointment  of  a  guardiin  fi**" 
infant  defendant  under  the  last  clause  of  the  144th  rule,  he  wiU  be  «•" 
titled  to  an  order  appointing  such  person  guardian  as  shaU  then  be  ^ 
•ignated  by  the  court,  unless  the  infant,  within  ten  days  after  ler^ 
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\K  i  eopy  of  tuch  order,  shall  himself  procure  a  g^rdiau  to  be  ap-         18S0 

^^^  Enickerback'i 

eopy  of  sach  order  may  be  served  personally  upon  the  infant  if  he  is  of  r, 

Ibeage  of  14  years  or  upwards,  and  if  he  is  under  that  age,  then  upon     ^  Freest. 

lui  g«iiertl  guardian,  or  his  relative,  friend,  or  other  person  with  whom 

tienadei. 

lOD  the  expiration  of  the  ten  days,  upon  filing  an  affidavit  of  the  service 

it  the  order,  and  that  no  notice  has  been  received  of  the  appointment 

)f  t  guardian  ad  litem  by  the  infant,  the  complainant  will  be  entitled  to 

la  otdcr  of  course  that  the  former  order  for  the  appointment  of  a  guar- 

fita  bs  made  absolute. 

psrtitioD  causes,  where  security  is  required  from  the  guardian,  the  order 

nut  feqoire  the  infant  to  procure  a  guardian  to  be  appointed,  and  that 

It  ills  the  requisite  security  within  the  ten  days,  or  that  an  order  for 

he  appointment  of  the  person  named  by  the  court  will  be  made  abeo- 

Qte  upon  his  filing  such  security, 

we  the  infant  is  a  non-resident,  special  directions  must  be  given  as  to 

he  Dsnner  of  service  of  the  order,  if  any  notice  thereof  shall  be  deemed 

Thm  was  an  application  on  tlie  part  of  the  complain-  [*205] 
•  to  appoint  a  guardian  for  an  infant  defendant  The 
uit  had  neglected  to  appear,  for  twenty  days  after  the  ^**^ 
'6  for  appearing,  as  prescribed  in  the  22d  rule,  had  ex- 
ed;  and  a  petition  was  thereupon  presented  to  the 
lit  agreeaUy  to  the  last  section  of  the  144th  rule,  re- 
sting that  a  particular  person  named  in  such  petition 
uld  be  appointed  guardian. 

^  K  Kip,  for  the  complainant. 

^  Chancellor.  The  court  never  selects  a  guardian 
litem  for  an  infant  defendant  on  the  nomination  of  the 
w«e  party.  It  is  frequently  necessary  for  the  guardian 
oittly  to  contest  the  complainant's  claim.  It  isliis  duty 
very  case  to  ascertain  from  the  infant  and  his  friends, 
'Om  other  proper  sources  of  information,  what  are  the 
I  and  equitable  rights  of  his  ward.  And  if  a  special 
J^er  is  necessary,  or  advisable,  for  the  purpose  of  bring- 
tbe  rights  of  the  infant  properly  before  the  court,  it  is 
duty  to  pat  in  such  an  answer.    If  the  infant  is  a 
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18S0.       mere  nominal  party,  or  has  no  defence  againut  the  0(^ 
Knickerbocker  plainant,  and  no  equitable  rights  as  against  his  co-defi^^ 
De  FVcett    ^^^  which  render  a  special  answer  necessary,  the  gen^jij 
answer  will  be  sufficient    If  the  infant  has  any  snbs^ 
tial  rights  which  may  be  injuriously  affected  by  the  fro- 
ceedings  in  the  cause,  or  if  the  claim  against  him  is  of  j 
doubtful  character,  it  is  also  the  duty  of  his  gnardiair  id 
litem  to  attend,  before  the  court  on  the  hearing,  on  tie 
taking  of  testimony  in  the  cause,  on  references  to  the 
master,  and  on  all  other  proper  occasions  to  bring  fo^ 
ward  and  protect  the  rights  of  his  ward.    And  if  Ae 
guardian  neglects  his  duty,  in  consequence  of  whidi  Ae 
rights  of  the  infant  are  not  properly  attended  to,  or  are 
sacrificed,  he  may  be  punished  for  his  neglect    He  wiB 
also  in  such  case  be  liable  to  the  infant  for  all  damages 
he  may  sustain.    Although  it  is  the  duty  of  the  conrt  to 
protect  the  rights  of  infants,  when  they  are  properlj.be* 
fore  it,  so  that  they  may  be  seen  and  fairly  understood, 
yet  it  is  the  special  duty  of  the  guardian  ad  litem  to  bring 
[*806]        those  rights  directly  under  the  *consideration  of  the  cba»" 
cellor  for  his  decision  thereon.    This  being  the  dntyof 
the  guardian,  it  would  be  improper  in  any  case  to  permit 
the  complainant  to  name  the  person  who  is  to  resist  \oA 
claim  against  the  infant 

Tlie  revised  statutes  have  made  provision  for  the  ap- 
pointment of  a  guardian  for  an  infant  defendant  in  court* 
of  common  law,  where  he  neglects  to  have  one  appointed 
for  himself.  (2  K.  S.  447,  §  10, 11.)  It  is  therefore  jad" 
visable  that  the  proceedings  in  this  court  should  confofl* 
to  tlie  spirit  of  those  provisions.  There  a  guardian  is  "•* 
to  be  appointed  for  an  infant,  on  the  application  of  tb* 
adverse  party,  until  the  infant  defendant  has  been  dnlj 
notified  and  required  to  procure  one  to  be  appointed  wf 
himself.  When  the  complainant  applies  for  the  appoW" 
ment  of  a  guardian  for  an  infant  defendant,  under  the  ^ 
clause  of  the  144th  rule,  he  will  be  entitled  to  •«  (t^ 
appointing  such  person  as  shall  then  be  demgnctedb^^^ 
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£  guardian  ad  litem,  unless  the  infant,  witliin  ten  days  t8<ft 
service  of  a  copy  of  such  order,  shall  procure  a  Knioketlnujk'f 
dian  to  be  appointed  for  himself;  and  shall  give  no-  d^fimml 
tfadreof  to  the  complainant.  Such  service  may  Be 
e  on  the  infant,  or  at  his  place  of  residence,  in  the 
il  manner,  if  he  is  of  the  age  of  14  yeai-s  or  upwards, 
le  is  under  that  age  it  sliould  be  served  on  hi»  general 
rdiin,  or  on  his  relative,  friend,  or  other  person,  with 
Jm  he  resides.  At  the  expiration  of  the  ten  days,  ott 
ig  an  affidavit  of  tlie  service  of  the  order,  and  that  no 
iee  of  the  appointment  of  a  guardian  ad  litem  has  been 
eited,  the  complainant  inay  have  an  order  of  course 
ttke  former  oi'der  for  the  appointment  of  the  guardian 
ned  by  the  court  be  made  absolute. 
Ji  partition  causes,  where  security  is  required  from  the 
udiao,  the  order  must  require  the  infant  to  procure  a 
iriian  to  be  appointed  and  to  file  the  requisite  security 
isn  tie  ten  days,  or  the  order  for  the  appointment  of 
peraon  named  by  tlie  court  will  be  made  absolute,  on 
filing  such  security.  Where  the  infant  is  a  non-resi- 
ttyipeeml  directions  must  be  given  by  the  court  as  to 
manner  of  serving  the  order,  if  any  notice  thereof 
II  be  deemed  requisite. 

^In  this  case  James  Porter  is  appointed  guardian  ad        [*3(yri 
%  if  the  infant  defendant  shall  not  procure  one  to  be 
Kwited  for  himself  within  ten  day8.[l] 

iKoprooMdings  can  be  had  against  an  in&nt  after  service  of  the  sub- 
mniil  m  guardian  has  been  appointed  and  has  filed  the  requisite 
>%.  Larkin  v.  iTonn,  2  Paige,  27.  On  a  bill  for  a  divorce,  if  the 
1*  an  iaiant,  she  nmsl  prosecute  or  defend  by  her  next  friend  or  guard- 
Votftf  T.  Wood,  2  Paige,  108.  An  order  fur  the  appearance  of  a  non.- 
^  infant  defendant  must  be  obtained  and  published,  or  served,  in  the 
'  mnner  aa  in  the  case  of  adult  defendants.  And  if  the  infant  doea 
1>pcar  by  guardian  within  twenty  days  after  the  expiration  of  the  time 
•d  in  the  order,  the  conif)lainant  may  apply  to  the  court  to  appoint  a 
iiaa  ad  litem,  to  appear  and  answer  for  such  indant  Ontario  Bank  Y. 
^,  %  Paige,  801.  The  court  will  not  appoint  a  guardian  ad  litem  for 
£iat  defendant,  upon  the  nomination  of  the  complainant    Knieket' 
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1880.         backer  t.  De  Freett,  2  Paige,  804.    When  the  complainant  appUci  tk 
gf><AViii»K>i»ir»»  ^Ppoin^nieot  of  a  gnavdian  for  an  infant  defendant,  under  the  lait  < 
T.  of  the  144th  rule  of  the  court,  he  will  be  entitled  to  an  order  appoi 

Bt  Freeat.  snch  person  guardian  as  shall  then  be  designated  by  the  court,  unlei 
infant,  within  ten  days  after  service  of  a  ^py  of  such  order,  shall  pr 
himself  a  guardian  to  be  appointed.  lb.  A  copy  of  such  order  m 
■erred  personally  upon  the  infant,  if  he  is  of  the  age  of  fourteen  yet 
upward,  and  if  he  is  under  that  age,  then  upon  his  general  guardian, 
tive,  friend,  or  other  person  with  whom  he  resides.  lb.  Upon  the 
ration  of  the  ten  days,  upon  filing  an  affidavit  of  the  service  of  the  < 
and  that  no  notice  has  been  received  of  the  appointment  of  a  guardit 
litem  by  the  infant,  the  complainant  will  be  entitled  to  an  order  of  e« 
that  the  former  order  for  the  appointment  of  a  guardian  be  made  abi 
lb.  The  revised  statutes  of  New  York  do  not,  in  terms,  require  a 
friend  to  be  appointed  for  an  infant  plaintiflf  who  joins  with  an  adult 
it  is  as  necessary  in  that  case  to  have  a  next  friend  appointed  as  i 
case  of  a  sole  plaintiff.  The  provision  which  directs  the  officer  m 
the  appointment  of  a  next  friend  to  take  security  to  the  infant,  in  o 
cases,  extends  to  cases  where  the  infant  sues  jointly  with  othem 
Matter  of  FritSf  2  Paige,  374.  Where  a  great  number  of  infsnts,  \t% 
had  a  common  interest  in  the  prosecution  of  a  suit,  the  court,  on  the 
cation  of  the  guardians  of  some  of  the  infants,  in  behalf  of  all  the  r^ 
pointed  a  next  fi-iend  to  prosecute  a  suit  in  the  names  and  fortheheo 
all  the  infant  legatees.  lb.  It  is  unnecessary  to  bring  the  infant  hefoi 
court,  previous  to  appointing  a  guardian  ad  litem  for  him.  BamU  v. 
kwm,  2  A.  K.  Marsh.  1 67.  If  a  guardian  be  appointed,  appears,  and  Mg 
to  answer,  the  cause  may  notwithstanding  be  heard.  lb.  It  is  not  neecs 
if  the  guardian  appears,  that  process  should  be  served  on  the  infiuL 
168.  Where  a  deed  of  property,  which  ought  to  have  been  exeoote^ 
the  ancestor,  and  in  which  infant  heirs  have  an  interest,  is  directed  t 
executed,  their  guardian  ad  litem  signs  for  them.  Van  Sehmck  v.  8t 
iant,  2  Edwards,  204.  Qu»re,  whether  a  payment  of  a  judgment  or  di 
to  a  guardian  ad  litem  is  valid!  Milee  v.  Kaigler,  10  Terger,  1(X 
surrogate  may  appoint  any  suitable  person  to  be  ^ardian  ad  litem  d 
infant  pending  an  application  for  the  appointment  of  a  general  gnsn 
Kellinger  v.  Roe,  7  Paige,  862.  Where  the  real  esUte  of  infants  ▼•* 
under  a  judgment  in  partition,  held  by  the  court,  that  the  guardia 
litem  of  the  infants,  and  not  their  general  guardian,  was  the  proper  p 
to  receive  and  invest  the  money.  Cook  v.  Lee,  6  Paige,  168.  It  is  esse 
to  the  action  of  a  guardian  ad  litem  to  minors  interested  in  a  caose, 
a  decree  should  be  had  appointing  him  such  guardian  ;  and  the  ai»w< 
a  stranger,  styling  himself  so,  is  not  sufficient  to  avoid  the  necessity 
decree  appointing  him  such.  Darrington  et  ah  v,  Borland,  8  Portei 
A  peremptory  order  obtained  by  the  complainant,  for  the  appointme 
a  guardian  ad  litem  fur  infant  defendants,  is  irregular,  so  for  at  least 
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protect  ihtf  tit]«  of  a  purchaser  under  the  deoree  in  the  suit  in  which  such         18SQL 

order  is  made.     Coneklin  v.  Hall,  2  Barb.  Ch.  Rep.  136.    There  is  no  un-  Fulton  Bank 

bending  rale  in  practice  in  relation  to  the  appointment  of  a  guardian  ad  r. 

Ktem  for  an  infant,  upon  the  application  of  the  complainant,  where  the       Beach. 

infiint,  or  his  friends,  neglect  to  procure  the  appointment  of  a  guardian  for 

blm,  within  twenty  days  after  the  return  day  of  the  subpcBna.     lb.    The 

■mal  pnctice  is  to  grant  an  order  nisi,  appointing  some  suitable  person 

guardian  ad  litem,  for  the  infant,  unless  the  infant  shall,  within  ten  days 

after  senriee  of  a  copy  of  the  order,  procure  the  appointment  of  another 

perMn.   Ih.    It  seems,  however,  it  is  correct  practice,  for  the  complabant 

(ogiTenotioe  to  the  infant,  at  the  time  of  serving  the  subpcBna,  where  he 

iiof  the  sge  of  fourteen  years  or  upwards,  or  to  his  relative  or  protector, 

in  vhoee  presence  the  subpoena  is  served,  where  he  is  under  that  age,  that 

if  he  does  not  procure  the  appointment  of  a  guardian  ad  litem,  within 

twenty  days  after  the  return  day  of  the  subpoena,  the  complainant  will 

apply  to  the  court  to  appoint  a  guardian  for  him,  without  further  notice. 

Ih   In  the  case  of  infants  who  are  absentees,  it  is  a  matter  of  course  to 

BAke  an  absolute  order  for  the  appointment  of  a  guardian  ad  litem  for 

them,  without  further  notice,  where  they,  or  their  friends,  do  not  procure 

a  guardian  to  be  appointed  within  twenty  days  after  the  expiration  of  the 

tne  limited  in  the  order  for  their  appearance.     lb.    Where,  after  a  decree 

^oi^Uiniog  liberty  to  apply,  there  is  an  accession  of  new  parties  in  interest, 

•D  a  petition  to  the  court,  a  guardian  ad  litem  for  the  infant  new  parties 

^  be  appointed  ex  parte,  to  represent  them  on  the  petition  and  hearing. 

'^cr  V.  Halieiff  4  Sandf.  Cli.  Rep.  854.     Where  a  person  consents  to  act 

**  A  guardian  ad  litem,  he  must  put  in  a  pleading,  and  is  not  to  stop  the 

^^phunaat  by  neglecting  it  merely  because  he  thinks  his  wards  are  im- 

Jf^Pfif  or  unnecessary  parties.     Farmeri  Loan  and  Trust  Co,  v.  Reid,  8 

^v-.  Ch.  Rep.  414.     Minors,  defendants  in  chancery,  having  been  admitted 

*^^ake  fall  defence  by  the  natural  guardian,  the  revising  court  will  con- 

^^  the  sanction  given  to  such  mode  of  defence  as  equivalent  to  an  ap- 

l^'otiiient  of  a  guardian  ad  litem.     Cato  v.  Ea»ly,  2  Stewart,  214.    If  a 

•^''^ian  ad  litem  neglects  his  duty  to  the  infant,  whereby  such  infant  sus- 

°^    an  injury,  the  guardian  will  not  only  be  punished  for  neglect,  but 

^"  ^lao  be  liable  to  the  infant  for  all  the  damages  which  he  may  have 

""•'^^lisd.    i:nt«Jfc»r6ac*tff  V.  2>tf  J^ws/,  2  Paige,  804. 


^^  Fulton  Bank  v.  Ebenezer  S.  Beach  and  others. 

^'^e,  in  a  suit  against  12  defendants,  an  answer  was  put  in  and  filed, 

i*^»porting  to  be  the  joint  and  several  answer  of  all,  but  was  in  fact  not 

^i^«d  or  sworn  to  by  one  of  the  defendants,  and  after  a  replication  WM 
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iMl:  filed,  proofs  taken,  the  cnQBe  set  down  for  hearing,  a  xHotioB  for  i 

i^ton  Bsirlr      ^>>*^^<^^  ^^  ^  witnass,  a  denial  of  the  same,  an  appeal  from  such  ( 

t:  and  a  motion  for  leave  to  file  a  supplemental  answer,  a  separate 

Bttuli.  was  filed  without  leave  of  the  court  by  the  defendant  who  1 

ibined  in  the  original  answer,  setting  forth  substantially  the  si 

fNices  asked  to  be  allowed  to  be  set  forth  in  the  supplemental  ao 

was  held  that  the  separate  answer  was  filed  irregularly,  and 

directed  to  be  taken  off  the  files  of  the  eoarU 

It  seems  that  where  the  parties  agree  that  an  answer  may  be  pot  i 

out  oath  or  signature,  it  is  of  course  for  the  eourt  so  to  order. 
An  answer  should  regularly  be  signed  and  sworn  to,  but  the  signati 
oath  may  be  waived  by  the  complainant,  and  the  filing  of  a  rep! 
is  evidenee  of  such  waiv«r. 

August  6th.  An  answer  was  put  in  for  all  the  defendants  ii 
canse  in  October,  182T.  By  the  caption  it  purport 
be  the  joint  and  several  answer  of  Ebenezer  S.  Beac 
all  die  other  defendants ;  and  was  signed  by  the  sol 
of  all  the  defendants ;  but  through  inadvertence  it  Wi 
sworn  to  by  Beach.  The  complainants  filed  a  replic 
treating  it  as  the  answer  of  all  the  defendants ;  an 
testimony  was  taken  in  the  cause,  and  the  proofs  regi 
dosed  therein.  Two  motions  were  afterwards  ma 
behalf  of  all  the  defendants ;  one  to  re-examine  a  wi 
and  the  odier  to  permit  them  to  amend  their  answi 
to  file  a  supplemental  one ;  which  were  denied.  '. 
both  these  orders  die  defendants  appealed  to  the  cou 
the  correction  of  errors,  and  the  decisions  of  this 
were  there  affirmed.  After  the  decision  of  the  lasl 
tion,  and  before  the  appeal  from  that  decision,  the  d€ 
ant  Beach,  without  any  previous  order  of  the  court  a 
r*808]  ing  him  to  do  so,  put  in  a  *new  and  separate  answc 
himself;  having  then  recently  discovered  that  he  ha< 
sworn  to  the  first  answer.  And  the  complainants 
moved  to  take  this  answer  off  the  files  of  thd  com 
irregulai'ly  and  improperly  filed. 

/i  IToytj  for  the  complainants. 

S.  A.  Foot^  for  the  defendants. 
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The  Chancellor.  There  can  be  no  possible  donbt  that  ^^ 
the  filing  of  this  second  answer,  without  the  leave  of  the  FultcM  Bank 
court,  was  irregular,  and  the  same  was  a  uuUitj.  The  bJ^^ 
court,  for  the  purpose  of  preventing  irregularities  and  to 
preserve  its  files  from  being  encumbered  with  improper 
papers,  prohibited  answer's  from  being  filed  without  oatb, 
except  under  an  order  of  the  court.  But  an  answer  thuB 
filed  was  good  as  against  the  party  who  put  in  the  samei^ 
and  it  did  not  lie  in  hia  moutli  to  complain  of  his  owH- 
iiTegularity,  or  of  that  of  liis  solicitor.  If  the  complain- 
afnts  had  known  of  the  answer  not  being  sworn  to,  they 
might  notwithstanding  have  treated  it  as  a  valid  answer; 
and  if  they  chose  to  treat  it  as  such,  it  would  have  thd  • 
Ame  effect  in  favor  of  the  defendants  as  if  it  had  beea 
Bworh  to  by  all.  "VtTiether  in  this  particular  case  their 
solicitor  did  know  of  the  fact  is  therefore  immaterial, 
though  I  presume  all  parties  supposed  for  nearly  two  years 
afterwards  that  it  had  been  actually  sworn  to  by  all  the 
defendants  whose  answer  it  professed  to  be.  As  it  was  a 
joint  and  several  answer,  if  it  was  irregular  as  to  one  of 
the  defendants,  it  was  irregular  as  to  all.  There  is  no  pr^ 
toice  that  it  was  not  precisely  such  an  answer  as  Ifeach' 
would  have  consented  to  if  it  had  been  presented  to  him, 
at  that  time,  instead  of  being  put  in  by  his  co-defendant, 
who  was  also  his  solicitor;  though  subsequent  events  have 
made  it  of  importance  to  all  the  defendants  now  to  alter 
their  defence.  At  the  time  this  last  answer  was  put  in, 
the  other  defendants  had  the  same  right  to  take  advantage 
of  their  former  irregularity  as  Beach  himself.  Tlie  testi- 
mony had  been  taken  for  all  the  defendants,  and  the  cause 
was  in  readiness  for  hearing  as  to  all. 

This  irregularity  has  not  been  cured  by  any  act  of  the 
complainants.  Even  if  the  subsequent  appeal  was  not  an 
♦absolute  abandonment  of  his  answer,  the  complainants  f  *309J 
have  done  no  act  founded  on  the  answer  by  which  it  was 
treated  as  a  regular  proceeding.  It  was,  in  that  stage  of 
the  proceeding,  absolutely  void,  and  eould  not  be  made 
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ma  good  without  some  positive  act  of  the  complainants  affirm* 
tftw  ing  its  validity.  If  they  had  filed  a  replication  thereto/ 
Ford.  neither  party  could  have  taken  any  proofs  thereon  witliout 
a  special  order  of  the  court,  as  the  proofs  were  regularly 
closed ;  and  the  court  of  errors,  on  the  appeal  which  was 
then  pending,  have  decided  that  they  cannot  be  opened. 
It  was  therefore  not  material  whether  they  moved  to  take 
it  ofF  the  files  immediately  after  it  was  placed  there,  or 
at  a  later  period.  If  this  motion  had  not  been  made,  the 
paper  thus  filed  could  notj  on  the  hearing,  have  been 
treated  as  any  part  of  the  pleadings  in  the  cause ;  and 
after  the  decisions  of  the  court  of  dernier  resort  on  other 
questions  in  this  cause,  founded  on  the  presumption  that 
the  cause  was  in  readiness  for  hearing  on  the  pleadings 
and  proofs  as  they  formerly  stood,  this  court  could  not 
have  treated  this  as  a  valid  answer. 

As  this  paper  is  improperly  on  the  files,  and  ought  not 
to  remain  there  to  produce  confusion  in  the  records,  the 
motion  that  it  be  taken  off  the  files  must  be  granted.  But 
as  the  same  thing  would  have  beeu  done  at  the  hearing, 
on  a  mere  suggestion,  when  all  the  facts  were  before  the 
court,  I  shall  not  charge  the  adverse  party  with  the  costa 
of  this  application.(a) 


[»810]  *Law  v.  Ford. 


j^i  a  general  rale,  each  one  of  the  membera  of  a  copartnership  has  an 
equal  right  to  the  poaseesion  of  the  partnership  effects,  and  to  coUect 
and  apply  them  in  satisfaction  of  the  debts  of  the  firai. 

Where  either  partner  has  a  right  to  dissolve  the  partnership,  and  the  arti* 
dee  of  copartnership  do  not  provide  for  the  settlement  of  the  concern, 
upon  a  bill  filed  for  that  purpose  by  one  of  the  partners,  the  appointment 
of  a  receiver  is  a  matter  of  course. 

In  such  case  the  court  wiU  direct  the  receiver  to  apply  the  partnership 
funds  to  the  payment  of  all  the  debts  of  the  firm,  rateably,  without  giT* 
ing  any  preference  to  the  favorite  creditors  of  either  partner. 

(•)  Affirmed  December,  1830,  6  Wend.  Repc  8«. 


i^ 
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This  was  an  application  for  the  appointment  of  a  re-       ^^^Q* 
ceiver,  to  dispose  of  the  effects  and  close  up  the  concerns      Keyes 
of  a  partnership,  on  a  bill  filed  by  one  partner  against      hJ[a 
another.    The  application  was  resisted  on  the  ground  that 
the  partner  who  was  in  possession  of  the  partnership  books    ^**^'  ^^*^ 
and  eflfects,  was  willing  to  give  security  for  the  faithful 
application  of  the  effects  in  payment  of  the  debts. 

S.  J?,  ff.  Judah^  for  tlie  complainant. 

Je^e^  OaJdey^  for  defendant. 

Tbs  Chanoellob  said  that,  as  a  general  rule,  each 

partner  had  an  equal  right  to  the  possession  of  the  part- 

^©rsliip  effects,  and  to  collect  and  apply  them  in  satisfao- 

^^^    of  the  debts  of  the  firm.    Tliat  where  either  party 

"*d  a  right  to  dissolve  the  partnership,  and  the  agi*eement 

'^©tween  the  parties  made  no  provision  for  closing  up  the 

<^oncem,it  was  of  course  to  appoint  a  manager  or  receiver, 

^^  ^  bill  filed  for  that  purpose,  if  they  could  not  arrange 

^^  matter  between  themselves.    That  in  such  a  case  the 

^^^^^t  would  direct  the  receiver  to  apply  the  partnerahip 

^^^perty  and  funds  to  the  payment  of  all  the  debts  of  the 

^'^^j  rateably,  without  giving  a  preference  to  the  favorite 

^'^^iitors  of  either  partner. 


*Ketes  v.  Brush.  [*311 

"^^re  an  absolute  aMignment  of  all  the  assignor's  property  and  choses  in 
^^tion,  contained  a  provision  that  the  assignor  would,  with  all  conve- 
^^ient  speed,  make  out  an  inventory  of  such  property  and  choses  in  ao- 
^^OD,  and  which  inventory,  when  made  out,  was  to  be  considered  a  part 
^f  the  assignment;  it  was  held  that  the  assignment  conveyed  a  present 
interest  to  the  assignee,  and  that  its  taking  effect  did  not  depend  upon 

w     ^^e  makirg  out  of  the  inventory. 

'^^  'the  assignor  negleots  to  furnish  the  schedule  required  by  the  assignment, 
the  aasigneo  may  file  a  biU  for  discovery  against  him,  and  also  to  obtain 
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I9t6,  a  delivery  of  the  books  and  securitiee ;  ahd  he  will  also  be  entitled  to  an 

'—  injunction  against  the  assignor  restraining  him  from  wasting  the  prop- 

tV  erty. 

Bittiih  "Wbere  aii  insolvent  debtor  assigns  all  his  property  to  his  surety  for  hk 
indlemnity,  the  surely  is  entitled  to  the  possession  of  the  property  so  «» 
signed,  in  order  to  discharge  tiie  responsibilities  whieh  he  has  assumed, 
ibr  the  debtor. 
The  creditors  of  the  insolvent  debtor  to  whom  the  surety  is  liable,  ea« 
also  compel  the  appropriation  of  the  property  in  the  manner  directed b^ 
the  assignment 
If  the  assignee  becomes  insolvent,  the  assignor  may  apply  for  the  appoint 
ment  of  a  receiver  to  execute  the  trusts  declared  in  the  assignment 

KoT.  letli  This  was  a  motion  to  dissolve  the  injunction,  heretofo"-, 
issued  in  this  cause,  restraining  the  defendant  from  c^i 
lecting  or  selling,  assigning  and  transferring  certain  deb^ 
choses  in  action,  goods  and  other  property  assigned  to  Ci 
complainant  to  indemnify  him  as  endorser  and  secnr  -i. 
for  the  defendant,  and  to  pay  oflf  the  debts  for  which  -^ 
complainant  had  become  responsible. 

J.  0.  Morse  and  M,  T.  Heynoldsy  for  the  complainsBu 

ALvan  Stewart^  for  the  defendant 

The  CnANCELix^.  Tlie  defendant  is  under  a  mistak^^ 
supposing  that  the  assignment  of  the  26th  of  May,  \&  « 
was  inoperative  in  consequence  of  his  neglect  or  refnsafcl 
make  out  and  annex  thereto  a  schedule  or  inventory  or  "i 
property  and  effects  assigned.  The  assignment  was  aT:> 
lute  and  conveyed  a  present  interest  to  the  complair*^ 
in  all  the  property,  choses  in  action,  and  effects  of  * 
defendant.  The  part  of  the  agi'eement  relied  on  bjr  * 
r'^812]  defendant  as  *conditional,  after  making  an  absolute  ^r^ 
and  conveyances  of  all  the  property,  effects  and  chosoi* 
action  of  the  defendant  of  every  description,  concluded 
follows :  "  A  just  and  true  inventory  of  all  which  boo* 
book  accounts,  debts,  bonds,  notes,  demands,  goods,  ch^ 
tels  and  property,  is  to  be  made  aut  in  writing  by  tlie  sa-^ 
£.  Brush  with  all  convenient  speed,  and  to  be  aanexi^ 
hereto,  and  be  made  and  considered  a  part  of  this  inde^ 
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tare  of  assignment."  The  annexation  of  the  schedule  isso. 
was  not  a  condition  precedent,  npon  the  performance  of  Keytp 
which  the  assignment  was  to  take  effect.  The  neglect  to  BaA. 
specify  the  particular  property  and  effects  intended  to 
be  conveyed  might  furnish  a  presumption  of  fraud  in  n 
suit  between  the  assignee  and  other  creditors  of  the  d^ 
fendant ;  and  for  that  reason,  as  well  as  for  the  convenience 
of  all  parties,  it  was  proper  to  insert  that  clause  in  the 
covenant.  A  similar  question  recently  came  before  the 
supreme  court  of  Massachusetts,  in  Emerson  v.  Knowery 
(8  Pick.  Hep.  63,)  and  it  was  there  held  that  tlie  assign- 
ment was  valid  and  binding  on  the  assignee,  although  the 
assignor  had  neglected  to  make  out  and  annex  the  sched- 
ule according  to  bis  agreement.  In  the  case  before  me 
the  intention  of  the  parties  is  perfectly  manifest ;  for  U 
was,  in  and  by  the  assignment,  agreed  and  declared  that 
the  assignee  should  immediately  take  into  his  possession 
the  assigned  property,  and  which  was  to  be  specified  in 
the  inventory  that  Brush  was  to  make  out  witli  all  conve- 
nient speed. 

But  it  is  said  this  was  a  hard  and  unconscientious  agree- 
ment which  this  court  ought  not  to  aid  the  complainant 
in  enforcing.  If  this  was  only  an  agreement  on  the  part 
of  the  defendant  to  give  a  preference, 'tiie  specific  perform- 
ance of  which  might  deprive  the  defendant  of  the  benefit 
of  the  insolvent  acts,  this  court  would  certainly  hesitate 
long  before  it  would  decree  a  performance.  I  am  satis- 
fied however  that  the  preference  has  already  been  given, 
and  that  the  legal  interest  in  the  tangible  property,  and 
the  equitable  interest  in  the  choses  in  action,  is  already  in 
the  complainant  The  property  cannot  therefore  be  reach- 
ed by  other  creditors  until  the  debts  for  which  Keyes  is 
responsible  are  first  satisfied.  The  only  question  now  is 
whether  the  insolvent  assignor  shall  be  *permitted  to  ap-  [•SIS] 
propriate  the  proceeds  of  the  property  to  his  own  use,  or 
shall  allow  them  to  be  received  and  applied  to  the  satia- 
faction  of  these  particular  debts.    The  creditors  of  Bmehi 
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183^0*  to  whom  the  complainant  is  responsible,  have  now  an  in* 
SneUiog  terest  in  this  question ;  and  may,  if  they  please,  compel 
Wtkiatm,  ^^  appropriation  of  the  property  to  the  objects  of  the 
trust  in  the  manner  contemplated  by  the  assignment.  If 
the  assignee  is  irresponsible,  even  the  defendant  has  such 
an  interest  in  the  property  as  would  authorize  him  to  ap* 
ply  for  the  appointment  of  a  receiver  to  collect  and  apply 
the  proceeds  of  the  assigned  property  to  the  purposes  of 
the  trust. 

The  remedy  of  the  complainant  at  law  was  not  com- 
plete. As  the  defendant  had  neglected  to  comply  with 
his  agreement  to  furnish  an  inventory  of  the  assigned 
property,  it  was  necessary  for  Keyes  to  come  here  for  a  dis- 
covery thereof,  and  to  obtain  a  delivery  of  the  books  and 
securities.  It  was  also  necessary  to  come  to  this  court  for 
injunction  to  prevent  the  property  from  being  wasted  by 
the  defendant.  The  court  having  obtained  jurisdiction 
of  the  suit  for  these  legitimate  purposes,  will  now  retain 
it  for  the  purpose  of  having  the  property  collected  and 
applied  to  the  objects  of  the  trust.  The  answer,  so  far  as 
it  is  responsive  to  the  bill,  shows  that  the  injunction  does 
not  restrain  the  defendant  from  doing  any  thing  which  he 
has  a  legal  or  equitable  right  to  do.  The  injunction  must 
therefore  be  retained  until  the  further  order  of  the  court 
Either  party  is  to  be  at  liberty  to  apply  for  a  receiver,  on 
^  due  notice  of  such  an  application,  to  collect  the  trust 
funds,  and  to  preserve  them  pending  this  litigation  ;  and 
the  costs  of  the  present  motion  are  to  abide  tiie  further 
order  of  the  court. 


[  ol4j  *Snellino  &  Baxteb  v.  Watrous  and  others. 

Where  the  defendant  was  in  contempt  for  not  putting  in  an  answer,  and 
an  attachment  had  been  issued  against  him,  upon  which  he  could  not 
be  found ;  and  afterwards,  upon  hii  application  to  the  proper  officer  for 
hii  discharge  under  the  insolrent  act,  the  complainant,  with  the  riew 
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of  procuring  his  arrest  upon  the  attachment,  obtained  an  order  for  his         1880. 
personal  examination  before  such  officer,  and  alter  such  examination  of      ^    |.. 
the  defendant  was  closed,  and  as  he  was  leaving  the  office,  the  com-  y. 

plainant  caused  him  to  be  arrested  upon  the  attachment,  t^  was  held,     TTatioai. 
that  as  the  defendant  was  arrested  by  such  an  improper  contrivance,  he 
ought  to  be  discharged. 

An  attachment  for  the  non-payment  of  costs  only,  although  in  form  a 
criminal,  yet  in  substance  is  a  civil  proceeding,  and  a  party  will  be  en- 
titled to  the  like  protection  from  arrest  thereon,  as  in  other  civil  proceM, 
during  his  attendance  as  a  party  or  witness  before  some  court  or  officer, 
and  a  reasonable  time  to  go  and  return. 

Whether  the  like  protection  would  be  extended  to  cases  where  the  court 
can  punish  by  fine  and  imprisonment  upon  an  attachment  to  enforce  a 
civil  right  or  remedy  I    Quiere. 

The  defendant  "Watrous  was  in  contempt  for  not  an-  Not.  2Sd. 
Bwering;  and  an  attachment  was  issued  against  him, 
upon  which  he  could  not  be  found  by  the  officer.  But 
having  applied  for  his  discharge  under  the  insolvent  act, 
to  the  recorder  of  New  York,  the  complainant's  counsel 
opposed  his  discharge,  and  procured  an  order  for  his 
personal  examination  before  the  recorder.  After  the  de- 
fendant's examination  was  closed,  and  as  he  was  leaving 
the  recorder'^  office,  the  complainants'  counsel  caused 
him  to  be  arrested  on  the  attachment.  Tlie  defendant 
immediately  applied  to  the  recorder  for  his  discharge, 
who  referred  tlie  question  to  the  chancellor  for  his  decision 
thereon. 

D.  D.  Field,  for  the  complainants. 

C.  W.  Sanford,  for  the  defendant. 

The  Chancellob.  If  this  was  an  attachment  for  the 
non-payment  of  costs  merely,  or  a  precept  to  commit  the 
defendant  for  the  non-payment  of  a  sum  of  money,  under 
an  order  of  the  court,  the  proceeding,  although  in  form 
in  the  name  of  the  people,  would  in  substance  be  a  civil 
proceeding ;  *and  the  defendant  would  be  protected  from  [*3151 
arrest  thereon  during  his  attendance  before  the  recorder, 
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IMO*  and  until  he  had  a  reasonable  time  to  return  homo.  (Ex 
HalUnbeck  parte  Parker,  3  Ves.  554.  United  States  v.  JEdme,  9 
jj^^,  Serg.  &  Rawl.  150.  Ex  parte  Eicke,  1  Glyn.  &  Jan.  261.) 
Whether  the  protection  extends  to  those  cases  in  which 
the  court  is  authorized  to  punish  the  party  by  fine  and 
imprisonment,  on  an  attachment  to  enforce  a  civil  right  or 
remedy,  admits  of  some  doubt. 

But  under  the  circumstances  of  this  particular  case,  the 
defendant  must  be  discharged  from  the  arrest.  Where 
the  party  has  not  in  fact  been  guilty  of  a  crime,  this 
court  will  not  permit  the  complainant  to  resort  to  any 
unfair  and  inequitable  method  to  enforce  the  process  of 
attachment.  It  is  very  evident  that  the  proceeding  before 
the  recorder  to  procure  the  personal  attendance  of  the 
insolvent  was  a  mere  device  to  enable  the  complainants 
to  arrest  him  on  this  attachment.  I  cannot  allow  a  party 
thus  to  abuse  the  process  or  the  remedial  power  of  any 
court  In  Wells  v.  Gumey^  (8  Bam.  &  Cress.  679,)  where 
by  the  contrivance  of  the  plaintiff's  attorney  the  defend- 
ant was  arrested  on  Sunday  for  an  assault  actually  com 
mitted,  but  for  the  real  purpose  of  detaining  him  until 
Monday,  so  that  he  might  be  arrested  in  a  civil  suit,  the 
court  of  king's  bench  discharged  the  defendant  from  the 
last  arrest. 

The  defendant  Watrous  must  be  discharged  from  the 
arrest  on  this  attachment ;  but  on  condition  .that  no  ac- 
tion for  false  imprisonment  be  brought  by  him. 


[*816]  ^HALLElfBEOK  AND  WIFE  V.  BbADT  AND  0THEB8. 

Hie  share  of  the  proceeds  of  a  sale  In  partition  belonging  to  a  wife  will 
not  be  paid  to  the  husband,  unless  a  master  certifies  that  on  a  priyata 
eanmination  of  the  wile,  he  folly  esq^lained  to  her  the  nature  and  ezteni 
of  her  rights,  and  that  she  Tolontarily  consented  to  relinquish  them  io 
&Tor  of  her  husband,  either  absolutely  or  on  the  terms  and  conditioM 
q)6eified  in  such  certificate. 

Bwii  «OBiCfit  given  before  a  eommissioner  of  deeds  is  insufficient 
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This  was  an  application  for  an  order  to  permit  the       iBsa 
husbands  of  two  parties  in  a  partition  suit  to  receive  the  HaUenbedk 
shai'es  of  the  proceeds  of  the  sale  which  belonged  to      Brl'dt 
their  wives.    The  petition  upon  which  the  application 
was  founded,  and  which  contained  the  consent  of  the^****™^^ 
wives  to  such  an  order,  was  acknowledged  before  a  com- 
missioner of  deeds. 

The  Chancellor  decided  that  such  an  acknowledge 
ment  was  insufficient.  That  the  acknowledgment  and 
consent  of  the  wife  must  be  taken  before  one  of  the 
mastera  of  this  court,  who  was  competent  to  understand 
the  nature  and  extent  of  her  equitable  right  to  a  pro- 
vision out  of  her  separate  property  before  it  could  be 
claimed  by  the  husband.  That  it  should  appear  from  the 
certificate  of  the  master  tliat  on  a  private  examination  of 
the  wife  he  had  fully  explained  to  her  the  nature  and  ex- 
tent of  her  rights,  and  that  she  voluntarily  consented  to 
relinquish  them  in  favor  of  the  husband,  either  absolutely, 
or  on  the  terms  and  conditions  specified  in  such  cer- 
tificate. [1] 

[1]  In  equity,  there  is  no  neceaeity  that  a  partition  should  be  so  made 
as  to  give  each  pai-ty  a  share  in  every  part  of  tlie  property.  Each  party 
most  have  their  share  in  value,  "which  is  all  that  is  required.  Brookfield 
V.  Williams,  1  Green's  Ch.  Rep.  341.  Te  make  the  value  of  the  several 
shares  equal,  one  party  may  be  required,  under  certain  circumstances,  to 
pay  money  on  his  share  to  those  who  receive  a  share  of  less  value.  lb. 
An  equitable  partition  may  be  made  so  as  to  assign  that  portion  of  the 
land  on  which  the  improvements  are  placed,  to  the  person  who  has  made 
them.  lb.  Where  one  of  the  tenants  in  common,  of  an  undivided  tract 
of  land,  pays  the  taxes  upon  his  share  of  the  tract,  and  a  certain  number 
of  acres  undivided  are  sold  out  of  the  whole  tract,  to  pay  the  taxes  upon 
the  shares  of  his  co-tenants,  his  legal  interest  in  the  whole  tract  will  not 
be  diminished  by  such  sale,  but  the  sale  will  only  diminish  the  interests 
of  his  co-tenants  in  the  undivided  tract  Broker  v.  Devereaux,  8  Paige, 
618.  Three  persons,  who,  under  the  construction  of  a  will,  tnmed  out  to 
be  tenants  in  common  with  others,  and  who  had  expended  a  large  snm  in 
ralnable  improvements  on  the  premises,  in  good  faith,  supposing  that  thay 
were  the  sole  owners,  were  allowed,  in  partition,  for  such  amount' as  ih« 
present  value  of  the  premises  was  enhanced  by  such  improvamenlib 
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1880.  Conklin  t.  Conklin,  3  Sand.  Cb.  Rep.  64.  F.  the  compluDAn 
In  th^  mtUw  ***  ^**  ^^®  trhole  title,  improTet  parts  of  real  estate,  and  make 
ti  Hemiap.  ad^  '^1'  a  portion.  Afterwards  it  turns  oat  that  the  legal  eats 
is  in  R.'s  heirs.  In  a  bill  for  partition :  It  was  hdd,  that  the  < 
and  his  grantees  should  hare  the  improved  portion,  and  that  hi 
should  be  liens  thereon.  8L  Fdix  t.  Rankin,  8  £dw.  Ch.  'Ba 
the  case  of  partition  of  real  estate,  held  in  joint  tenancy  or 
common,  there  is  an  implied  warranty  between  the  parties  t 
tition,  by  which  they  have  a  mutual  right,  in  case  of  an  evieti 
mount  title,  to  have  compensation  from  each  other  for  the  loai 
and  this  right  exists  against  alienees,  though  not  in  their  faTi 
remedy  is  by  bill  in  chancery,  either  by  setting  aude  the  ] 
being  founded  in  mistake,  if  it  can  be  done  without  injustice, 
then  by  a  decree  of  pecuniary  contribution.  Sawyers  ▼.  Caii 
Tenn.  Rep.  266.  Lapse  of  time  will  not  raise  the  presompi 
tition  of  lands,  so  as  to  bar  the  claims  of  minors,  unlesa  thers 
dence  that  there  had  been  a  division.  Bolt  t.  RoberUon^  1 
Eq.  Rep.  476.  Where  partition  of  personalty  which  allotted 
her  distributive  share  was  made  in  1881,  and  the  return  wai 
nunc  pro  tunc  in  1886,  more  than  four  years  afterwards,  and  t 
died  in  the  mean  time,  but  the  husband  had  possession  before 
held,  that  the  marital  rights  of  the  husband  had  attached  on  t 
allotted  to  his  wife.  Hutan  t.  Wallace,  Richardson's  Eq.  B 
order  confirming  the  return  of  commissioners  in  partition,  l 
back  to  the  actual  partition,  and  operates  to  vest  the  legal  tit! 
time.  lb.  Where  the  complainants  in  a  partition  suit,  gave  i 
mortgage  upon  their  interest  in  the  land  of  which  partition  i 
during  the  pendency  of  the  suit,  and  the  premises  were  after 
under  an  order  of  sale  made  in  that  suit,  it  seems  that  the  hol< 
bond  and  mortgage  cannot  apply,  by  a  partition  in  that  suit,  t 
is  not  a  party,  for  the  payment  of  the  part  of  the  proceeds 
which,  by  the  decree,  are  directed  to  be  paid  to  the  complainan 
ho  must  seek  his  relief  by  bill  Ellis  and  wife  v.  Mestervie  am 
Paige,  467.    See  Waterman's  Am.  Ch.  Dig.  tit  pAaTrnox. 


In  the  matter  of  Heuhip. 


Upon  an  application  under  the  statute,  (2  R.  S.  110,  §  61,)  to  rect 
irregularities  in  the  sale  of  real  estate  made  by  an  administratri 
order  of  a  surrogate,  it  was  held  that  an  injunction  to  stay  p 
at  law  could  not  be  granted  until  the  report  of  the  master  c 
to  the  facts  and  the  names  and  residences  of  the  persons  enti< 
eatate,  as  heirs  or  devisees,  or  as  persons  claiming  under  them 
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*l^i&  ^lie  ippeamiicc  of  the  pArtiee  entitled  to  the  estate,  a  temporary  in-         1880. 
^unetion  may  be  granted,  to  stay  the  proceedings  at  law  until  the  In  the  mattoi 
questioR  *a8  to  the  fairness  of  the  surrogate's  sale  is  determined  by  the    of  Hemiup. 
court ;  and  a  reference  will  be  made  to  a  master  to  examine  the  wit- 
nesses AS  to  this  point 
^ersver  the  court  of  ehaneery  has  power  to  make  an  order  in  consequence 
^possessing  jurisdiction  otct  the  subject  matter  of  the  suit  or  proceed- 
ing* and  which  a  person  is  bound  to  obey  in  consequence  of  his  being 
either  actually  or  constructively  a  party  to  the  suit,  it  may  enforce  obe- 
dienee  to  sueh  order  by  the  process  of  injunction  founded  upon  a  petition 
K'^'^y,  although  no  bill  has  been  filed  against  such  person, 
iss  filing  of  the  petition  in  such  cases  is  a  substitute  for  a  bill,  and  is  a 
nbsteiitial  compliance  with  the  statute,  (2  R.  &  179,  %  71.) 
Tie  provision  of  the  statute  prohibiting  the  issuing  of  an  injunction  until 
^  bill  is  filed,  relates  only  to  those  cases  where  the  court  obtains  its 
Jarisdietion  of  the  cause  in  no  other  way  than  by  a  proceeding  by  bill 
las  eoart  has  no  power  to  rectify  any  other  irregularities  in  a  surrogate's 

**^  thma  those  specified  in  section  61,  (2  R.  S.  lia) 
las  remedy  of  the  purchaser  in  other  cases  is  either  at  law  against  the  ex- 
^^^r  or  administrator  upon  the  covenants  in  his  deed,  or  by  bill  against 
^  beirs,  upon  the  ground  that  they  have  been  benefited  by  the  pro- 
•••^ofthesaleL 

A.  PKimoN  was  presented  in  this  case,  nnder  the  provi-    I>6a  7th. 

61008  of  the  revised  statutes,  to  rectify  certain  irregulari- 

^^  in  the  sale  of  real  estate  by  an  administratrix  under  a 

^'^'^gate's  order,  and  to  confirm  the  sale.    (2  R.  S.  110,  § 

^^*)     The  petition  set  forth  the  sale,  and  stated  that  the 

P^^itioner  had  acquired  title  by  divers  mesne  conveyances 

"^^  the  purchaser ;  that  the  heirs  at  law  of  the  intestate 

"*d  Commenced  an  action  of  ejectment  to  recover  the 

Py^uuses  from  the  petitioner;  and  that  he  had  recently 

^^^^vered  his  title  under  the  sale  to  be  defective,  because 

^  discreel  person  had  been  appointed  by  the  surrogate 

^  join  in  the  sale,  as  was  required  by  the  statute  in  force 

?*  the  time  the  order  for  such  sale  was  made.   (1  R.  L.  451, 

^  ^.)    The  petitioner  prayed  for  the  usual  order  of  refer- 

^^e  under  the  statute ;  and  also  for  an  injunction  to  stay 

^  proceedings  at  law  in  the  mean  time. 

Ttki  Chakcsllos  decided  that  in  that  stage  of  the  pro* 
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iMa       ceedings  his  authority  was  special,  and  was  limited  by  tb 

In  the  mutter  statute  to  the  making  of  an  order  of  reference  to  the  ma 

of  Henoiap.  ^^^  ^^  report  as  to  the  facts,  and  the  names  and  residence 

of  the  pei*sons  entitled  to  the  estate  as  heirs  at  law  or  di 

visees  of  tlie  decedent,  or  as  claiming  under  them.    Thi 

[*818]        until  such  ^preliminary  examination  and  report  had  bee 

made  by  the  master,  the  court  could  not  know  who  wei 

the  persons  against  whom  the  proceeding  was  institutec 

That  having  no  jurisdiction,  either  over  the  proper^  fo 

the  recovery  of  which  the  suit  was  brought,  or  over  th 

persons  of  the  plaintiffs  in  that  action,  an  injunction  t 

stay  their  proceedings  at  law  could  not  then  be  granted. 

After  notice  Iiad  been  published,  and  had  been  serve 

on  the  heirs  at  law  of  tlie  intestate  residing  in  this  stal 

the  latter  appeared  to  show  cause  why  the  sale  and  cc 

veyance  should  not  be  confirmed.     The  chancellor  rr 

being  prepared  to  decide  the  question  at  that  time,  M 

application  was  renewed,  on  the  part  of  the  petitioneri 

an  injunction  or  order  to  restrain  the  trial  of  the  suiH 

law  until  the  final  decision  of  this  matter. 

J.  jRhoadeSj  for  the  petitioner. 

O.  M.  JJopkinSj  for  the  heirs  at  law. 

The  Ohancellor.  The  heirs  at  law  who  come  her^ 
oppose  this  application  are  now  parties  to  a  suit  or  }>^ 
ceeding  before  the  court ;  and  as  such  parties  they  nu 
be  compelled  by  an  order  of  the  court  to  do,  or  to  rcfht: 
from  doing  any  thing  which  is  necessary  to  enable  tb 
chancellor  to  exercise  the  jurisdiction  and  give  such  relicr: 
to  the  petitioner  as  was  contemplated  by  the  statute,  t 
would  be  a  matter  of  course,  on  a  bill  filed,  to  enjoin  tfai 
heirs  at  law  from  proceeding  in  the  ejectment  suit  until 
the  question  could  be  disposed  of  on  this  application.  Th( 
relief  asked  for  here  would  be  in  a  great  measure  useldai 
if  the  heirs  were  permitted  to  go  on  with  thoir  suit  at  lav 


CASES  IN  CHANCERY.  818 

anti   >btain  possession  of  the  property,  and  collect  their       isso. 
costt  ind  the  mesne  profits,  while  these  proceedings  were  in  themattei 
delaj  id  by  a  protracted  examination  of  the  merits,  or  by  ^     ^^"'^ 
an  appeal  to  the  court  for  the  correction  of  errors  from 
the  decision  of  the  chancellor. 

The  provision  of  the  revised  statutes,  (2  R.  S.  1Y9,  § 
71,)  which  prohibits  the  issuing  of  an  injanction  until  the 
bill  is  filed,  is  to  be  construed  in  connection  with  the  sec- 
tion immediately  preceding,  relative  to  the  subpoena. 
Those  *provisions  relate  only  to  cases  where  the  court  [♦819] 
obtains  jurisdiction  of  the  cause  by  a  proceeding  by  bill; 
and  where,  by  the  English  practice,  the  plaintiff  was  in 
some  cases  permitted  to  take  out  and  serve  a  subpoena 
and  injunction  before  his  bill  was  actually  filed.  (1 
Grant  Ch.  Prac.  18.)  It  is  a  mere  extension  of  the  22d 
section  of  the  statute  4  Anne,  ch.  16,  which  contained  an 
exception  in  favor  of  injunction  bills.  There  is  a  variety 
of  cases  in  which  this  court  enforces  its  orders  and  decrees 
by  injunction,  where  the  proceeding  is  founded  on  a  peti- 
tion only,  and  without  any  bill  filed.  The  filing  of  the 
petition  in  these  cases,  which  is  the  substitute  for  a  bill, 
is  a  substantial  compliance  with  the  requirement  of  the 
statute.  In  this  case  the  notice  which  is  required  to  be 
served  on  the  heirs  at  law,  or  to  be  published  if  they  are 
absentees,  is  a  substitute  for  the  subpoena,  and  gives  the 
court  jurisdiction  over  their  pei-sons,  so  far  as  is  necessary 
to  compel  obedience  to  any  order  properly  made  in  rela- 
tion to  the  subject  of  this  proceeding. 

Wherever  this  court  has  power  to  make  an  order  in 
consequence  of  having  jurisdiction  over  the  subject  matter 
of  the  suit  or  proceeding,  and  which  a  person  is  bound  to 
obey  in  consequence  of  his  being  either  actually  or  con- 
structively a  party  to  the  suit,  it  may  enforce  obedience 
to  such  order  by  the  process  of  injunction,  under  the  seal 
of  the  court ;  which  is  the  usual  way  of  giving  notice  of 
its  orders  and  decrees  to  those  who  are  not  actually  or 
constructively  present  in  court.    Thus   in  the  cflhse  of 
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^880.       Creagh,  a  lunatic,  whose  property  was  under  the  con 
In  the  matter  of  the  court,  in  the  hands  of  a  committee,  an  injunct 
o     enuup.  f^^jj^j^^  ^jj  ^  petition  merely,  was  issued,  to  restrain 
tenant  of  the  estate  from  committing  waste  thereon. 
Ball  &  Beat.  108.)    And  in  Cammajor  v.  Strode^  (1  g 
&  Stu.  381,)  where  a  person,  not  a  party  to  the  suit, 
become  a  purchaser  under  the  decree,  the  court  doci 
that  he  had  thereby  submitted  himself  to  its  jurisdict 
as  to  all  matters  relating  to  him  in  that  character^ 
might  by  order  be  compelled  to  pay  the  purchase  moi 
He  was  therefore  enjoined  from  committing  waste  on 
property  sold  until  the  purchase  money  was  paid.    I 
also  the  ordinary  practice  of  the  court,  where  it  has  m 
[*820]        a  decree  for  an  account  and  ^distribution  of  the  fane 
the  hands  of  executors  and  tioistees,  to  restrain  legal 
and  creditors,  not  parties  to  the  suit,  from  proceeding 
law  against  the  executors  or  trustees  ;  whether  such  ci 
iters  or  legatees  have  come  in  and  proved  their  dc 
under  the  decree  or  otherwise.    And  tliis  is  constai] 
done  by  petition  in  the  original  suit,  and  without  tlie 
pense  of  a  new  bill  against  the  parties  enjoined.    {Bei 
champ  V.  The  Marquis  of  Huntley^  Jacob's  Rep.  5 
Farhm  v.  Wilson^  11  Price's  Eep.  95.    Eden  on  Inj.  S 
So  also  in  proceedings  before  the  English  chancellor 
bankruptcy,  which  is  not  strictly  a  proceeding  in  the  co 
of  chancery,  it  is  his  constant  practice  to  exercise  ^ 
power  of  making  orders  affecting  the  rights  of  persons^ 
are  actually  or  constructively  parties  to  the  proceedin. 
and  to  enforce  obedience  to  such  orders  by  process  of 
junction,  under  the  great  seal,  or  commitment    (Ex  pfl 
Hardenburgh,  1  Eose's  Eep.  204.    Ex  parte  Pease, 
232.    Ex  parte  Figes,  1  Glyn.  &  Jam.  122.    Ex  pa 
Gould,  id.  231.    Ex  parte  Hawkins,  1  Mont.  &  M'Ax 
115.) 

In  the  case  now  before  me  the  court  has  jurisdict 
over  the  parties  who  have  appeared  to  oppose  this  ap" 
cation.    It  will  be  necessary  to  direct  a  reference  t 
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master,  so  as  to  give  both  parties  an  opportunity  to  ex-       issi. 
amine  witnesses,  as  to  the  bona  fides  of  the  sale,  who  may     Graham 
be  unwilling  to  make  affidavits  of  the  facts.    The  ends  of      gjv_ 
justice  therefore  require  a  temporary  stay  of  the  proceed- 
ings at  law  until  this  court  can  dispose  of  the  question 
now  pending  before  it^  and  an  injunction  must  issue  ac- 
cordingly, unless  the  plaintiffs  in  the  suit  at  law  will  stipu- 
late on  the  trial  to  waive  the  objection  that  no  discreet 
person  was  joined  with  the  adminbtratrix  in  the  sale  and 
conveyance. 

The  other  objections  to  the  regularity  of  the  proceed- 
ings, such  as  die  neglect  of  the  surrogate  to  appoint 
guardians  for  the  infant  children,  and  the  question  whether 
he  could  authorize  the  administratrix.to  decide  that  a  part 
of  the  lot  could  not  be  sold  without  prejudice  to  the  heirs, 
or  whether  he  should  have  examined  and  adjudicated 
npon  that  point  himself  before  the  order  of  sale  was  made, 
must  be  left  open  for  the  decision  of  the  court  of  law.  K 
these  &re  defects  which  *render  the  title  acquired  under  [*321J 
the  sale  invalid  at  law,  they  cannot  be  cured  by  the  chan- 
cellor on  this  petition.  And  the  purchaser  must  seek  his 
remedy  against  the  administratrix  and  her  husband,  on 
the  covenants  in  the  deed ;  or  if  he  has  any  equity  as 
against  the  heirs  at  law,  on,  the  gi*ouud  that  they  have 
been  actually  benefited  by  the  proceeds  of  the  sale,  he 
must  seek  his  relief  by  bill  against  them,  in  the  usual 
manner. 


Graham  v.  Staoo. 


The  eoart  of  chancery  wiU  not  entertain  jnrisdiction  of  a  canse  upon  th« 
ground  that  the  compUinant,  by  mistake,  interposed  a  plea  in  a  suit  ai 
Uw,  which  did  not  cover  his  defence  to  such  suit ;  where,  by  the  ordi- 
nary practice  of  the  court  in  which  such  suit  was  pending,  he  would 
have  been  permitted  to  amend. 

Although  a  jurat  to  an  answer  is  not  in  the  precise  form  prescribed  by  th^ 
rales,  yet,  if  the  answer  is  retained  by  tK^  complainant  five  months  witk* 


821 .  OASES  IN  CHANCERY. 

1881*  out  objection,  the  informality  cannot  be  nrged  by  him  as  a  grotn^        ^ 

T    r  r~      refusing  a  naotion  to  dissolve  an  injunction  ;  especially  where  the  j  t^  -^|( 

y^  would  be  deemed  sufficient  upon  an  indictment  against  the  defendaa-^      ^ 

Stagg.  peijury. 

January  24th.  Tms  was  an  application  to  dissolre  an  injunction^  on 
the  coming  in  of  the  answer.  The  facts  appear  in  *ft:jM 
opinion  of  the  court 

The  Chakcexlob.    The  complainant  was  sued  at   ^^mt 
upon  the  covenants,  contained  in  a  lease  to  him  fk-<cjm 
Stagg,  for  the  recovery  of  the  rent  of  the  demised  pr-^m- 
ises.    The  only  equity  charged  in  the  bill  is  that      -felM 
complainant  assigned  the  lease  to  one  Houston,  and   ^liat 
Stagg  took  from  the  latter  a  surrender  of  the  lease,  -  w^Tii 
thereby  discharged  the  lessee  from  his  covenants.      ^JChe 
answer  of  the  defendant  denies  all  knowledge,  informs^ trioo 
OP  belief  that  any  such  assignment  was  made,  or  that;    tie 
defendant  ever  had  any  transactions  whatever  with  HTotw- 
ton,  or  any  other  person,  as  to  a  surrender  of  the  l^»awe. 
On  the  contrary  he  alleges  that  long  after  the  pretex^<l^<i 
assignment  the  complainant  continued  to  pay  the  inent, 
and  until  he  became  insolvent  and  left  the  state.    Thfl'^  ^^ 
consequence  of  the  neglect  of  the  lessee  to  pay  the  assess- 
[*322]         ments,  according  to  his  corenants,  the  premises  *'ivcre 
sold  for  a  term  of  years,  not  yet  expired,  by  whicti    the 
defendant  has  lost  all  remedy  for  the  recovery  of  the  r^^^% 
except  by  the  suit  on  the  covenants.    The  affidavit,  iii»^® 
at  the  time  a  mortgage  of  the  premises  was  given,  is  ftLllj 
explained,  even  if  the  defendant  was  not  technically  <^o^ 
rect  in  point  of  law  in  saying  the  premises  were  frea    ^' 
incumbrances,  &c. ;  for  he  says  the  mortgagee,  At  the  tf  ^^cre 
of  making  the  affidavit,  was  distinctly  informed  of  the  ^^* 
istence  of  this  lease.     All  the  equity  of  the  bill  is  th^-^^ 
fore  denied  by  the  answer.    If  all  the  facts  alleged  in  t^^^ 
bill  were  true,  I  am  inclined  to  think  the  complain^'^^ 
had  a  perfect  defence  at  law,  by  the  ordinary  applicati^^ 
to  the  equitable  powers  of  the  court  of  law  to  amend  t^^ 


y. 
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18  court  onght  not  to  take  cognizance  of  a  cause  IBSI. 
3cause  a  party  has  by  mistake  put  in  a  plea  Doow 
js  not  cover  his  defence  in  a  court  of  law ;  when 
dinary  practice  of  that  court  he  would  be  per- 
amend.  The  objection  that  the  jurat  to  the  an* 
t  in  the  precise  form  prescribed  by  the  new  rales 
''e  been  sufficient  to  have  prevented  the  filing  of 
r,  or  as  the  foundation  of  a  motion  to  set  it  aside. 
keeping  it  in  his  possession  five  months  without 
it  is  too  late  for  the  complainant  to  urge  this 
y  as  a  ground  for  refusing  this  motion.  The 
lie  attestation  in  this  particular  case  is  sufficient 
t  perjury  in  the  defendant,  if  he  ever  took  a  rar- 
the  lease,  or  discharged  the  complainant  or  any 
ion  from  liability  on  the  covenants.  It  is  in  the 
1  as  the  jurat  to  the  bill  on  which  the  injunction 
ed. 
unction  must  therefore  be  dissolved. 


*Douw  V.  Shelden  and  others.  [*323] 

•close  a  mortgage  given  to  secure  the  payment  of  $600,  at  tiM 
of  two  years  fi*um  the  date,  with  interest  semi-annually,  upon 
the  time  of  filing  the  bill  and  at  the  hearing,  there  was  only 
•r  one  yeai^s  interest,  cannot  be  sustained,  as  the  matter  in  eon- 
loes  not  exceed  the  Talue  of  $100. 

art  could  not  entertain  jurisdiction  of  the  cause  under  the 
though  the  master  should  report  that  the  mortgaged  premises 
ituated  tliat  they  could  not  be  sold  in  parcels,  and  that  the 
was  in  possession  and  was  insolvent 

raeh  a  case  the  coui-t  would  snstain  the  bill,  if  the  complainant 
ler  remedy,  as  where  the  wliole  amount  of  the  money  secured 
I  by  the  mortgage  was  less  than  $100,  and  the  defendant  was 
[on  and  insolvent,  and  the  mortgage  contained  no  power  of 
ere  were  subsequent  incumbrancers  t     Qussre. 

1  in  this  cause  was  filed  to  foreclose  a  mortgage  FebmaiyYth 
the  defendants  to  the  complainant,  conditioned 
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1881*  to  pay  $600  at  the  expiration  of  two  years  ft'ora  the  datt^ 
I>oaw  with  interest  semi-annually.  At  the  time  of  filing  the  bill, 
BhJden.  *^^  **  ^^®  hearing,  there  was  only  $42  due*  for  one  year's 
interest  on  the  bond  and  mortgage ;  but  the  master  re* 
ported  that  the  mortgaged  premises  were  so  situated  that 
they  could  not  be  sold  in  parcels,  and  that  the  defendant 
was  in  possession  and  was  insolvent  The  only  question 
was  whether  the  court  was  authorized  to  make  any,  and 
if  any,  what  decree,  on  the  bill  taken  as  confessed,  under 
these  circumstances. 

Thb  Chanchellor  Previous  to  the  adoption  of  tho 
present  revised  statutes  it  was  the  settled  law  of  this  court 
that  it  would  not  entertain  jurisdiction  of  a  cause  wh^e 
the  matter  in  controversy,  and  for  which  the  suit  was 
brought,  was  less  than  £10  sterling.  It  was  so  held  by 
Chancellor  Sanford  in  Mitchell  v.  Tighey  (1  Hopk.  Rep. 
119,)  in  a  case  like  the  present,  where  one  year's  interest 
only  was  due  on  a  mortgage  for  $500 ;  the  principal  of 
which  had  not  tlien  become  payable.  And  in  jFhdlerton 
V.  Jacksouy  (5  Johns.  Ch.  Rep.  276,)  on  a  bill  filed  for  $28 
interest  due  on  a  legacy  of  $200,  payable  at  a  future 
day.  Chancellor  Kent  dismissed  the  bill  at  the  hearing ; 
[*824]  although  the  executors  put  in  an  answer  admitting  *a8set8, 
and  offering  to  pay  the  interest  due  as  the  court  should 
direct.  This  bill  could  not  therefore  have  been  sustained, 
even  before  the  revision  of  the  statutes,  without  showing 
that  the  complainant  had  no  other  remedy.  The  present 
law  makes  it  a  duty  of  the  court  to  dismiss  every  suit  con- 
cerning property,  where  the  matter  in  dispute  exclusive 
of  costs  does  not  exceed  the  value  of  one  hundred  dollars. 
(2  R.  S.  173,  §  37.)  Tlie  power  of  the  court  to  order  a 
sale  of  the  whole  premises  where  a  part  of  the  mortgage 
money  only  is  due,  is  merely  incidental  to  the  right  to 
decree  a  sale  and  a  satisfaction  of  what  has  actually  be- 
come due.  This  suit  is  in  fact  to  obtain  payment  of  the 
$42  ;  and  if  the  court  has  not  power  to  make  a  decree  as 
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the  incidental  right  to  order  a  sale  of  the  whole       iSBi. 
s,  to  prevent  a  sacrifice  of  property,  cannot  confer   McDongaU 

court  the  necessary  power.  Perhaps  in  a  case  MUn. 
lie  complainant  had  no  other  remedy ;  as  where  it 
k1  from  the  bill  that  the  whole  amount  of  the  mort* 
oney  was  less  than  $100 ;  that  the  defendant  was 
^ion  and  was  insolvent,  so  that  satisfaction  could 
obtained  by  a  suit  at  law,  and  that  there  was  no 
)f  sale,  or  that  there  were  subsequent  incumbran- 
that  the  mortgage  could  not  be  foreclosed  by  ad- 
g  for  six  months,  this  court  might  consider  it  as  an 

exception  in  the  statute.  Even  in  such  a  case, 
ts  to  take  it  out  of  the  general  prcfvision  of  the 
should  all  be  stated  in  the  bill.  Here  there  is  no 
on  in  the  bill  that  the  defendant  was  insolvent  at 
e  it  was  filed ;  and  there  appears  to  be  no  subse- 
icumbrances  on  the  premises  ;  and  it  also  appears 
ively  that  there  was  a  power  of  sale  in  the  mort* 
liich  would  have  enabled  the  complainant  to  fore- 
at  law.  I  regret  that  it  is  not  in  die  power  of  the 
)  give  to  the  complainant  a  remedy  in  this  suit, 
be  circumstances  detailed  in  the  master's  report ; 
n  satisfied  it  cannot  be  done  without  violating  the 
»n8  of  the  statute,  as  well  as  overturning  the  deci- 
my  predecessors,  and  the  settled  law  of  the  court. 
>ill  must  therefore  be  dismissed,  but  without  pre- 
to  any  of  the  complainant's  rights. 


*McDouoALL  V>  MiLN.  [^SSft] 

bill,  in  addition  to  the  discovery  songht,  contains  a  prayer  for 
relief,  and  a  replication  is  filed  to  the  answer,  the  defendant  ean- 
ftin  an  order  for  costs  on  motion,  as  upon  a  mere  bill  of  discovery, 
no  ground  for  relief  in  such  a  case,  the  defendant  roust  obtain 
al  orders  to  produce  witnesses  and  to  close  the  proofs,  and  tb«n 
M  cause  to  a  hearing  in  the  usual  manner,  in  order  to  obtain  liip 
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18S1.  The  bill  in  this  cause  was  filed  before  the  vice  chancel 

McDougall  lor  of  the.  first  circuit,  for  a  discovery  of  the  consideratioB 

jj!^^  of  two  certain  bills  of  exchange  on  which  the  complainant 
had  been  sued  at  law.  In  addition  to  the  prayer  for  dis- 
March  1ft  covery,  the  bill  contained  a  prayer  for  general  relief.  At 
ter  the  defendant  had  perfected  his  answer,  a  replication 
thereto  was  filed  by  the  complainant.  The  defendant  then 
moved  for  costs,  as  on  a  mere  bill  of  discovery.  The  vice 
chancellor  denied  the  motion,  and  directed  that  the  cost 
of  the  application  abide  the  event  of  the  suit.  From  this 
decision  th6  defendant  appealed  to  the  chancellor. 

C.  Udwardsy  for  the  appellant. 

D.  D,  Fields  for  the  respondent. 

The  Chancellok.  The  decision  of  the  vice  chancellor 
in  this  case  is  beyond  all  doubt  correct.  This  is  not  a  bill 
of  discovery,  but  a  bill  for  relief;  as  it  contains  a  general 
prayer  to  that  effect.  Tlie  proper  course  therefore  for  the 
defendant  is  to  obtain  orders  to  produce  witnesses  and  to 
close  the  proofs,  and  to  bring  the  cause  to  a  hearing  in 
the  usual  manner.  If  it  then  turns  out  that  the  complain- 
ant is  not  entitled  to  any  decree  against  the  defendant,  and 
that  his  bill  was  improperly  filed  as  a  bill  for  relief,  he 
will  of  course  be  decreed  to  pay  the  whole  costs  of  the 
litigation.  Whether  it  is  possible  for  the  complainant  to 
make  out  by  evidence  a  case  which  will  entitle  him  to 
any  relief  upon  this  bill  is  a  question  not  necessary  now 
to  determine.  (See  8  Price,  522.) 
f*820]  *Tlie  order  of  the  vice  chancellor  must  be  afllrmed  with 

costs ;  and  the  case  must  be  remitted  back  to  him  that 
such  further  proceedings  may  be  had  in  the  cause  as  may 
be  necessary.[l] 

[1]  See  Waterman's  Am.  Ch.  Dig.  tit  Bill  of  Dxscovkrt.  Tbo  court 
of  ebaneery  compels  a  discoTery  in  oid  of  the  prosecution  of  a  rait  al  law. 
apon  the  same  principle  and  to  the  same  extent,  that  it  comoils  a  diaoor 
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aid  of  the  defence  of  a  suit    Lan$  v.  Subhins,  9  Paige,  622.    As  *        18S1. 
d  rule,  the  eomplaioant  who  i»  sued  at  law,  and  has  a  It^gal  defence  ^u^nm^in" 
b  luit,  and  who  only  needs  the  aid  of  the  court  of  chancery  to  obtain  a  t. 

'cry  to  enable  him  to  establish  such  defence,  must  come  into  the  eooit 
iDcery  for  his  discovery,  before  the  trial  at  law.  Paterton  t.  Bttn^i, 
^  627.  A  party  to  a  suit  at  law  cannot  be  compelled  to  discorer 
roonds  of  his  claim  in  such  suit  But  the  complainant  in  a  bill  of 
rery  must  state  some  fact  which  is  material  to  the  prosecution  or  dt* 
of  the  suit  at  law,  which  he  wishes  to  establish  by  the  answer  to  th« 

Lmi  V.  Slsbbins,  9  Paige,  622.  S,  P.  Deas  v.  Harvit,  2  Barb.  Cb. 
148.  It  is  not  sufficient  in  a  bill  of  discovery,  for  the  complainant  to 
hat  the  matters  as  to  which  a  discovery  is  sought  are  material  to 
fence,  in  the  suit  at  law ;  but  he  must  state  his  case  in  such  a  man* 
I  his  bill,  that  the  court  can  see  how  the  matters  of  which  the  dia- 
f  is  asked  may  be  material,  upon  the  trial  of  the  suit  at  law.  "Ok 
5  a  defendant  in  a  suit  at  law  applies  to  the  attorney  of  the  plaintiff 
liieovery,  he  should  at  least  state  to  the  attorney  the  material  fact 

he  wishes  his  client  to  admit  to  save  the  necessity  of  a  bill  of  dis- 
r.  And  if  the  attorney  does  not  possess  the  information  necessary  to 
»  him  to  make  the  adminion,  the  defendant  should  request  him  to 
tmicate  with  his  client  and  obtain  such  admission  from  him ;  and 
I  then  wait  a  reasonable  time  to  enable  the  attorney  to  obtain  such 
wm  from  his  client  Deat  v.  Harvie,  2  Barb.  Ch.  Rep.  448.  A  de- 
it  in  a  suit  at  law  can  be  compelled,  through  a  discovery  bill,  to 
v,  even  though  the  discovery  may  be  fatal  to  the  defence  he  sets  up, 
T.  SUbbins,  8  £dw.  Ch.  Rep.  480.  When  a  bill  in  equity  seeks  for 
"cry  only,  and  not  for  relief  aUo,  the  defendant  will  be  compelled  to 
diseovery,  if  the  court  can  suppose  that  it  can  be  in  any  way  material  to 
siDtiiT  in  support  or  defence  of  any  suit;  although  the  bill  does  not 
that  the  right  which  the  plaintiff  seeks  to  enforce  cannot  be  eatab- 
I  without  the  aid  of  the  discovery  which  is  sought  Peek  v.  Athley, 
»t  Rep.  478.  An  action  on  a  contract  was  brought  against  three  de- 
Dts,  one  of  whom  alone  defended  it ;  and  the  plaintiff  filed  a  bill 
It  him  for  a  discovery  of  a  letter  written  to  him  by  the  other  defend- 
eoaeeming  the  subject  of  the  action.  Held,  on  demurrer  to  the  bill, 
^e  defendant  must  answer  it,  either  by  making  the  discovery  which 
OQght  by  it,  or  by  stating  such  facts  as  would  excuse  him  from  mak* 
le  diseovery.  lb.  It  is  not  necessary  that  a  bill  of  discovery  should 
It  particularly  the  pleadings  in  a  cause  which  is  pending  at  law,  so 
ihow  what  precise  issues  are  made  by  the  parties.  It  is  sufficient^  If 
01  so  describe  the  case  that  the  court  of  chancery  can  see  that  an  ap- 
*iste  issue  may  be  made.  HinkU  v.  Currin,  1  Hump.  Tenn.  Rep.  74» 
1  sf  diseovery  will  be  sustained  to  aid  the  proeeoution  or  defence  of  • 
«it  in  a  foreign  tribunal.  Mitchell  v.  Smith,  1  Paige,  287.  Whert 
1  is  filed  both  for  relief  and  discovery,  and  the  plaintiff  it  not  antitlod 
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18SL        to  the  relief  sougbt,  he  esnnot  hare  the  diicoTery.     7%£  Prendaii,  Ac  ^ 

MeDooffsU    ^  UMUUmn,  Bank  ▼.  jRkm,  8  Conn.  Rep.  185.    If  a  bill  for  diKorevj 

y.  alto  presents  matten  of  account,  coming  within  the  jarisdiction  of  the  eow^ 

Idn*         the  bill  will  be  retained  for  th^  purpose  of  relieC     KeUey  v.  BM^^   j$ 
Peters,  269.    When  a  bill  is  filed  to  restrain  a  suit  at  law,  on  grounde  nf 
defence  which  could  be  available  at  law,  if  sustained  bv  sufficient  eWdenee, 
and  it  is  alleged  in  the  bill,  that  the  facts  constituting  this  defence  can 
only  be  established  by  evidence  from  the  defendants  to  the  bill ;  this  is  a 
bill  of  discovery  merely,  and  on  the  coming  in  of  the  answer  of  the  defend- 
ant, denying  the  equity,  it  is  proper  for  the  chancellor  to  dismisi  the  bin 
when  he  dissolves  the  injunction.    Steele  v.  Lowry,  6  Ala.  Rep^  124.    Upon 
a  bill  for  mere  discovery,  there  can  be  no  decree,  but  the  answer  miy  b« 
made  a  cross  bill,  upon  which  relief  may  be  granted.     Dimn't  etkCr'  ▼ 
Cmnphell,  8  Dana,  607.    After  a  verdict  at  law,  a  party  comes  too  1^'*  < 
with  a  bill  of  discovery.    Jhtnean  v.  Lyon,  8  Johns.  Ch.  Rep.  851  Xs>  * 
bill  for  a  discovery  of  usury,  and  injunction  to  stay  the  suit  at  Isv»    ^* 
want  of  a  tender  in  the  bill  of  the  principal  and  leg^  interest^  is  a  rafc^^^ 
of  demurrer.     7\ipper  v.  Powell,  I  Johns.  Ch.  Rep.  489.    A  bill  of     ^**" 
eovery  will  lie  by  a  bona  fide  purchaser,  without  notice,  against  s  p^*-^^ 
setting  up  an  adverse  title,  to  ascertain  the  nature  and  groundi  ef  "^^^ 
title.    Kimherly  ▼.  SelU,  8  Johns.  Ch.  Rep.  467.    Where  there  had 
a  trial  at  law  and  verdict  for  defendant,  plaintiff  filed  a  bill  of 
the  charges  of  which  were  denied  by  the  answer,  and  there  being  no . 
against  it,  the  bill  was  dismissed  with  costsi    Foltx  v.  PawH  Hd,,%      ^^ 
■aiL  40.     Aikew  v.  Poyat,  2  Desau.  145.     InglUi  ex*r  v.  y^U,  t  DiB-^"^* 
628.     7)fUira  et  hx,  v.  Keith,  2  Desau.   141.    RutUdgt  ▼.  Grmnmm^^^ 
Desau.  406.     Dyre  v.  Sturget,  2  Desau.  553.    There  is  no  doubt  that  ''^'^*-^ 
a  bill  is  merely  for  discovery,  and  the  defendant  makes  none,  and  d< 
the  equity  of  the  bill,  the  court  will  dismiss  the  bill  if  there  be  bo 
sufficient  ground  to  rest  the  case  upon.    Edr  of  HemHn*  ▼.  BmUtr  c^     ^^*'* 
4  Desau.  105.    But  the  answer  having  disclosed  certain  faets,  materia*  ■' 
the  justice  of  the  case,  which  could  not  probably  have  been  attsine^^ 
law,  the  motion  was  refused.    lb.    Where  a  simple  bill  of  diseover^^* 
aid  of  a  suit  at  law,  shows  that  the  complainant  has  a  good  cause  of  ai^^^ 
against  the  defendant  in  the  action  at  law,  and  that  the  disoovery  s»o^^ 
for  is  material  to  enable  the  complainant  to  succeed  in  such  aetioa*.    '^  ' 
not  necessary,  except  for  the  purpose  of  obtaining  an  injnnetion,  kfK'    ^^ 
eomplainant  to  allege  in  his  bill,  that  he  cannot  establish  his  right  a^    '" 
without  a  discovery  from  the  defendant     Vance  ▼.  AnAvim,  8  Bart».  ^ 
Rep.  870.   (Vide  9  Paige's  Rep.  680;  Welt  Eq.  PI.  119;  Wignunoa  IW* 
4,  5.)    The  filing  of  ,a  bill  of  disoovery  in  aid  of  a  suit  at  law,  is  josfeiiU^ 
where  the  costs  of  such  bill  will  probably  be  less  than  the  expense  of  tf<^ 
enting  a  commission  in  a  foreign  country,  to  prove  the  fiusts  of  wliw  ' 
discovery  is  sought    lb.    As  a  general  rule,  the  defendant  in  any  eivu 
«dt  may  file  a  bill  of  disoovety,  in  aid  of  his  defence  in  sneh  mi,  whtn 
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the  diteorery  sought  is  material  to  his  defence.    But  no  person  can  be         1881. 
compelled  to  make  a  discovery  in  aid  of  the  complainant's  defence  at  law   The  PeoDla 
or  otherwise,  when  the  effect  of  such  discorery  might  be  to  subject  him  to  t, 

indictment  and  punishment,  for  an  offence  against  the  laws  of  the  state.  Spalding. 
March  t.  Daviton,  9  Paige,  580.  It  is  not  necessary  for  the  complainant, 
in  a  mere  bill  of  discovery,  to  aver  that  he  cannot  otherwise  establish  his 
defence  at  law.  And  the  abstract  of  the  case  of  Leggtt  v.  Po^Uey,  2  Paige 
Bep.  699,  to  the  contrary,  is  not  warranted  by  the  opinion  of  the  court  in 
that  respect    lb. 


The  People  v.  L.  A.  Spalding. 
The  Same  v.  A.  H.  Spalddto. 

An  affidavit  to  set  aside  proceedings  for  irregularity,  should  be  made  eitliar 
by  the  party  or  his  solicitor.  TI^b  affidavit  of  the  counsel  is  not  sufficient^ 
unless  an  excuse  is  shown  for  dispensing  with  the  affidavit  of  the  party 
or  the  solicitor. 

An  affidavit  may  be  sworn  to  before  any  proper  offioer,  although  he  Is 
eounsel  for  one  of  the  parties,  or  is  a  partner  of  the  solicitor  in  tha 
cause. 

The  rule  pijphibiting  the  solicitor  or  attorney  of  a  party  from  takbg  tha 
affidavit  is  confined  to  the  solicitor  or  attorney  on  record. 

The  provision  of  the  revised  statutes  prohibiting  a  master  from  acting  at 
such  in  a  cause  in  which  he  is  counsel,  does  not  extend  to  the  mere  taking 
of  an  affidavit 

The  breach  of  an  injunction  regularly  issued  is  a  contempt  ot  court ;  and 
in  a  proceeding  against  a  party  for  such  contempt,  the  court  will  not 
look  into  the  merits  of  the  cause  in  which  the  injunction  issued. 

The  revised  statutes  have  made  it  the  duty  of  the  court,  in  a  proceeding 
by  attachment  to  enforce  the  civil  remedies  or  to  protect  the  civil  rights 
of  parties,  to  impose  a  fine  sufficient  at  least  to  indemnify  the  relator  for 
the  injury  sustained  by  the  contempt,  and  to  satisfy  his  costs  and  ex* 
penses. 

These  causes  came  before  the  chancellor  on  two  several  Hareh  ist 
appeals  from  decisions  of  the  vice  chancellor  of  the  8th 
circuit.  The  proceedings  in  each  cause  were  substantially 
the  same.  The  first  appeal  was  from  an  order  in  each 
case  by  which  the  vice  chancellor  refused  a  motion  made 
by  the  defendants  to  set  aside  the  attachment  issued  against 
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1881,  them  for  a  breach  of  an  injunction  in  a  canso  in  which  S. 
fh*  People  K.  Hathaway  and  others  were  complainants.  The  other 
g^^.  was  from  the  final  order  and  decision  of  the  court  declar- 
ing them  guilty  of  a  contempt  by  a  breach  of  the  injunc- 
tion; and  adjudging  them  to  pay  a  fine  of  $25  each,  to- 
gether with  the  costs  of  the  proceedings  against  them 
respectively.  The  questions  raised  by  the  appeals  are 
stated  in  the  opinion  of  the  chancellor.  The  appeals  were 
submitted  on  written  briefs. 

[*827]  *-2tr.  T.  Reynolds  and  A.  Sampson^  for  appellants. 

B.  F.  BuUer  and  Fl  McUthews,  for  respondents. 

The  Chancellor.  Tlie  question  raised  by  the  first  ap- 
peal in  each  of  these  causes  i^  whether  the  attachments 
were  regularly  issued  on  aflSdavits  sworn  before  Hiram 
Gardner,  a  master  in  chancery  at  Lockport.  It  may  be 
proper  to  remark  that  the  aflSdavit,  on  which  the  motions 
to  quash  the  attachments  were  founded,  was  wholly  in- 
Bufiicient.  It  was  not  made  by  the  defendants  or  their  so' 
licitor,  but  by  their  counsel.  He  does  not  pretend  to  have 
any  knowledge  of  the  facts  on  which  the  exception  was 
founded,  except  from  hearsay ;  and  no  excuse  is  oflFered 
why  the  affidavit  was  made  by  the  counsel  instead  of  his 
clients,  from  whom  the  information  was  probably  obtained. 
If  the  defendants  believed  the  information  was  true,  there 
appears  to  be  no  good  reason  why  the  affidavit  was  not 
sworn  to  by  themselves.  By  the  affidavit  of  one  of  the 
relators  it  appears  that  the  information  that  Gardner  was 
counsel  for  the  complainants  in  the  suit  was  not  correct 
He  drew  the  affidavits  and  took  the  oath  of  the  deponents 
to  the  same  at  the  request  of  the  relators,  and  in  pursu- 
ance of  the  instructions  of  the  solicitor  and  counsel  in  the 
cause,  who  resided  about  60  miles  from  the  place  where 
the  witnesses  were  found. 

If  the  suggestion  contained  in  the  affidavit  had  been  cor- 
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tJmt  an  oflBcer  before  whom  an  affidavit  was  ^881. 
sel  for  the  party,  is  not  a  valid  objection,  if  The  PeopU 
)  solicitor  or  attorney  on  record.  The  rule  Q|^^5i«« 
les  an  affidavit  taken  before  the  attorney  is 
ical,  and  has  never  in  this  state  been  extended 
ise  of  the  attorney  or  solicitor  on  record.  In 
W<j?,  (15  John.  E.  631/)  the  supreme  court 
tend  the  principle  to  the  counsel  in  the  cause. 
niack  v.  Whitaker,  (17  id.  2,)  the  same  court 
it  did  not  extend  to  the  partner  of  the  attor- 
i,  although  he  was  interested  in  the  profits 
IS.  The  supreme  court  reluctantly  consented 
rule  in  the  case  of  Taylor  v.  Hatch^  because 
le  ^practice  to  be  thus  settled  in  the  court  of  [*328] 
,  But  the  latter  court  has  never  extended 
nd  the  attorney  on  record ;  and  in  GoodtiUe 
3  Term.  Rep.  638,)  that  court  held  that  it  did 
>  an  affidavit  taken  before  the  clerk  of  the 
ecord.  (See  also  Cocksed^e  v.  liickwoody  in 
,  45,  S.  P.)  In  Jiead  v.  Cooper^  the  court  of 
s  in  England  held  that  an  affidavit  taken  be- 
•ney  in  fact  of  the  party  in  the  country,  but 
the  attorney  on  record,  might  be  used  in  the 
3se'8  Rep.  127.)  The  same  distinction  was 
ized  in  that  court  in  Williams  v.  Hocking  (8 
where  Gibbs,  Ch.  J.  observes :  "  We  are  of 
there  is  no  objection  to  this  affidavit  being 
the  rule  only  says,  the  affidavit  shall  not  be 
the  attorney  in  the  cause."  The  only  case 
been  able  to  find  carrying  the  objection  any 
U  V.  Vaisey^  on  the  law  side  of  the  court  of 
Price's  R.  116,)  in  which  an  affidavit  was. 
use  it  was  sworn  to  before  the  partner  of  the. 
ecord.  But  in  a  more  recent  case  befoce  the^ 
Smith  V.  Woodroffe,  6  Price,  230,)  the  Lord 
decided  that  the  rule  which  preclude*  the:  so- 
>rd  from  taking  an  affidavit  in  the  cause  did 
26 
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1881.       not  apply  to  proceedings  on  the  equity  side  of  that  coxm^ 
The  People  A  rule  of  the  court  has  since  been  adopted,  precluding-  tJie 
SpJdiog.    solicitor  of  the  party,  in  a  suit  upon  the  equity  side,  &*ozn 
taking  an  affidavit    (9  Price's  Hep.  478.)    And  in  Oooper 
V.  Archer^  (12  id.  149,)  the  rule  was  extended  to  the  act- 
ual solicitor  for  the  party,  although  he  was  not  one  of  tbe 
four  attorneys  of  that  court,  who  alone  can  appear  as  snch 
on  the  recoi*d.    But  in  a  still  more  recent  ease  in  tb^ 
exchequer  it  was  held  thalf  the  rule  did  not  extend  ta  ^^ 
affidavit  of  the  service  of  process,  or  of  a  declaration  of 
ejectment,  which  may  be  sworn  to  before  the  attorney"  oif 
solicitor  in  the  cause.    So  also  in  the  kirtg's  bench,  i^i»^C&' 
davit  to  hold  to  bail  may  be  sworn  to  before  the  attorc^^? 
on  record.     Tlie  only  cases  in  chancery  which  I  h^'^ 
found,  are  £a  parte  Hogan^  (3  Atk.  818,)  whwe  the  %^^>^ 
citor  to  a  commission  of  lunacy  was  not  permitted  to  t^*-**^® 
the  affidavits  on  which  to  found  the  commission ;  and  --^^ 
[*829]       pai*U  Brochhurst^  (1  Bose's  Kep.  146,)  where  *the  sa-"**^® 
principle  was  applied  to  the  case  of  the  solicitor  to  acc^^^' 
mission  of  bankruptcy.    In  no  case,  to  my  knowleA  .^5^» 
has  the  rule  been  applied  in  chancery  to  any  other  tfc*-^** 
the  solicitor  on  record.    Tliis  also  appears  to  be  the  ic^^^ 
in  all  the  other  courts  in  England,  except  in  the  exche^"*^^ 
where  the  restriction  has  recently  been  carried  a  lit^t^Je 
further,  in  consequence  of  the  peculiar  regulations  of  't.tM^ 
court,  in  limiting  the  nominal  attorneys  of  the  cour*    ^ 
four. 

As  it  is  a  mere  technical  rule,  and  as  there  was  no  pre- 
tence in  these  cases  that  any  injury  had  resulted  to  the 
defendants  by  the  affidavits  being  sworn  to  before  thd 
officer  by  whom  they  were  prepared  instead  of  resortm^ 
to  another  commissioner,  the  vice  chancellor  was  bouua 
to  pursue  the  settled  practice  of  the  court  as  he  found  it 
He  had  no  power  to  adopt  a  different  rule  of  practice,  an" 
would  have  been  clearly  in  the  wrong  if  he  had  set  asid* 
the  attachments  on  this  ground. 

The  provisions  of  the  statute  prohibiting  maw-ers  from 


CASES  IN  CHANCERY,  3» 

ng  as  such,  in  cansea  in  which  they  are  concerned  as  188 1« 

citor  or  coanael,  was  never  intended  to  apply  to  the  The  PeopU 

J  of  the  mere  taking  of  an  aflSdavit;  and  even  if  they  sptfdiaft  - 
,  this  case  does  not  come  within  the  prohibition.    The 
exB  refusing  the  motions  to  set  aside  the  attachments 
it  therefore  be  affirmed,  with  costs  to  be  paid  by  the 

lie  next  question  is  upon  the  appeals  from  the  final  or- 
9  and  decrees  of  the  vice  chancellor,  adjudging  the  de^ 
ftants: guilty  of  a  breach  of  the  injunction. '  And  here 
ciay  be  proper  to  observe,  that  in  deciding  that  ques- 
t  he  had  nothing  to  do  with  the  merito  of  the  cause  in 
ich  the  injunction  issued.  Neither  can  the  chancellor 
Q:  that  question  into  consideration  on  this  appeal, 
iilethe  injunction  remained  in  force,  it  was  the  duty 
llie  vice  chancellor  to  punish  every  breach  thereof; 
I  in  no  case  can  a  defendant  be  permitted  to  disobey 
injunction  regularly  issued,  whatever  may  be  the  final 
vision  of  the  court  upon  the  merits  of  the  cause.  If 
>n  is  not  sufficient  equity  on  the  face  of  the  bill  to  sup- 
Tt  the  injunction,  the  proper  course  for  the  defendant 
'O  apply  at  once  for  a  dissolution,  agreeably  to  the  pro- 
ions  of  the  34tli  rule  of  the  court;  and  *he  may  again  [*830j 
^Te  the  court  upon  the  coming  in  of  his  answer.  In  the 
elision  of  this  appeal,  it  is  therefore  unnecessary  for  me 
express  any  opinion  upon  the  main  question  in  the 
*8e,  which  I  have  not  yet  had  leism'e  sufficiently  to  ex- 
line ;  although  upon  the  hearing  of  that  appeal,  I  had 
ttoug  impr^ession  as  to  what  must  be  the  decision  upon 
>  general  principles  of  equity. 

4a  the  question  whether  there  had  been  a  breach  of 
•  injunction  depended  upon  matters  of  fact  principally, 
s  unnecessary  to  do  more  on  this  branch  of  the  case 
^  to  state  the  conclusion  at  which  I  have  arrived.  By 
terms  of  the  injunction,  the  defendant  and  his  agents 
^B  prohibited  from  turning  away  from  the  race  leading 
^e  complainants'  mills,  the  whole  or  any  part  of  the 
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1B31.       water  leased  to  the  complainants  by  the  lessees  of  the  sur* 
The  People  plus  Waters,  on  which  the  complainants  had  procured  foi 

Spa  dinff.  ^®  ^^®  ^^  ^^^^^  ^^^^  >  *^^  ^^^^  ^^^™  using  any  part  of  the 
said  water  for  the  purpose  of  propelling  the  mills  of  the 
defendant.  As  the  owners  of  the^surplus  waters  only  in- 
tended to  permit  so  much  water  to  pass  from  the  canal 
into  that  channel  as* the  complainants  were  entitled  to  un- 
der tlieir  lease,  it  is  at  least  doubtful  whether  the  using  of 
any  part  of  that  water  by  the  defendants  was  not  a  breach 
of  this  injunction.  But  even  if  they  were  authorised  to 
take  what  was  not  really  wanted  by  the  complainants,  it 
is  evident  from  the  testimony  that  the  complainants'  mills 
have  not  at  all  times  had  a  full  supply  ;  by  which  they 
have  sustained  much  damage.  And  this  injury  is  clearly 
attributable  to  the  diversion  of  the  water  by  the  defend- 
ants, in  violation  of  the  spirit  as  well  as  of  the  letter  of  the 
injunction. 

The  objection  as  to  the  extent  of  the  fines  imposed  can- 
not be  sustained.  The  statute  has  made  it  the  duty  of  the 
court,  in  all  cases  of  proceedings  by  attachment,  to  enforce 
the  civil  remedies  and  protect  the  civil  rights  of  parties ; 
to  impose  a  fine  suflScient  at  least  to  indemnify  the  relator, 
and  to  satisfy  his  costs  and  expenses.  (2  E.  S.  538,  §  21.) 
Every  person  who  reads  the  examinations  and  testimony 
in  this  case,  must  be  satisfied  that  if  the  vice  chancellor 
erred  in  relation  to  the  amount  of  the  fine,  it  was  in  not 
[*331]  making  it  ^sufficiently  large  to  indemnify  the  complain- 
ants, as  directed  by  the  statute,  for  the  damages  they  had 
sustained  by  this  misconduct  of  the  defendants.  It  does 
not  lie  with  the  appellants,  however,  to  complain  that  the 
fine  was  much  less  Uian  the  law  required  the  court  to  im- 
pose on  them  for  the  indemnity  of  the  relators. 

The  final  orders  of  the  vice  chancellor  must  therefore 
be  affirmed,  with  costs. 
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)neral  order  for  further  time  to  answer,  the  defendant  cannot  put  in 
lurrer,  except  on  special  leare  by  the  court ;  and  if  he  pat  in  raeh 
rrer  without  leave,  it  will  be  ordered  to  be  taken  off  the  filet  for 
ilarity. 

th  rale  does  not  authorize  the  vice  chancellor  or  master  to  grant  a 
berorder,  giving  the  defendant  further  time  to  demnr.  To  obtain 
An  order,  the  application  must  be  made  to  the  courts  and  the  order 
be  entered  with  the  register  or  clerk.  / 

swas  an  appeal  from  an  order  of  the  vice  chancellor    March  lit 

i  first  circuit.     On  the  19th  of  May,  a  notice  of  the 

to  answer  in  forty  days,  was  served  on  the  solicitor 

3  defendants.    On  the  29th  of  June  he  applied  to 

ce  chancellor,  under  the  125th  rule,  and  obtained 

ler  giving  the  defendant  20  days  further  time  to  put 

answer,  which  was  subsequently  reduced  to  15  days. 

within  that  time  the  defendants,  instead  of  answer- 

e  bill,  filed  a  demurrer  thereto.     On  an  application 

court,  the  vice  chancellor  ordered  the  demurrer  to 
:en  off  the  files,  with  costs  to  be  paid  by  the  defend- 

From  this  decision  the  defendants  appealed  to  the 
ellor. 

Mulockj  for  the  appellants,  contended  that  the  order 

iing  the  time  to  answer,  gave  the  defendants  the 

right  to  demur  to  the  bill  during  the  period  of  ex- 

n,  which  they  had  before  the  original  order  to  answer 

jd ;  that  the  reason  of  the  rule  adopted  in  England 

)t  *apply  to  the  courts  here.    He  cited  Cooper's  PI.        [*3383 

U;  Barton's  Suit  in  Equity,  105 ;  Taylor  y.  MilneTj 

».  444. 

D,  Fiddj  for  the  respondent. 

£  Chancellob.    It  is  a  well  settled  rule  of  practice 
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18S1.       in  the  English  court  of  chancery,  that  a  defendant  cannot 
BoiTtll     put  in  a  demurrer  without  a  special  permission  of  the 

BiiBfttaTrr  court,  after  he  has  obtained  a  general  order  for  further 
time  to  answer;  and  if  he  does  file  such  demurrer,  it 
will  be  ordered  off  the  files  for  irregularity,  with  costs, 
{^Dy^on  V.  Benson^  Cooper's  Eep.  110.  4  Bridg.  Dig.  tit 
Ans.  3,  Demurrer,  7.  1  Wils.  Ch.  Eep.  468.  3  Swans. 
JJep.  683.)  Where  the  defendant  wishes  for  further  time 
to  demur,  he  must  obtain  a  special  order  from  the  court 
for  the  time  to  answer,  plead,  or  demur.  But  if  through 
inadvertence  he  has  obtained  a  general  order  to  answer 
only,  the  court  may,  under  peculiar  circumstances,  and 
upon  due  notice  to  the  adverse  party,  give  him  special 
permission  to  put  in  a  demurrer,  notwithstanding  the 
general  order  for  time  to  answer.  Although  the  mode  of 
compelling  an  answer  is  somewhat  varied  by  the  practice 
of  this  court,  it  was  never  intended  to  change  this  salu- 
tary principle  of  requiring  the  party  to  file  his  demurrer 
within  the  ordinary  time  for  answering,  unless  the  court 
for  special  reasons  thinks  proper  to  give  him  further  time 
to  demur  as  well  as  to  answer.  Forty  days  is  ample  time 
for  a  defendant  to  examine  the  bill,  and  decide  whether 
it  sliould  be  demurred  to  or  answered ;  but  it  may  fre- 
quently require  a  much  longer  time  to  prepare  a  proper 
answer.  The  time  for  demurring  by  our  practice,  being 
five  times  as  loqg  as  it  is  in  England,  very  few  cases  can 
occur  where  the  court  would  be  justified  in  extending  the 
time  to  demur ;  although  it  is  almost  a  matter  of  coarse 
to  grant  one  order  for  time  to  answer,  in  litigated  causes, 
where  the  object  of  the  defendant  is  not  mere  delay. 
The  order  in  this  ease  was  a  mere  chamber  order,  granted 
out  of  court  under  the  provisions  of  the  125th  i-ule,  iind 
was  not  entered  in  the  minutes.  It  could  not  therefore 
have  been  any  thing  more  than  a  mere  order  to  answer. 

[•388]  Even  if  the  vice  chancellor  had  intended  ♦to  give  further 
time  to  demur,  he  had  not  the  power  to  grant  such  an 
mrder,  out  of  court,  under  that  rule.    As  the  suit  was 
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A  sapplemental  bill  cannot  be  filed  without  a  previous  order  of  the  oourt 
giving  permission.  But  such  order  may  be  granted  on  an  ex  parte  ap- 
plication. 

Where  an  injunction  is  asked  for  on  a  supplemental  bill,  a  copy  of  the  bill 
is  usually  served  on  the  party,  if  he  has  appeared  in  the  cause,  together 
with  a  notice  of  the  application.  And  if  the  court  makes  an  order  for 
the  injunction,  leave  to  file  the  bill  is  necessarily  implied  in  such  order. 

On  an  ex  parte  application  to  file  a  supplemental  bill,  the  court  only  ex- 
amines the  question  s  >  far  as  to  see  that  the  privilege  is  not  abused  for 
the  purposes  of  delay  and  vexation  to  the  defendant 

In  a  doubtful  case  the  court  may  direct  notice  of  the  application  to  be 
given  to  the  defendants  who  have  appeared. 

Where  an  original  bill  was  properly  filed  by  a  creditor  for  to  reach  the 
property  of  the  defendant  after  the  return  of  an  execution  unsatisfied, 
held  that  a  supplemental  bill  was  proper  to  reach  subsequently  acquired 
property  to  satisfy  the  same  debt 

The  court  will  rot  permit  a  party  to  file  two  original  bills,  and  carry  on 
two  suits  at  the  same  time  against  the  defendant  to  satisfy  the  same 

•  debt 

The  judgment  creditor  only  acquires  a  specific  lien  upon  the  eqnitaUe 
property  which  belonged  to  the  defendant  at  the  time  of  filing  his  biD^ 
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pending  before  liim,  he  miglit,  under  the  126th  rale,  have       1881. 
granted  further  time  to  demur,  on  special  cause  shown.       E^jw 
But  orders  made  under  the  last  mentioned  rule,  and  all      Pn'oet 
other  orders  made  by  the  court,  must  be  entered  with 
the  register  or  clerk,  which  is  the  only  correct  mode  of 
authenticating  the  proceedings  and  orders  of  the  court 

The  filing  of  a  demurrer,  after  the  defendants  had  ap- 
plied for,  and  obtained  tliis  chamber  order  for  further 
time  to  answer  only,  was  irregular ;  and  the  decision  of 
the  vice  chancellor  was  correct,  and  must  be  aflSrmed, 
with  costs.  The  proceedings  on  this  appeal  must  be  re- 
mitted to  the  vice  chancellor,  that  the  costs  may  be  there 
collected ;  and  that  such  farther  steps  as  are  necessary 
may  be  taken  to  compel  the  defendants  to  answer  the 
complainant's  bill. 
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18S!  or  upon  the  proceeds  tliereoC     If  h«  wishes  to  obtain  a  priority  ••  it 

£ur«r  subsequently  acquired  property,  be  must  file  a  supplemental  bilL 

T.  *Tbe  court  will  not  permit  supplemental  bills  to  be  file<l  in  such  a  esea^ 

^^^  merely  to  harass  the  defendant,  or  to  deprive  him  and  his  family  of  hit 

daily  earning 
If  a  sapplemental  bill  is  unnecessarily  or  improperly  filed,  it  may  be  dit- 
mitsed  at  the  hearing,  although  the  defendant  obtains  a  decree  on  thm 
original  bill. 
Upon  a  judgment  creditor's  bill  the  complainant  may  reach  the  defendaat't 
interest  in  the  elTects  of  a  copartnership,  after  payment  of  the  partner- 
diip  debt  and  satisfying  all  prior  equities  in  fisvor  of  his  copartnerab 
Tlie  policy  of  the  present  laws  of  this  state  is  to  relieve  the  unforlvnato 
debtor  from  imprisonment ;  but,  at  the  same  time,  to  compel  bun  to 
fonvnder  up  all  his  property  and  effect*,  or  so  much  thereof  as  is  ■eeci 
aaiT  to  satisfy  the  ju5t  claims  of  his  creditors.     And  the  court  of  ^a»> 
eeiT  will  ni»t  permit  him,  by  any  shift  or  device,  to  place  hb  pmyeily 
beyond  their  reoc^ 

Toe  complainants,  being  judgment  creditors  of  the  de- 
fendant Price^  filed  their  bill  before  tlie  vice  chancellor 
of  the  first  circuit  to  obtam  satisfaction  of  their  debt  out 
of  his  equitable  pro^^ertr*  And  the  usual  injunction  was 
granted  thereon.  Price  demurred  to  the  bilL  which  de- 
murrer on  ar^ment  was  overruled.  From  iliat  decisaoa 
he  appealed  to  the  chancellor^  which  ap[>eal  has  not  jet 
been  disposed  of.  The  complainants  afterwards  prepared 
a  supplemental  bill,  setting  forth  those  pr>xvedings«  mud 
showing  among  other  things  that  since  the  fiiii^g  of  the 
eriginal  bill.  Price  had  become  the  owner  of  250  shares 
in  the  stock  of  the  Harlem  Canal  Compar.v,  ihe  par  rmliie 
of  which  was  f50  a  share ;  and  that  s;:ioe  :::e  filling;  af 
the  ctfiginal  bill  he  had  also  receired  upwar\is  of  :t:i«i>iM> 
in  monej  fipom  another  source*  Price  aiuid  :he  Harlem 
Company  were  made  defendants  in  the  suj>:  !e:tieQ:i!  ML 
Thk  bilk  prayed  for  an  injunction  to  r^^rala  Pnee  finomi 
seUing  ^ivr  assigning  the  stock*  and  the  c>iin:\:fc:iy  frosu  per* 
minting  a  tra:::ft>fer  thenev^f:  and  that  the  s&:&£e  nitght  be 
siold^  and  app!ced  to  the  satisfaction  of  ;he  <LX'M!n:'<LtiQiant9 
jiard^gment.  An  ex  parte  appticairioa  f>r  :b.e  Ir.jn 
knTin^  been  made  to  the  tivv  chancellor,  he  dir>ec: 
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thereof  to  be  given  to  the  defendant  Price,  which       I88I. 

done  accordingly.     On  the  hearing  of  the  parties      £ag«r 
re  court,  tlie  motion  for  the  injunction  was  denied       pTj^ 
i  costs.    From  that  decision  the  complainants  appealed 
le  chancellor. 

I  Bkeckevy  for  the  appellant. 

.  Sddetiy  for  Price  the  respondent. 

HE  Chancellor.    The  objection  that  the  supplemental        [*335] 
was  filed  without  a  previous  order  does  not  appear  to 

iralid  answer  to  the  application.  Tliere  was  no  neces- 
of  filing  it  previous  to  the  argument  of  the  motion, 
38  the  vice  chancellor  intended  to  direct  an  order  to 
r  cause  why  the  injunction  should  not  be  granted ; 
th  does  not  appear  to  have  been  intended.  But  if 
3  was  sufficient  in  the  bill  to  authorize  thQ  granting 
le  injunction,  it  would  then  have  been  filed  as  a  mat- 
>f  course;  as  the  injunction  could  not  issue  until  the 
was  actually  filed.     If  the  injunction  was  proper,  the 

that  the  complainants  had,  through  inadvertence, 
ed  their  bill  on  file  a  few  days  too  soon,  would  afford 
pound  for  refusing  the  application  then  made.  If 
^showed  a  case  entitling  them  to  an  injunction  on  the 
jlemental  bill,  tlie  order  for  leave  to  file  the  bill  was 
atter  of  course ;  and,  if  necessary,  the  complainants 
dd  have  been  permitted  to  re-file  it,  as  of  that  time. 

0  reasons  are  stated  for  the  refusal  of  the  application ; 

1  presume  the  vice  chancellor  did  not  suppose  it  was 
Msary  for  the  complainants  to  get  an  order  for  leave, 

actually  file  the  supplemental  bill,  before  notice  of  • 
motion  could  be  given.  The  usual  practice  is  to  serve 
)py  of  the  supplemental  bill  on  the  defendant  who  has 
eared  in  the  cause,  together  with  a  notice  that  the 
rt  will  be  applied  to,  upon  such  bill,  for  an  order  that 
injunction  issue  according  to  the  prayer  thereof.     If 
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1881.       the  injunction  is  allowed,  the  leave  to  file  the  bill  is  always 
Eager      implied  in  the  order,  if  it  is  not  stated  in  express  terms. 
pT^      Although  a  party  may  not  file  a  supplemental  bill  with- 
out permission  of  the  court,  leave  is  usually  granted  on  aii 
ex  parte  application.    If  there  is  probable  cause  for  filing 
it,  the  leave  will  be  granted  of  course,  and  the  court  onlj 
examines  the  question  so  far  as  to  see  that  the  privileged 
not  abused  for  the  purposes  of  delay  and  vexation  to  the 
defendant.     And  in  a  case  of  doubt,  the  court  may  direct 
notice  of  the  application  to  be  given  to  the  defendanto 
who  have  appeared. 

The  aflidavit  of  the  defendant  Price  that  the  stock  which 
he  had  acquired  in  the  canal  company  was  partnership 
[*336]        property,  *in  which  another  person  was  interested,  w4 
that  the  stockholders  are  personally  liable  for  the  debts  of 
the  company,  could  furnish  no  valid  objections  to  the 
granting  of  the  injunction.    If  it  is  unsafe  even  for  this 
insolvent 'defendant  to  continue  to  hold  the  stock  in  hii 
own  name,  he  may  apply  to  the  court  for  leave  to  have  it 
sold  at  auction,  or  otherwise,  and  to  have  the  proceeds 
brought  into  court,  or  safely  invested  in  some  other  way 
to  abide  the  decision  in  the  cause,  or  until  it  shall  bea8ce^ 
tained  to  whom  the  proceeds  will  eventually  belong.  The 
provisions  of  the  revised  statutes  for  the  protection  of 
creditors  would  be  rendered  perfectly  nugatory  if  an  insol- 
vent debtor  could  place  his  property  beyond  their  reach, 
by  entering  into  a  copartnership  and  vesting  all  his  effect* 
in  that  concern.    Where  there  is  a  bona  fide  copartnc*" 
ship,  in  which  the  judgment  debtor  has  an  interest,  tbo 
claims  of  the  creditors  of  the  firm  to  priority  of  payme^^ 
out  of  the  partnership  eflFects,  and  the  equitable  rights  oi 
the  several  partners,  as  between  themselves,  will  all   P* 
preserved.     But  if  there  is  a  sui-plus  belonging  to  tH^ 
debtor,  after  satisfying  all  prior  equities,  his  separate  cre^ 
itors  are  entitled  to  the  aid  of  this  court  to  readi  that  st^ 
plus ;  so  that  it  may  be  appropriated  to  the  payment  ^ 
their  just  claims  against  him  as  an  individual.    And  J^® 
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ll  not  be  permitted,'  under  pretence  of  preserving  the  IBM, 
gilts  of  his  copartners,  or  of  the  creditors  of  the  firm,  to  Big«r, 
oon  and  appropriate  the  property  to  his  own  use.  From  'fnot. 
Bother  case  recently  before  me,  it  is  known  to  the  court 
hat  these  same  complainants  are  b\so  proceeding  against 
he  alleged  partner  of  this  defendant  to  obtain  satisfaction 
f  a  separate  debt  against  him.  And  that  he  also  makes 
he  same  objection  that  he  is  afraid  the  creditors  of  the 
rm  may  be  injured,  or  the  rights  of  his  copartner  vio- 
ited,  if  he  is  restrained  from  disposing  of  his  interest  in 
118  stock.  Tlie  policy  of  the  law  is  to  relieve  the  unfor- 
mate debtor  from  imprisonment;  but  at  the  same  time 
>  compel  him  to  surrender  up  his  property  and  effects  of 
▼ery  description,  or  so  much  thereof  a9  is  necessary  to 
atisfjrthe  just  claims  of  his  creditors  who  may  be  equally 
infortunate  with  himself  in  having  placed  their  property 
a  his  hands.  And  while  I  have  the  honor  of  a  seat  here, 
his  court  will  *endeavor  to  cany  the  law  into  effect  ac-  [*837j 
wording  to  its  spirit  and  intent.  The  court  will,  as  far  as 
K)88ible,  prevent  the  expense  of  useless  litigation,  and 
^fotect  the  really  unfortunate  against  the  oppression  of 
l^rfr  creditors  under  the  forms  of  law ;  but  will  never 
QJTuit  the  fraudulent  debtor,  by  any  shift  or  device,  to 
'ace  a  part  of  his  property  beyond  the  reach  of  his  cred- 
t>iU  Wlien  the  man  who  has  lived  in  ease  or  affluence 
Hiomes  insolvent,  either  by  the  vicissitudes  of  fortune,  or 
^  his  own  infiprovidence,  he  must  learn  to  recollect  and 
feel  that  the  property  in  his  possession  belongs  to  his 
liters  in  equity,  and  not  to  himself  or  to  his  family ; 
^d  that  it  is  his  duty  as  an  honest  man  to  see  that  it  is 
Served  and  faithfally  applied  to  the  payment  of  his 
-tts.  If  he  suffere  it  to  be  wasted  in  useless  litigation  it 
generally  his  own  fault ;  for  he  has  a  perfect  right,  be- 
'^^  any  one  bias  acquired  a  priority  of  lien,  to  assign  and 
sliver  over  the  whole  at  once,  either  to  the  creditors 
^eraselves,  if  they  will  accept  it,  or  to  some  faithful  and 
^sponsible  trustee  for  the  payment  of  all  his  debtis,  rate- 
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1881.  ably.  He  may  even  give  a  preference  to  favorite  crod- 
Eager  itors  if  lie  chooses  to  waive  the  benefit  of  a  discliaig« 
Prii^      under  the  insolvent  acts. 

As  it  appears  from  the  supplemental  bill  that  the  stod: 
in  question  was  acquired  since  the  commencement  of  the 
suit,  if  the  demurrer  to  the  original  bill  was  properly  oro^ 
ruled  by  the  vice  chancellor,  it  seems  to  follow  that  this  bill 
is  necessary  and  proper;  and  that  the  injunction  shonid 
have  been  granted  as  prayed  for  therein.     If  the  original 
bill  is  defective  in  substance,  so  that  no  decree  thereon 
could  have  been  made  at  the  hearing,  the  supplemental 
bill  must  necessarily  fall  with  it,  as  the  latter  is  but  a  con- 
tinuation of  the  same  suit.    But  if  the  complainants  woe 
right  in  filing  tjie  original  bill,  a  supplemental  bill  sewns 
to  be  the  proper  mode  of  reaching  subsequently  acqnired 
property  of  the  defendant;  although  in  relation  to  itsinir 
mediate  object,  and  against  the  Harlem  Canal  Gompanyi 
it  may  in  some  respects  be  in  the  nature  of  an  original 
bill,  notwithstanding  it  is  supplemental  as  to  the  fonntf 
proceedings. 

This  species  of  bill  is  recognized  by  Lord  Redesdaleai 
a  proper  mode  of  bringing  newly  acquired  interests  of  tha 
r*338]  parties,  *but  relating  to  the  same  subject,  before  the  cowt 
(Mitf.  Plead.  Amer.  ed.  49,  50;  4  Lond.  ed.  63.)  If  the 
defendant  at  the  commencement  of  the  suit  has  property, 
of  the  value  of  one  hundred  dollars  and  upwards,  which 
the  complainant  has  a  right  to  have  applied  in  satisfaction 
of  his  judgment,  by  the  aid  of  this  court,  he  has  right  to 
file  his  bill  for  that  purpose.  He  thereby  acquires  a  spe* 
cific  lien  on  that  property,  which  entitles  him  to  a  prionty 
of  payment  out  of  that  fund ;  subject  however  to  all  prior 
equities  which  existed  against  the  same  at  the  time  of  the 
commencement  of  his  suit  in  this  court.  Although  ai 
against  the  defendant  himself  he  might  also  obtain  au®* 
cree,  which  would  give  him  the  benefit  of  all  other  prop* 
erty  which  belonged  to  the  defendant  at  the  time  the 
decrea  was  obtained,  yet  the  original  injunction  does  ii(^ 
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le  defendant  from  nsing  or  disposing  of  property  1981* 
3  been  subsequently  acquired,  if  it  is  not  the  £«g«r 
)r  produce  of  that  which  belonged  to  the  defend-  pj^ 
»  time  the  injunction  was  obtained.  If  another 
led  by  the  second  judgment  creditor,  the  latter 
ain  a  priority  as  to  the  newly  acquired  property. 
3ona  fide  purchaser,  or  another  creditor,  to  whom 
n  assigned  in  payment  of  a  debt,  would  be  per- 
hold  it  against  the  creditor  who  had  filed  his 
8  the  acquisition  of  that  property.  It  therefore 
Bcessary  for  the  complainants  in  this  case,  either 
ipplemental  bill  to  reach  this  stock  and  protect 
mction,  or  to  commence  a  new  suit  for  that  pur- 
le  expense  of  a  supplemental  bill  is  but  trifling, 
ipared  with  that  of  an  original  suit.  And  this 
tainly  would  not,  except  in  a  case  of  absolute 
and  to  prevent  a  failure  of  justice,  allow  two 
luits  to  be  commenced,  and  carried  on  at  the 
),  between  the  same  parties,  to  obtain  satisfaction 
me  debt.  I  think  therefore  this  was  a  proper 
supplemental  bill,  and  that  the  injunction  should 
1  granted  as  prayed  for  therein, 
costs  of  the  complainants,  botli  on  original  and 
ntal  bills,  are  entirely  in  the  discretion  of  the 
y  would  not  be  permitted  to  abuse  the  privilego 
ling  an  unfortunate  debtor  with  supplemental 
ing  no 'other  *object  than  to  deprive  the  family  [*3393 
Pendant  of  the  fruits  of  his  daily  earnings,  or  to 
costs.  And  if  a  supplemental  bill  is  unnecessa 
properly  filed,  it  may  be  dismissed  at  the  hear- 
mgh  the  complainant  obtains  a  decree  on  the 
ill. 

jision  of  the  vice  chancellor  must  be  reversed, 
junction  must  issue,  according  to  the  prayer  of 
emental  bill ;  and  Price,  the  respondent,  must 
)  appellants  their  costs  on  this  appeal,  to  be  taxed, 
eedings  must  be  remitted  to  the  vice  chancellor 
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1881.  tlutt  the  injunction  may  be  issued  accordingly ;  and  that 

R«quft  Buch  further  proceedings  may  be  bad  before  biin  as  may 

j^  be  necessary  to  carry  into  effect  this  decision. 


Requa  v.  Eea  and  WIFB. 

•  Where  the  master,  who  was  directed  to  sell  mortgaged  premises  nnder  e 
deccee,  had  written  insti^uetions  from  tlie  complaioaat's  solicitor  not  to 
sell  the  premises  for  a  less  sum  than  $2600,  the  amount  of  the  debt  and 
oosU,  but  through  ignorance  of  his  duty  the  premises  were  sold  for  $1000 
less  to  purchasers  who  were  informed  of  the  instructions,  at  the  time  of 
the  sale,  and  before  they  paid  their  bid,  the  court  ordered  a  r»-eale  of 
the  property. 

Where  the  purchasers  took  posseesion  of  the  property  and  made  improTt* 
roents  thereon,  after  being  informed  by  the  master  that  the  tax  would 
be  submitted  to  the  court,  and  without  waiting  for  the  eonfirmatioa  of 
the  report  of  sale,  it  vmm  held,  that  they  were  not  entitled  to  indemni^ 
therefor. 

Where  a  person  becomes  a  purchaser  under  a  decree  of  the  court  of  cli«&» 
eery,  he  submits  himself  to  the  jurisdiction  of  the  court  in  thai  suit  at 
to  all  matters  connected  with  such  sale,  or  relating  to  him  in  tlie  char- 
acter of  purchaser. 

March  isi  This  was  an  application  on  the  part  of  the  complainant 
to  set  aside  a  master's  sale  of  the  mortgaged  premises,  on 
a  decree  of  foreclosure.  The  premises  are  situate  in  the 
county  of  Cattaraugus,  and  tlie  amount  due  on  the  mortr 
gage  was  about  $2300,  exclusive  of  costs.  The  complain- 
ant and  his  solicitor  residing  at  Albany,  tlie  decree  was 
sent  to  tlie  nearest  master,  who  resided  in  an  adjoining 
county,  with  particular  instructions  to  him  not  to  let  the 
premises  be  struck  off  to  any  one,  other  than  the  com^ 

[*340]  plainant,  for  a  less  sum  than  *$2600.  Tlie  master  snppoo* 
ing  it  necessary  tiiat  some  third  person  should  make  bids  in 
the  name  of  the  complainant,  endeavored  to  procure  some 
one  residing  at  Olean,  where  the  sale  took  place,  to  bid 
off  the  property  for  him.  For  some  reason  not  explained, 
no  one  would  consent  to  bid  as  agent  of  the  ^complainant* 
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At  length  the  master  employed  a  transient  person  by  the       is^V 
Dame  of  Davis,  who  agreed  to  bid  up  the  property  to  the  '    Reqna 
Bnm  requii-ed ;  but  having  made  one  bid  of  $1600,  he  re-       |^ 
fused  to  bid  any  thing  more,  although  urged  by  the  mas- 
ter to  comply  with  his  agreement.    The  master  thereupon 
apposing  it  his  duty  to  do  so,  struck  off  the  property  to 
Ifartin,  Bryan  and  Chamberlain,  for  the  sum  of  $1602, 
and  gave  them  a  deed  therefor.    Shortly  afterwards  the 
inaster  died ;  and  the  report  of  the  sale  has  never  been 
confirmed. 

^-  Z^AmoreuXy  for  the  complainant 

-4.  Taber^  for  the  purchasers. 

Thk  Chakcellob.    It  is  perfectly  evident  in  this  case 

l^^t  the  property  has  been  sold  much  below  its  value, 

in  consequence  of  the  master's  violating  his  instructions 

uwongb  ignorance  or  a  misapprehension  of  his  duties. 

Altliotigh  the  purchasers  deny  that  they  hired  Davis  not 

to  bid,  it  is  impossible  to  resist  the  conclusion  that  by  the 

device  or  trick  of  some  one  the  property  was  sold  much 

belc^  its  value.     If  the  sale  is  permitted  to  stand,  the 

^^plainant  will  be  defrauded  of  more  than  $1000 ;  as  ho 

^^  Willing  to  give  for  the  property  the  full  amount  of  the 

"^bt  and  costs,  and  the  mortgagor  is  insolvent     It  is  not 

"^^essary  to  express  any  opinion  upon  the  question  whether 

^  purchasers  were  the  originators  of  the  trick,  or  actu- 

y  'Used  their  influence  with  others  to  prevent  the  prop- 

^^y  from  being  bid  up  to  its  true  value.    The  master  had 

^  ^%ht  to  permit  the  property  to  be  struck  off  to  a  third 

*^^on  below  the  sum  limited  in  his  instructions.     He 

*^^iild  either  have  adjourned  the  sale  and  given  notice 

^*^f  to  the  complainant's  solicitor,  or  have  put  up  the 

*^^^perty  in  the  name  of  the  complainant  at  the  $2600, 

,  ^^1  if  no  person  bid  more,  should  have  struck  it  off  *to        [*341] 

^^^  at  that  sum.    If  he  had  adopted  the  latter  course  the 
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1881.       complainant  would  have  been  compelled  to  take  the  proj 
B«qi2a      erty  at  that  price.    Under  tlie  circumstances  disclose 
1^       the  purchasers  have  no  equitable  claim  to  retain  the  pro; 
erty,  as  they  had  full  notice  before  they  paid  the  mone 
and  took  the  deed.    The  master  swears  that  believic 
Davis  had  been  induced  to  betray  his  trust,  he  consent 
to  receive  their  money  and  give  the  deed  under  an  expn 
notice  to  them  that  all  the  facts  and  circumstances  won 
be  reported  by  him  to  the  chancellor  for  his  decision  thes 
on.    If  they  chose  to  advance  the  money  and  take  poss  - 
sion  of  the  property  after  that  notice  of  the  equital 
claim  of  the  complainant  to  have  the  sale  vacated,  a^ 
without  waiting  for  an  order  of  confirmation,  it  was 
cause  they  were  willing  to  make  an  unconscientious  e 
lation,  founded  upon  the  trick  of  Davis  and  the  mast 
ignorance  of  his  duty,  and  they  must  abide  the  coc 
quences.    Where  a  person  becomes  a  purchaser  undg^  jmi 
decree,  he  submits  himself  to  the  jurisdiction  of  the  c(^'aL3rt 
in  that  suit,  as  to  all  matters  connected  with  such  sale  ^      or 
relating  to  him  in  tlie  character  of  purchaser.     (CSMwrar^^'atf- 
jor  V.  Strode,  1  Sim.  &  Stu.  Eep.  381.)    Unless  there^^cDW 
these  purchasers  are  willing  to  keep  the  property  and    m-^  «7 
the  complainant  the  balance  of  his  dobts  and  costs,  c^^^i^er 
the  81502,  the  property  must  be  resold  and  put  up  at      *!« 
sum  of  $2600,  as  on  his  bid.    In  that  case  the  money  g^-xmid 
by  the  purchasers  must  be  refunded,  the  oale  to  them  nc»  '■^^ 
be  set  aside,  and  the  deed  cancelled ;  and  they  must       ^^ 
liver  up  the  peaceable  possession  of  the  premises  to      ^^ 
purchaser  on  the  resale.     On  the  coming  in  and  confi-^^^' 
ation  of  the  report  of  the  resale,  if  the  purchasers  v^^*^ 
such  an  investigation,  the  court  will  order  a  reference    ^ 
ascertain  whether  the  rents  and  profits  of  the  preaxi^^ 
have  been  equal  to  the  interest  on  the  purchase  moxi^/ 
paid  over  to  the  master;  and  to  inquire  into  all  the  fn^** 
and  circumstances  attending  the  first  sale,  for  the  purp(^^^ 
of  ascertaining  whether  the  purchasers  have  any  equitaW^ 
claim  to  an  allowance  out  of  the  purchase  money  for  the^^ 
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damages  or  coets.    But  tliey  cannot  be  allowed  for  any^     ^^^^ 
improvements  which  they  have  made  on  the  premises,  as      0»boni 
they  went  into  *po8se8sion  without  authority,  before  the      Hey«r. 
sale  was  confirmed,  and  after  notice  from  the  master  that 
there  was  at  least  a  reasonable  probability  that  the  sale 
would  be  set  aside. 


OSBOBN  AKD  ANOTIIEB  V.  HeYEE   &  BuRDETT. 

Where  two  er«diton  bad  filed  separate  bills  against  the  debtor  to  reach 
^  Property,  and  in  one  suit  a  receiver  bad  been  appointed,  and  in  the 
<i^er  an  injunction  granted,  restraining  the  debtor  from  parting  with  his 
^^ooks  and  papers,  and  from  collecting  bis  debts,  Ac,  upon  an  application 
to  the  court,  he  was  directed  to  deliver  over  to  the  receiver,  appointed  in 
th«  first  suit,  all  the  property  and  effects  in  his  hands,  together  with  his 
^*^<>te  and  papers,  to  be  collected  and  converted  into  money  for  the  bene- 
*^  ^f  cuch  of  the  parties  as  it  should  subsequently  appear  were  entitled 
*^Uiessme. 
''bere  the  defendant  is  restrained  by  injunction  from  collecting  his  debts, 
•'"d  pTwerving  or  disposing  of  perishable  property,  it  is  the  duty  of  the 
^"Bplainant  to  apply  for  the  appointment  of  a  receiver;  and  if  he  neg- 
*^tm  to  do  so,  the  court  will  dissolve  the  injunction  so  far  as  to  permit 
^^  defendant  to  collect  the  debts  and  dispose  of  the  property  himselt 

Atcts  was  an  application  for  an  attachment  against  the    Karoh  ut 

^fendants  for  not  delivering  over  to  the  receiver,  appoint- 

^'i  tills  canse,  certain  books  and  papers  pursuant  to  the 

tK  ^*'  of  this  court.    Tlie  defendants  showed  for  cause  that 

.  ^y  yrere  willing  to  comply  with  the  order  of  the  court, 

*  tliat  they  wei*e  restrained  from  parting  with  the  books 

^^  papers  by  an  injunction  issued  on  another  bill  filed 

*"?*^n8t  them  by  Henry  R.  Heyer  and  others,  before  the 

^^  chancellor  of  tlie  first  circuit.    The  chancellor  direct- 

5'^e  motion  to  stand  over,  and  that  notice  of  the  appli- 

T^^n  be  given  to  the  complainants  in  the  last  mentioned 

^^     Such  notice  having  been  given,  an  affidavit  was 

^  on  the  part  of  those  complainants,  in  which  th^ 

^OL.  n.  2T 
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^8>^-       claimed  an  equitable  right  to  the  whole  partnership  fundi 
Osbom     to  which  these  books  and  papers  related. 

eyep.  jy^  Selden^  for  the  complainants. 

J,  MhoadeSy  for  the  defendants. 

J.  Edwards^  for  H.  H.  Heyers  and  others. 

r*343]  *The  Chancellok.    It  does  not  appear  by  the  pape 

before  me  on  this  motion,  which  of  these  snits  was  fir 
commenced  ;  neither  do  I  consider  that  question  materi 
in  this  case.     Here  are  two  suits  commenced  by  differ^^  ^ 
complainants  in  this  court,  one  before  the  chancellor  \ 
the  other  before  a  vice  chancellor,  against  the  same 
fendants,  who  are  admitted  to  be  insolvent,  to  reach  pi*^z>jp- 
erty  in  their  hands  which  can  only  be  recovered  by   "CJEio 
aid  of  this  court.    One  of  these  parties  has  obtained       ^ua 
order  for  a  receiver  to  collect  and  preserve  the  prop^ar*y 
pending  the  litigation.    The  other  party  has  obtainedL     clu 
injunction  prohibiting  the  defendants  from  collecting     ±3jLe 
debts  and  preserving  the  property  from  waste.     la     *^ 
these  cases  of  bills  to  reach  the  equitable  property  of  dloT^t- 
ors,  on  an  execution  at  law  returned  unsatisfied,  it  is   "tlrte 
duty  of  the  complainant,  within  a  reasonable  time  after  1^^ 
has  obtained  an  injunction  restraining  the  defendants  fro'^ 
collecting  their  debts,  or  disposing  of  their  perislxa-^*^ 
property,  to  apply  to  the  court  and  obtain  the  appoi^*^ 
ment  of  a  receiver,  or  to  make  some  other  provision    ^^' 
the  collection  of  the  debts  and  the  preservation  of    'ttt^ 
property,  or  the  injunction  should  be  dissolved  so  fSetr  ^^ 
to  enable  the  defendants  to  preserve  it  themselves.    If  *^ 
complainants  in  the  other  suit,  who  now  resist  this  motioii> 
had  applied  for  and  obtained  the  appointment  of  a  recei'^^ 
to  take  charge  of  this  part  of  the  fund,  which  they  tx^^ 
claim,  before  the  receiver  in  this  cause  was  appointed 
they  would  have  had  some  grounds  for  resisting  this  spp^' 
cation ;  especially  if  they  had  given  notice  of  that'app^' 
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CJftliOn  Ic  tliese  complainants.  In  that  case  the  receiver  1881» 
appointed  by  the  vice  chancellor  wonld  have  been  the  Oiborn^ 
proper  person  to  preserve  the  fund  pending  tlie  litigation,  Hwt 
and  until  it  was  determined  to  which  of  the  parties  it  be- 
longed. The  receiver  appointed  in  either  cause  is  the 
oflBicer  of  the  court  and  holds  the  fund  subject  to  the  equita- 
ble rights  of  all  parties ;  to  be  disposed  of  nnder  the  order 
of  the  court  only.  As  no  objection  is  made  to  the  receiver 
already  appointed^  or  to  the  sufficiency  of  his  sureties, 
the  whole  of  the  property  and  effects  in  the  hands  of  the 
defendants  must  be  delivered  over  to  him,  together  with 
the  books  and  papers  j  to  be  collected  and  converted  *into  [*3^] 
money,  for  the  benefit  of  the  parties  to  whom  it  may  here- 
after appear  to  belong.  The  complainants  in  each  suit 
are  to  have  notice  of  all  proceedings  before  the  master 
relative  to  the  delivery  of  the  books,  papers  and  property 
to  the  receiver ;  and  with  liberty  at  all  reasonable  times 
to  inspect  and  take  copies  of  such  books  and  papers,  if 
they  shall  deem  it  necessary  for  the  protection  of  their 
respective  rights.  The  receiver  must  keep  a  separate  ac- 
count of  all  that  part  of  the  property  and  effects  of  the 
defendants  which  it  is  alleged  belonged  to  the  firms  or 
partnerships  in  which  the  complainants  in  the  suit  before 
the  vice  chancellor  claim  an  equitable  interest,  and  of  all 
disbursements  and  expenses  relating  thereto.  And  the 
complainants  in  either  suit  are  to  be  at  liberty  to  apply  to 
the  chancellor  for  such  special  directions  to  the  receiver, 
in  relation  to  the  execution  of  his  trust,  as  they  may  be 
advised  are  necessary  or  proper ;  and  each  party  is  to  have 
notice  of  any  application  which  may  be  made  to  this  court 
in  the  premi8es.(a) 

The  defendants  must  therefore  forthwith  deliver  over 
the  residue  of  their  books  and  papers  to  the  receiver,  or 
an  attachment  will  be  issued  against  them  on  the  prodao- 

(a)  See  193d  and  194th  rulea,  adopted  5tli  AprO,  1881,  which  prorile 
lor  eaaeB  of  thb  description. 
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m^«      tion  of  the  master's  certificate  of  their  neglect  to  comply 
Dowi      with  the  order  of  the  court 
MeMidiaeL 
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Where  the  eomplainaiit  repliee  to  a  plea,  he  admits  iU  aofficieiK^ ;  and  if 
the  truth  of  the  plea  is  established  the  bill  will  be  dismissed. 

If  at  the  hearing  the  plea  is  not  fonnd  to  be  tnie,  it  wiH  be  oYermled  at 
false ;  and  the  eompUnnant  will  be  entitled  to  a  decree  as  on  n  bill  taken 
ns  confesMd. 

If  «  plea  is  overmled  as  false,  the  complainant  will  not  lose  the  benefit  of 
an  answer  if  a  discovery  is  necessary ;  bat  he  may  have  an  order  to  ex- 
amine the  defendant  on  interrogatories,  before  a  master,  as  to  the  discor- 
ery  songht  by  the  bill 

Xareh  lit  The  complainants  filed  their  bill  in  this  cause  as  judg- 
ment creditors  of  the  defendant  to  obtain  satisfaction  out 
of  his  property  which  could  not  be  reached  bj  execution 
at  law.  The  defendant  pleaded  an  affirmative  plea  in  bar 
of  the  discovery  and  relief  priced  for  in  the  bill ;  upon 
which  the  complainants  took  issue.  Orders  to  produce 
witnesses  and  to  close  the  proo&  were  regularly  entered, 
but  the  defendant  produced  no  evidence  to  establish  the 
truth  of  his  plea.  On  the  hearing  of  the  cause  the  de- 
fendant made  default.  The  complainants  claimed  the 
benefit  of  a  discovery  of  the  property  and  choses  in  action 
of  the  defendant  The  only  question  was  as  to  what 
decree  they  were  entitled  to  on  this  state  of  facts. 

S.  Dvicher  and  J.  Harris^  for  the  complainants. 

The  Chanoellob.  Where  a  plea  in  bar  to  the  whole 
bill  is  put  in,  if  the  complainant  takes  issue  thereon  he 
admits  the  sufficiency  of  the  plea,  and  leaves  nothing  in 
question  but  the  truth  thereof.  If  at  the  hearing  Uie  plea 
is  £[>und  to  be  true  the  bill  must  be  dismissed.  But  if  the 
plea  is  untrue  the  complainant  will  be  entitled  to  a  decree 
against  the  defendant  in  the  same  manner  as  if  the  several 
matters  charged  in  the  bill  had  been  confessed  or  admit- 
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ted.    If  a  discovery  is  necessary,  to  enable  the  complain-       18S1. 
ant  to  obtain  the  relief  sought  for  by  his  bill,  the  defend-       Dowt 
ant  cannot  evade  answering  *by  putting  in  a  plea  which  McMiSnel 
turns  out  to  be  false.    In  such  a  case,  after  the  plea  is 
overruled  as  false,  the  complainant  may  have  an  order 
that  the  defendant  be  examined  on  interrogatories  before 
a  master  as  to  the  several  matters  in  relation  to  which 
a  discovery  was  sought  by  the  bill.    {RrovmawordY.  JEd- 
wardsy  2  Ves.  sen.  247.    Hawkins  v.  Trollop^  Nelson^s 
Kep.  119.) 

In  this  case  the  truth  of  the  several  matters  charged  in 
the  bill  being  admitted  by  the  state  of  the  pleadings, 
there  is  sufficient  to  authorize  the  court  ta  decree  payment 
and  satisfaction  of  the  complainant's  debt  out  of  the  prop- 
erty, effects  and  choses  in  action  of  the  defendant;  and  all 
the  necessary  discovery  can  be  obtained  upon  the  proceed- 
ings under  that  decree.  There  must  be  the  usual  decree 
overruling  the  plea  as  false,  declaring  the  right  of  the 
complainants  to  satisfaction  out  of  such  property  and 
effects ;  referring  it  to  a  master  to  appoint  a  receiver  and 
take  from  him  the  requisite  secui'ity^  directing  t&e  de- 
fendant to  deliver  over  and  assign  to  such  receiver,  on 
oath,  before  such  master,  all  his  property,  effects  and 
choses  in  action,  except  such  wearing  apparel,  &c.  as  is 
exempt  from  sale  on  execution.  And  the  cpmplainants 
are  to  be  at  liberty  to  examine  him,  on  interrogatories  be- 
fore the  master,  as  to  the  property,  effects  and  choses  in 
action  which  he  now  has,  or  which  he  has  assigned  or 
transferred  to  any  other  person  in  trust  for  his  family  or 
otherwise,  as  the  said  master  may  deem  necessary  or 
proper;  with  the  usual  power  to  the  receiver  to  collect 
and  compromise  debts  due  to  the  defendant,  and  convert 
the  effects  into  money,  and  pay  the  amount  due  to  the 
complainants,  for  their  debt  and  costs.  And  either  party 
or  the  receiver  is  to  be  at  liberty  to  apply  to  tlie  cc  urt  for 
such  further  or  other  directions  in  the  premises  as  may  be 
necessary. 
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Doe 
Qreexw  ^DoE  V.  ObEEK  AND  OTHERS. 


If  tbe  name  of  a  counsellor,  other  than  the  solicitor  in  th«  < 

to  the  pleadings,  the  charge  for  perusing  and  amending  the  same  sho 

be  allowed  on  taxation,  unless  the  party  objecting  shows  affirmatifa 

that  the  name  of  the  counsel  was  improperly  placed  there. 
It  is  the  duty  of  counsel  to  peruse  and  examine  the  pleadings  before  th 

sign  them ;  and  they  are  personally  liable,  if  saeh  pleadings  ( 

scandalous  or  impertinent  matter. 
The  solicitor  is  guilty  of  a  misdemeanor,  if  he  puts  the  name  of  a  c 

lor  to  a  pleading  without  his  knowledge  and  consents 
A  second  fee  is  allowed  to  counsel  for  perusing  and  amending  a  sapg 

mental  bill,  or  bill  of  revivor,  when  such  bill  becomes  necMwry ; 

not  for  perusing  and  signing  an  amended  bill 
Where  an  amended  bill  was  filed  by  the  agreement  of  the  parties^  i 

ing  all  the  facts  in  the  case,  and  as  a  substitute  for  the  previoiis  bill 

answers  to  save  expense,  the  complainant,  on  taxation,  was  allowed 

counsel  perusing  and  amending  the  same,  and  for  the  usual  eng 

and  copies. 
On  an  ex  parte  hearing,  upon  a  bill  token  as  confessed,  ike  solieitor  ■ 

entitled  to  an  attendance  fee.     But  where  there  is  an  actual  atten^a 

and  argument  with  the  counsel  of  the  adverse  party,  to  settle  imp 

questions  arising  on  the  bill,  an  attendance  fee  for  the  solieitor  as 

full  counsel  fee  are  taxable; 
The  statement  of  the  nature  and  object  of  the  suit,  to  be  filed  in  the  fl 

clerk's  office,  is  not  a  notice  within  the  meaning  of  the  fse  bill;  i 

to  be  taxed  by  the  folio  for  the  draft  and  engrossment 
Notices  served  on  the  defendants  in  mortgage  cases,  under  the  lS8d 

are  specifically  provided  for  in  the  fee  bill ;  and  only  87^ 

be  taxed  for  each  notice,  including  copy  and  service. 
Where  the  injunction  is  allowed  by  the  chancellor,  it  Lb  an  act  of  the  < 

and  the  charge  for  filing  the  certificate  of  the  allowance  is  not  ta:^' 
Notice  to  the  register  to  set  down  the  cause  is  not  a  proper  charge  «:■- 

the  present  practice.    The  notice  of  the  issue  is  the  only  one  ftow    '^ 

ble. 
No  charge  for  notices,  which  are  not  required  by  the  rules  or  praetE^ 

the  court,  can  be  allowed  on  taxation. 
Notice  to  the  register  to  enter  a  decree  or  order  is  not  a  proper  cha 

the  solicitor  is  allowed  for  att^ndmg  in  person. 
A  charge  for  an  engrossment,  or  copies  of  an  order  or  decree  to  be  en  'I 

is  improper,  as  it  is  to  be  entered  from  the  draft  after  it  is  aettX*"       ^ 

the  court  or  register. 
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The   coraplauitjit  CAnnot  charge  for  a  copy  of  a  decree  for  the  adverfte         1881. 
party,  unless  in  cases  where  the  service  of  such  decree  on  him  is  neces-         IT 
sary.  y. 

Service  of  a  summons  upon  the  defendant  to  attend  the  master  on  the       Greeo. 
reference  is  all  that  is  requisite,  and  an  additional  notice  for  that  pur- 
pose cannot  be  allowed. 
•Xo  allowance  can  be  made  on  taxation,  as  between  party  and  party,  for  r*348l 

the  personal  expenses  of  the  parties  or  their  witnesses,  or  of  the  officers 
of  the  court,  as  disbursements  in  a  cause. 
Where  a  8i)ecifio  allowance  is  provided  in  the  fee  bill  for  the  performance 
of  any  service  by  an  officer  of  the  court  no  additional  charge,  by  way 
^^  ^'^bursement  in  the  performance  of  such  service,  can  be  taxed  in  favor 
ofsuv^H  officer  or  any  other  person. 
If  a  par^.y  insists  upon  items  in  his  bill  which  are  not  legally  taxable,  he 
'^lU  l^^  charged  with  the  expense  of  an  appeal  from  the  taxation,  as  to 
sucH  it^nu^  But  if  the  adverse  party  appeals  to  the  court  against  the 
^^^^^tioQ  of  other  items  also,  which  were  properly  allowed,  each  party 
^'^y  1>Q  left  to  bear  his  own  costs,  on  the  application  for  a  re-taxation. 

■*^^^s  was  an  application,  on  the  part  of  the  solicitor  of     Miwh  Itt 

*«©  defendant  Green,  for  a  re-taxation  of  the  costs  of  the 

^^^plainant.    On  the  taxation  before  the  master,  varions 

Y^J^ctions  were  made  to  particular  items  in  the  bill,  on 

®  ground  that  the  services  charged  were  useless  or  un- 

©cessary.    As  to  many  other  items,  it*  was  objected  that 

^  Services  had  never  in  fact  been  performed  ;  and  evi- 

^^ce  of  the  actual  performance  of  such  services  was  re- 

H^^re<3.    Tlie  complainant's  solicitor  put  in  his  own  affi- 

-»  ^y^^  before  the  taxing  officer,  stating  his  belief  that  the 

*oa  ^QrQ  correctly  charged,  and  that  the  disbursements 

J   ^^ged  in  the  bill  had  actually  been  made  ;  but  the  affi- 

^it  omitted  to  state  that  the  services  charged  had  been 

^^^Uy  performed. 

""^^  S.  Kiniballj  for  the  complainant. 

^^   ElUwcrth^  for  the  defendants. 

^^  -^^^lE  CuANCELLOB.    As  almost  every  item  in  this  bill  of 

v^^^  was  objected  to,  either  on  the  ground  that  the  service 

^    not  been  performed  or  was  unnecessary,  or  that  the 


V. 

Green. 
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^8>^-       folios  were  overcharged,  it  may  be  necessary  to  ei 
Doe        the  items  objected  to  in  detail. 

The  firat  objection  relates  to  the  charge  for  a  retami 
fee  for  counsel,  and  for  counsel  perusing  and  signing  i 
bill,  decree,  &c.  It  appeared  by  the  affidavit  of  Do»bw  ^ 
which  was  produced  before  the  taxing  officer,  that  oon  -r^- 
sel,  other  tlian  the  solicitor  in  the  cause,  was  actually  enzzzaa- 
ployed.  And  the  name  of  such  counsel  was  subscribed  ^to> 
the  bill,  and  to  such  of  the  subsequent  proceedings  as  ^fc:>y 
r*849]  the  practice  of  the  court  *required  the  signature  of  coiHS.:Ba- 
sel.  It  would  be  a  misdemeanor  for  any  solicitor  to  p^^^Kit 
the  name  of  a  counsellor  to  a  bill  or  other  pleading  wi-^kuSi- 
out  his  knowledge  and  consent.     And  in  WhiUoA  ^, 

Marriott  (2  Rep.  in  Ch.  386,)  the  solicitor  for  a  defend«E^:»t 
was  ordered  to  pay  £20  costs,  for  putting  the  name        ^f 
counsel  to  an  answer  without  his  consent ;  and  to  be  cc^  ^^i- 
mitted  to  the  Fleet  until  the  same  was  paid.    The  fas.^:!^ 
therefore,  that  the  pleading  is  signed  with  the  name         ^ 
such  counsel,  is  at  least  prima  facie  evidence  of  itself  tlt»-*t 
he  has  perused  and  signed  the  same.    If  the  bill  or  ot^X:^  «r 
pleading  contains^  scandalous  or  impertinent  matter,    ^tie 
counsel  whose  name  is  affixed  thereto,  subjects  himseL:^*  to 
the  payment  of  costs  to  the  adverse  party,  as  well  ag=^    to 
the  censure  of  the  court.    {Emerson  v.  DdUUon^  1  ICr^sp* 
in  Ch.  194.)   He  may  even  be  stricken  off  the  rolls  if  &  ^«3.<i 
offences  are  repeated  and  continued.    It  is  not  there'^i^w 
to  be  presumed  that  he  has  affixed  his  name  to  the  pl^^^^" 
ing,  or  suffered  it  be  done  by  another,  without  peru^^^*? 
.     such  pleading,  and  knowing  what  is  contained  ther-^*^* 
To  justify  the  taxing  officer  in  rejecting  a  charge        -^^' 
counsel  perusing  and  signing  the  pleading  where       **^® 
name  of  counsel  is  subscribed  thereto,  the  party  mal^^^^ 
the  objection  is  bound  to  show  affirmatively  that     ^^ 
name  of  the  counsel  has  been  improperly  placed  tk«^*^ 
and  without  authority. 

In  ordinary  cases,  the  bill  and  the  amendments  ther^^^ 
form  but  one  record,  and  counsel  are  not  entitled  to   ^ 


CASES  IN  CHANCERY.  84» 

>iid  fee  for  perusing  an  amendment.     Bui:  where  a       iSM* 
plemental  bill  or  a  bill  of  revivor  is  filed,  the  counsel       Doe 
xititled  to  charge  for  perusing  and  signing  the  same ;      q^^ 
>e  taxed  against  his  own  client,  or  as  costs  in  the 
36,  according  to  circumstances,  and  as  such  service 
LI  appear  to  have  been  rendered  necessary  by  the  act 
leglect  of  the  client,  or  otherwise.     But  in  this  case 

amended  bill  appears  to  have  been  filed  in  conse- 
naoe  of  an  agreement  between  the  pai'ties,  and  as  a 
stitute  for  the  former  bill  and  answers,  to  save  expense, 
der  the  particular  circumstances  disclosed,  the  charge 

perusing  and  signing  this  second  bill  was  properly 
wed  by  the  taxing  oflScer.  For  the  same  reason,  the 
rgesfor  a  new  engrossment  of  the  whole  bill,  including 

amendments,  and  full  copies   of  the  same  *for  the        [*360] 
sitors  of  the  respective  defendants,   were  properly 
wed. 

be  amended  bill  being  substituted  for  the  original 
^dings,  and  taken  pro  confesso  by  consent  of  the  par- 
as to  all  subsequent  proceedings,  it  is  to  be  treated  as 
original  bill  taken  as  confessed,  and  as  if  no  answers 
r  had  been  put  in  to  the  first  bill.  Such  was  in  fact 
decision  of  thQ  court  on  the  hearing  of  the  cause.  As 
iny  costs  which  have  accrued  since  the  filing  of  this 
mded  bill,  they  must  be  taxed  at  the  usual  rates  of 
^wance  upon  the  bill  taken  as  confessed.  But  as  there 
'^  important  questions  in  controversy  arising  upon  the 

itself,  which  was  in  the  nature  of  a  statement  of -the 
*  agreed  upon  by  the  parties,  I  think  the  complainant 
^Id  be  allowed  for  the  copy  of  the  bill  which  was  actu- 

ttiade  and  furnished  to  the  chancellor  on  the  hearing, 
''^able  him  to  settle  the  several  questions  of  law  and 
^ty  arising  thereon. 

''i  a  decree  of  course  upon  an  ex  parte  hearing,  where 
l^ill  has  been  taken  as  confessed,  the  solicitor  is  not 
tied  to  the  fee  of  $5,  for  attending  the  court  of  chan- 
'  Xipon  the  hearing,  although  he  actually  attends  with 


\ 
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1881'       the  connsel  employed  to  argue  the  cause  ex  parte.    TTVie 
Doe        remarks  of  Chancellor  Kent  upon  this  item  in  the  fee  t>ili 
Green.      ^^  1818,  sliow  that  the  allowance  was  intended  to  be  coxx* 
fined  to  cases  where  the  solicitor  not  only  actually     at- 
tended, but  where  there  was  an  actual  argument  of  ^kiie 
cause  with  the  counsel  for  the  adverse  party ;  or,  at  ^kJz&e 
least,  where  the  solicitor  and  counsel  for  the  complaiik^i^xit 
appeared  at  the  hearing,  under  a  belief  that  there  wa^  *  to 
be  an  actual  argument  of  the  case  with  the  adverse  pa.x-t j. 
But  even  under  this  construction  of  the  fee  bill,  the  eo:i3i- 
plainant  is  entitled  to  the  solicitor's  fee,  and  to  the  conji-' 
sel  fee  on  the  hearing.    The  cause  was  actually  argued  en 
the  merits  by  counsel  for  all  the  defendants  who  appesLircd' 
in  the  cause  ;  )^nd  important  questions  were  litigated   a^nd 
submitted  to  the  decision  of  the  court;   although     tie 
amended  bill,  which  stated  all  the  facts  truly,  was  t&kco 
as  confessed,  to  save  expense.    It  was  therefore  sacH  mh 
argument  as  is  provided  for  in  the  last  clause  of  the  14^ 
section  of  the  present  fee  bill,  (2  R.-  S.  630,)  and  not « 
[*851]        ♦mere  evasion  to  take  it  out  of  the  operation  of  tha  pre- 
ceding clause  of  that  section. 

The  charge  for  subpoena  and  copies  was  improperly 
allowed  at  three  folios.  The  subpoena  can  never  exceed 
two  folios,  unless  there  are  at  least  thirty  parties  in  the 
cause.  The  taxing  officer  must  have  allowed  the  three 
folios  in  this  case  through  mere  inadvertence.  Some 
preciptes  were  also  allowed,  in  the  same  manner,  on  P^^ 
ceedings  since  the  revised  statutes  went  into  operation* 

The  bill  had  a  double  aspect ;  either  to  foreclose  the 
mortgage  against  the  lot  which  Beekman  alleged  wae 
intended  to  be  conveyed,  or  to  obtain  the  benefit  of  t"® 
covenants  of  warranty  in  relation  to  that  which  had  been 
recovered  from  Green  by  the  ejectment  suit  The  co^' 
plainant  had  probable  cause  for  making  the  judgm^tt* 
creditors  of  Green  defendants.  He  is  therefore  entitled 
to  charge  for  the  statement  of  the  lis  pendens  to  be  fil^ 
in  the  clerk's  office,  and  for  a  notice  to  each  of  the  ^^ 
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Dts,  against  whom  he  made  no  personal  claim,  agree-  1881. 

0  the  133d  rule.    But  he  is  not  to  be  allowed  for  Doe 
a  potice  to  be  served  either  on  Beekman  or  the  q^ 
:agor  against  whom  he  claimed  a  personal  decree  iu 

iase.  The  statement  which  is  filed  in  the  clerk's 
is  to  be  drawn  and  engrossed,  and  does  not  come 

1  the  specific  provision  in  the  fee  bill,  allowing  37j 
for  a  notice,  including  copy  and  service.  The  no- 
0  be  served  on  the  defendairts  in  the  cause  is  a 
ce  actually  served,"  and  therefore  is  within  that 
ic  provision.  Although  the  solicitor  will  be  very 
quately  compensated  for  drawing  and  serving  the 
»  in  this  particular  case,  it  will  be  made  np  to  him 
\  drawing  and  serving  of  many  other  notices  in  the 
,  where  the  allowance  will  be  found  an  ample  com- 
tion  for  the  service  rendered.  And  as  these  notices 
srved  with  the  subpoena,  the  actual  expense  of  serv- 
lem  will  usually  be  no  greater  than  the  service  of 
ibpoena  alone.  There  does  not  appear  to  have  been 
vidence  before  the  taxing  officer  that  these  notices 
in  fact  given ;  and  the  affidavits  of  die  service  of 
Qbpoenas  do  not  appear  on  the  files  of  the  court, 
igh  the  taxing  officer  has  allowed  for  filing  them. 

le  injunction  was  allowed  by  the  late  chancellor  in        [♦852] 
1 ;  which   was  sufficient  evidence   to  the  taxing 

tliat  it  was  necessary  and  proper,  especially  as  it 
ever  dissolved.  Tlie  charges  connected  therewith 
therefore  all  properly  taxed,  except  tlie  one  for 
J  the  certificate  of  allowance."  This  is  only  proper 
the  order  is  obtained  on  the  certificate  of  a  vice, 
allor,  or  of  an  injunction  master,  under  the  30th 

Every  special  order  for  an  injunction,  made  by  the 
elbr,  is  presumed  to  be  done  in  open  court  when 
agister  is  present  to  enter  the  order  as  directed, 
nly  legal  evidence  of  the  official  acts  of  the  chan- 
is  the  order  or  decree  entered  in  the  minutes  of  the 
i  although  he  frequently  endorses  his  allocatur  upon 
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X8<1>  ail  order,  to  save  the  oflScer  of  the  court  the  trouble  of 
appearing  in  person  before  him  to  take  down  his  instnt 
tions  for  the  entry  thereof. 

The  master  has  improperly  allowed  for  a  notice  to  set 
down  the  cause,  and  also  for  a  notice  of  the  issue.  This 
is  a  double  charge,  and  both  cannot  be  allowed.  Tie 
notice  to  place  the  cause  on  the  calendar  states  the  time 
of  joining  the  issue  and  the  class  to  which  the  cause  be- 
longs.  Tlie  notice  of  the  issue  and  service,  and  entering 
the  cause  on  the  calendar,  are  the  only  proper  charges 
since  the  order  for  setting  down  the  cause  has  been 
abolished.  Tlie  taxing  officers  should  only  Sax  such  no- 
tices as  are  necessary  in  the  progress  of  a  cause,  and 
which  are  required  to  be  given  by  the  rules  and  practice 
of  the  court ;  and  should  disallow  the  charge  for  all  such 
as  are  given  unnecessarily  and  for  no  other  purpose  thatt 
to  swell  a  bill  of  costs. 

The  charge  for  engrossing  or  copy  of  an  order  or  decree 
to  be  entered  in  the  minutes  of  the  court,  is  not  taxable- 
When  the  draft  of  the  decree  or  order  has  been  allo^^ 
and  settled  by  the  court,  or  register,  it  is  to  be  entered  5»- 
the  minutes  from  such  draft;  which  is  not  filed  99    • 
record,  but  merely  as   a  memorandum  of  the  dec*"^ 
which  is  to  be  entered.    The  engrossment  is  useless,  slX^^ 
is  never  in  fact  made.    The  notice  to  the  register  to  en't^ 
the  decree  must  also  be  disallowed,  as  the  solicitor      ^ 
allowed  for  attending  the  register  with  the  draft  to  h»»"^ 
the  same  settled  and  entered. 
[♦856]  *Tlie  copies  of  the  decree  for  the  solicitors  of  the  ^^ 

Verse  parties,  and  service  with  notice,  do  not  appear 
be  proper  charges,  and  should  not  have  been  alloir'^ 
without  some  evidence  of  the  necessity  of  such  a  p^^ 
ceeding.  The  service  of  the  summons  to  appear  befc^ 
the  master  was  all  the  notice  of  the  decree  which  i^^ 
refjuisite;  and  if  either  of  the  defendants  desired  a  co-^ 
of  the  decree,  it  was  his  duty  to  procure  it  for  himst^^ 
It  is  not  a  proper  chai'ge  against  the  fund,  in  which  th-^ 
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jilts  were  not  the  same.  The  notices  to  the  defendants  188 L 
appear  on  the  reference  cannot  be  allowed^  as  it  pro^  Doe 
im^  a  double  charge.  No  other  notice  than  the  service  q^^ 
th«  snmmons  was  necessaiy. 

The  charge  as  originally  made  foi*  the  master's  attend- 
g  and  settling  liis  report  after  argument,  was  the  proper 
lowance,  if  neither  of  the  defendants'  counsel  appeared 
litigate  it  at  that  time ;  but  if  both  parties  appeared 
litigate  the  correctness  of  his  report,  he  is  entitled  to 
ree  dollars  instead  of  one  which  was  first  charged. 
ne  Aotioo  to  the  register  to  enrol  the  decree,  is  twice  . 
aiged ;  and  the  draft  of  the  bill  of  costs  and  copy  for 
)  solicitor's  ow{i  use  must  also  be  disallowed.  The 
{ister's  fees  for  receiving  and  paying  out  the  money 
>Qld  not  have  been  included  in  the  complainant's  bill^ 
that  is  always  deducted  by  him  from  the  fund.  Ab  the 
for  paying  out  the  money  was  not,  in  fact,  deducted 
this  case,  that  item  may  be  retained.  The  charges  for 
iketing  decree,  copies  for  clerks  and  postage,  certificate 
enrolment,  and  fi.  fa.  for  the  residue,  must  all  be  dis- 
>wed,  as  the  services  have  not  been  performed.  They 
Id  not  be  necessary,  as  the  fund  in  court  exceeded  the 
OQQt  of  the  complainant's  demand. 
%e  charge  for  expenses  in  going  to  Albany  to  procure 
exemplification  of  the  judgment  in  the  supreme  court 
^talso  be  disallowed.  The  clerk's  fees  and  postage  are 
^at  was  properly  taxable  as  a  necessary  disbursement 
he  cause.  Charges  for  stage  fare  and  other  personal 
^nees  of  parties,  witnesses  or  officers  of  the  court,  can- 
be  taxed  'as  disbursements  between  party  and  party, 
^Sh  they  may  sometimes  be  allowed,  under  peeoUar 
^i^stances,  as  between  solicitor  and  client.  No  allow- 
>  by  *way  of  disbursement  can  be  made  for  the  per-  [*354] 
^ance  of  any  service,  for  which  a  provision  is  made, 
tx^  fee  bill,  of  any  officer  of  the  court.  Where  the 
^ee  may  be  performed  either  by  an  officer  of  the 
"t  or  by  another  person,  the  latter  is  to  be  allowed  for 
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issi.      the  service  at  tlie  same  rate  which  is  allowed  by  the  f^^^ 

Do«        bill  to  the  officer  of  the  court. 

Graen.  ^^  complainant's  costs  must  be  retaxed  on  these  prin* 
ciples;  and  the  taxing  master  must  not  allow  for  tJi^ 
drawing  or  entering  any  order,  or  filing  any  paper,  if  tJie 
same  has  not  been  actually  entered  or  filed,  nor  for  u,Tky 
other  service  which  has  not  actually  been  porfomed. 
The  statute  is  explicit  on  this  subject,  and  as  the  defend- 
ant's counsel  made  the  objection  distinctly  to  most  of  tlie 
items  in  tliis  bill,  the  provisions  of  the  statute  must  be 
literally  complied  with.  As  the  parties  have  been  nearljr 
equally  successful  in  the  allowance  and  disallowance  o^ 
items  which  were  deemed  objectionable  by  the  defendaxml^ 
on  this  appeal  from  the  decisions  of  the  taxing  officer*, 
neither  party  is  to  be  allowed  any  costs  as  against  tia« 
other  on  this  application,  or  on  the  retaxation.  If  « 
party  insists  upon  having  items  included  in  his  bill  whi<5l» 
are  not  legally  taxable,  he  will  be  charged  with  die  ^t^" 
pense  of  an  application  to  the  court  for  a  retaxatioxa 
But  if  the  adverse  party  wishes  to  obtain  costs  upon  b«-^** 
application,  he  must  not  object  to  items  against  which  >*^ 
reasonable  grounds  can  be  urged.  K  the  court  is  »»x»- 
necessarily  compelled  to  examine  all  the  items  of  aloofi 
bill  of  costs,  and  decide  upon  the  correctness  of  ti^^ 
allowance  of  each,  the  appellant  who  only  succeeds  as  *^ 
part  of  his  objections  will  not  be  allowed  the  coetB  of  1*^ 
appeal,  and  order  for  retaxation. 

The  residue  of  the  fund  in  court  in  this  case,  togetl»«* 
with  the  amount  deducted  from  the  complainant's  co«tt 
on  retaxation,  must  be  paid  over  to  the  solicitor  of  tJi« 
defendant  Green,  to  be  disposed  of  as  his  assignees  nS:^^ 
direct 
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1881. 
Bloomfield 
*Bl00MFIELD  V.  SnoWDEN  and  others*  8nowd«i. 

WlieK  the  UU  was  dismmed  by  a  vice  chancellor,  and  an  appeal  was  en- 
tered from  that  decree,  but  the  subject  matter  of  the  suit  was  sold  inter- 
mediate the  entering  of  the  decree  and  the  appeal,  the  chancellor 
nftised  to  g^nt  an  bjunction  against  the  purchaser,  who  was  not  a 
JMuiy  to  the  suit,  on  petition ;  but  permission  was  gi?en  to  file  a  sup- 
plemental bill  before  the  chancellor,  and  to  move  for  an  injunction 
^^Mreon  against  the  purchaser. 
It  is  not  the  practice  to  allow  an  injunction,  affecting  the  rights  of  a  party 
▼ko  hu  appeared,  on  an  ex  parte  application  to  the  court  upon  a  sup- 
|»lem€ntal  bill ;  but  regular  notice  of  the  application  should  be  given  to 
■och  ptrty. 
"  •  temporary  injunction  is  necessary  to  prevent  irreparable  injury  before 
ti^ultr  notice  of  the  application  cin  be  given  for  a  general  injunction, 
^^  court  will  grant  an  order  to  show  cause,  and  allow  such  temporary 
iignnetion  in  the  mean  time ;  but  the  temporary  injunction  falls  of 
^<>urae,  if  the  order  to  show  cause  is  not  made  absolute. 

This  cause  was  referred  to  the  vice  chancellor  of  the    March  M 

^^<^Dd  circuit  to  hear  and  decide  the  same.    He  made  a 

decree  therein   dismissing   the  complainant's  bill  with 

^^^ts.  From  that  decree  the  complainant  appealed  to  the 

^^ancellor.    Pending  this  suit,  and  before  the  decree  of 

*"©  7ice  chancellor  was  made,  McDermut  and  D.  &  J. 

"^^es  acquired  an  interest  in  the  subject  matter  of  the 

htigation,  by  virtue  of  an  agreement  with  the  defendants, 

•^<i  became  the  equitable  assignees  of  their  interest  in 

^''tain  notes,  the  collection  of  which  was  restrained  by 

^®  injunction.    After  the  decree  of  the  vice  chancellor 

^^  before  the  entry  of  the  appeal,  McDermut  and  D. 

^'    Ames  caused  suits  at  law  to  be  instituted  for  the 

^^ov^ry  of  these  notes.     The  complainant  thereupon 

P^^etited  a  petition  to  the  chancellor,  praying  for  an  in- 

J'^otion  to  restrain  them  from  proceeding  at  law  to  re- 

._^^^  the  notes  until  the  decision  upon    the    appeal. 

^"*-^«rmut  and  D.  &  J.  Ames  appeared  by  their  counsel 

appose  the  application. 
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1881.  T.  Payne^  for  the  complainant 

Bloonifi«ld 

▼•,  J.  Smith,  for  McDermut  and  Ames. ' 

SnowoMu 

[*356]  *The  Chancellor.     If  the  decision  of  the  vice  chan- 

cellor is  incorrect,  the  defendants,  or  their  assignees  who 
have  taken  the  notes  with  notice  of  all  the  equities  be- 
tween the  parties,  should  not  be  permitted  to  go  on  at 
law  and  collect  the  amount  before  the  case  can  be  disposed 
of  on  the  appeal.    But  they  allege  that  Bloomfield  threa^ 
ens  to  put  his  property  out  of  his  hands  if  they  proceed 
against  him  on  the  notes ;  and  that  they  have  offered  to 
deliver  up  to  him  the  notes  on  his  assigning  over  the 
property  of  the  company,  for  the  stock  of  which  the  notes 
were  given.    They  also  object  that  they  are  not  parties 
to  this  suit ;  that,  as  the  case  is  now  situated,  no  decree 
can  be  made  therein  which  will  protect  their  rights;  snd 
that  the  prosecution  of  the  suits  at  law  is  the  only  mews 
they  have  in  their  power  to  compel  tlie  complainant  to  do 
equity.    Under  such  a  state  of  facts,  I  should  be  doing 
injustice  to  tliese  assignees  to  stay  their  proceedings  at 
law,  even  if  I  have  the  power  to  do  so  on  this  petition, 
when  they  are  not  parties  to  the  suit    The  application 
for  an  injunction  on  the  petition  must  therefore  be  refnsed 
But  as  the  whole  cause  is  now  before  the  chancellor  o^ 
the  appeal,  and  all  further  proceedings  in  the  cause  ifl^J 
be  carried  on  before  him,  the  complainant  must  have 
leave  to  file  a  supplemental  bill,  setting  forth  the  suD- 
stance  of  what  is  charged  in  his  petition,  and  such  otb^ 
matters  as  he  may  be  advised  to  insert  therein,  and  mfi*' 
ing  all  necessary  parties.    And  if  he  elects  to  file  snch 
supplemental  bill,  he  may  apply  thereon  to  the  chancello^f 
for  an  injunction,  or  for  other  relief,  on  such  .terms  a^^ 
conditions  as  he  may  think  proper  to  propose. 


Mftreh  I5tli.       On  a  subsequent  day,  the  complainant  having  filed  a 
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ilemental  bill,  he  made  an  ex  parte  application  for  an     *  issi* 
notion  to  restrain  the  defendants  therein  from  proceed-  Bloomfield" 

**  '*^-  Bnowdoi 

EB  Chakcellob  said  it  was  not  the  intention  of  the 
rtto  allow  the  complainant  to  apply  for  an  mjunction 
the  supplemental  bill,  without  notice  of  the  applica- 

to  the  adverse  partj.    That  the  new  defendants  were 

le  parties  on  the  ground  that  tliej  had  succeeded  to 

rights  of  *Snowden  since  the  commencement  of  the        [*457] 

;  and  that  due  notice  of  tlie  application  for  the  injunc- 

mnst  therefore  be  served  on  the  solicitor  who  repre- 
»d  their  interest  in  this  controversy.  The  chancellor 
'  ohserved  that  it  was  not  the  practice  of  the  court  to 
It  «Q  injunction  affecting  tlie  rights  of  a  party  who 

appeared,  without'  giving  him  an  opportunity  to  be 
rd  on  such  application.  That  if  there  is  no  necessity 
the  immediate  interference  of  the  court,  the  complain- 
ahonld  serve  a  copy  of  his  supplemental  bill,  or  peti- 

for  an  injunction,  with  a  regular  notice  of  the  appli- 
Mi,Tipon  the  solicitor  of  the  parties  who  have  appeared 
to  cause,  and  who  are  to  be  affected  by  the  injunction. 

temporary  injunction  is  necessary  in  the  mean  time 
^vent  serious  loss  or  injury  to  tbe  complainant,  and  a 
^ent  ground  is  laid  therefor,  the  court  directs  the 
ion  or  supplemental  bill  to  be  filed,  and  grants  an 
^  for  the  defendant  to  show  cause  at  the  next  motion 

or  other  convenient  time,  why  the  injunction  as 
od  for  should  not  be  granted ;  and  in  the  mean  time 
ftporary  injunction  is  issued  to  prevent  the  anticipated 
7.  In  such  cases  the  temporary  injunction  falls,  of 
ae,  if  the  complainant  neglects  to  serve  the  papers  on 
adverse  party,  and  to  bring  on  the  application  at  the 
I  fixed  by  the  court,  or  as  soon  thereafter  as  he  can  be 
d. 

Q  order  to  show  cause  was  therefore  granted  in  this 
,  9fiA  a  temporary  injunction  was  allowed  to  stay  the 
>L.IL  28 
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^881.       executions  at  law  in  the  mean  time ;  bnt  the  u)nrt  refused 


Bloomfield  to  restrain  the  defendants  from  proceeding  to  trial  and 
8aowd«n.     judgment.[l] 

[1]  On  an  application  for  an  injunction,  the  merits  may  be  entered  icto 
M  far  as  th^  are  disclosed  by  the  bill,  but  no  extraneous  matter  can  be 
introduced.  Rote  v.  Hamilton,  1  Desau.  137.  But  the  court  refused  an 
injunction,  when  the  party  applying  for  relief  merely  wrote  to  counsel  to 
defend  him,  which  letter  came  to  hand  too  late.  Stanard  v.  Rogern^  4 
Hen.  A  Munf  488.  A  court  of  equity  ought  not  to  interpose  by  injunc- 
tion, in  the  case  of  a  nuisance,  unless  where  the  law  would  not  afford  an 
immediate  nor  an  adequate  remedy,  until  irreparable  injury  might  be 
done.  Wingfield  v.  Crenshaw,  4  Hen.  A  Munf.  474.  In  an  aotioii  at  law, 
sounding  in  damages,  after  a  verdict  has  been  giren  for  the  plaintiff',  and 
the  court  has  refused  to  grant  a  new  trial,  a  court  of  equity  ought  to  in- 
terpose cautiously.  Meredith  v.  Janes  A  Benning,  1  Hen.  A  MunC  585. 
In  a  bill  for  an  injunction,  where  relief  might  have  been  had  at  law,  the 
complainant  must  state  his  reasons  for  not  defending  himself  at  law 
Taneey  v.  Fenwiek^  4  Hen.  A  Munf  428.  A  party  applying  for  an  injune 
tion  must  state  that  he  is  remediless  at  law.  lb.  Cutting  v.  Carter  et  oL, 
4  Hen.  A  Munf  424.  An  injunction  in  favor  of  an  executor  or  adminis- 
trator on  the  ground  of  a  deficiency  of  assets,  should  not  be  perpetual ; 
but  only  until  assets  shall  come  to  his  hands,  to  satisfy  the  judgment,  or 
any  part  thereof;  reserving  to  the  creditor  liberty  to  show  such  aoaets  by 
a  scire  facias  at  law.  Hayden  v.  Goode  et  al,  4  Hen.  A  Munt  460.  In 
Virginia,  where  an  injunction  has  been  refused  by  a  chancellor,  in  open 
court,  a  judge  of  the  court  of  appeals,  out  of  court,  may  award  it,  upon  a 
transcript  of  the  record  of  the  chancery  court,  as  well  as  upon  the  original 
bill  itself.  Tollbridge  v.  F^eehridge,  1  Randolph,  206.  In  order  to  sup- 
port a  motion  for  an  injunction,  the  bill  should  set  forth  a  case  of  probable 
right,  and  a  probable  danger  that  the  right  would  be  defeated  without 
this  special  interposition  of  the  court  lb.,  per  Johnson,  J.,  2  Dall.  405. 
Where  the  law  affords  a  complete  remedy  for  a  wrong  done,  equity  will 
not  interfere  to  prevent  its  commission ;  it  is  only  where  the  wrong  is  ir- 
reparable that  chancery  will  interpose  by  injunction.  Trusteei  of  Lou**- 
ville  V.  Choathmey,  1  A.  K.  Marsh.  554.  Equity  will  not,  in  the  absence 
of  special  circumstances,  interfere  by  injunction  to  protect  a  legal  right 
which  may  be  tried  at  law.  Wooden  v.  Wooden,  2  Green's  Ch,  Repi  429. 
If  a  company  claim  a  right  to  enter  upon  land  under  color  of  law,  with- 
out having  complied  with  the  requirements  of  that  law,  a  court  of  equity 
will  restrain  their  entry  by  injunction.  Browning  v.  Camden  dt  Wood 
burg  Railroad  Co.,  8  Green's  Ch.  Rep.  47.  The  court  will  not  by  injune- 
tion  restrain  a  defendant  from  the  use  and  enjoymentof  a  work  constmeied 
with  the  express  or  implied  assent  of  the  complainant,  though  it  prove 
pf^udicial  to  his  rights.    Hulme  v.  Skreve,  3  Green's  Ch.  Rep^  116.     A 
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wcat  of  eqnity  will,  by  injanction,  restrain  a  mortgagee  from  proceeding 

tt  lav  to  sell  the  equity  of  redemption  in  satisfaction  of  the  mortgage  ' 

debt    Sevems  t.  WooUtoni  exVt.,  8  Green's  Ch.  Rep.  220.     Where  an 

iDJnnctioD  is  asked  to  stay  proceedings  at  law,  it  is  incumbent  upon  the 

compUinant  to  show  in  his  bill  the  state  of  the  pleadings,  and  the  court 

b  which  the  suit  is  pending,  in  order  to  enable  the  officer  to  whom  the 

>pplieatioD  is  made  for  the  allowance  of  the  injunction,  to  judge  of  the 

propriety  of  its  allowance,  and  to  prescribe  the  terms  upon  which  the 

lime  shall  be  allowed.     Carroll  v.  Farmer'i  and  Jfeehanit^i  Bank,  Har- 

nngUm's  Ch.  Rep.  197.     Courts  of  chancery  will  not  sustain  an  injunction 

^1  to  restrain  a  suit  or  proceeding  preyiously  commenced,  in  a  court  of  a 

■*ter  state,  or  in  any  of  the  federal  courts.    lb.    A  trivial  or  unimportant 

■twlereoce,  such  an  one  as  does  not  sensibly  and  plainly  interrupt  the 

*<>Q>plainant's  enjoyment,  will  not  call  for  or  warrant  the  restraining  power 

^  •  eoart  of  equity.     Shreve  y,  Voorheet,  2  Greea'a  Ch.  Rep.  26.    See 

^vatenBan's  Am.  Ch.  Dig.  tit  Injunotion, 


16SL 


Douglaa 

V. 

Sherman. 


*DouGLA8s  V.  Sherman. 

^  Appetrs  that  the  conr4p!%I^ant  had  no  right  to  revive  the  suit,  the  de* 
fvndiot  may  avail  hiroselT  of  tiie  objection  at  the  hearing. 

^^  pvovisions  of  the  revised  t^^^tates,  authorizing  the  revival  of  the  suit 
<ift  motion  or  petition,  extend  cu^y  to  those  cases,  where,  by  the  former 
Pi^wtice  of  the  court,  the  proceet?i.>i;s  could  be  revived  and  continued 

.^^y  •  timple  bill  of  revivor. 

**«^  by  t2)e  d^ath  of  a  party,  his  inWiM  or  title  to  the  property  in  con- 
*'*'>^eny  is  tiaasmitted  to  the  reprefe.nlative  which  the  law  gives,  or 
*^^«rtaina,  a  sitkip!e  bill  of  revivor,  or  a  petition  under  the  statute,  is  suf* 


[*868 


'^>«nt  to  continvo  the  proceedings  in  favor  of,  or  against  such  represent- 


^h«, 


't^hy  the  event  Ahich  abates  the  suit,  the  interest  of  a  party  is  trant- 

*'^*tted  by  devise  or  otLe.*wi8e,  so  that  the  title  to  the  property,  as  well  aa 

^^^  perwn  entitled  theiTwto,  may  be  a  subject  of  litigation  in  the  suit,  an 

**igiAal  bill,  in  the  natuxe  of  a  bill  of  revivor  and  supplement,  is  neces- 

^  provision  of  the  revised  stiCntes  authorizing  the  representatives  of  a 
^^^essed  complainant  to  amend,  i  elates  only  to  such  amendments  as  the 
^^^essed  party  might  have  made,  if  living ;  and  does  not  authorize  the 
^^%trtion  of  any  matters  by  way  of  amendment  which  have  arisen  since 
.^^*^«  filing  of  the  original  bilL 

^v^the  representative  of  a  deceased  cooplainant  applies  for  an  order  to 
*^vive^  imdar  the  etatote,  be  should  give  uotioe  of  the  application  to  tha 
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i  881.  surviving  parties  who  have  appeared  in  the  suit   And  the  order  of  reriTtf 

j>      1    "         should  state  the  particular  character  in  which  he  is  permitted  to  reTi%a 
Y.  and  continue  the  suit ;  and  the  suhsequent  proceedings  are  to  be  entitled 

ShifnnaxL         accordingly. 

Where  a  person,  claiming  to  be  devisee  of  a  deceased  complainant  who 
had  filed  a  bill  to  redeem,  obtained  on  an  ex  parte  motion  an  order  to 
revive  the  suit  in  her  favor,  held^  that  the  defendant  might,  at  the  hear- 
ing* object  that  the  suit  was  not  legally  revived. 
On  a  general  devise  of  all  the  testator's  estate,  real  property  acquired  af- 
ter the  making  of  the  will  descends  to  the  heir  at  law,  and  does  not  be- 
long to  the  devisee. 
The  executrix  of  the  mortgagor  or  of  his  gprantee,  having  no  interest  in  the 
premises,  is  not  entitled  to  redeem;  and  cannot  revive  a  suit  for  that 
purpose  commenced  by  the  testator  in  his  life  time^ 
Where  an  executor  applies  to  revive  a  suit,  he  must  show  that  he  has  takao 
probate  of  the  will  of  the  decedent 

h.  Sherman,  the  defendant,  is  in  possession  of  a  lot  of  land, 
claiming  title  to  the  same  under  a  decree  of  'foreclosure 
npon  a  mortgage  executed  by  W.  Brady  and  wife,  in  1813. 
At  tlie  time  the  bill  was  filed  to  foreclose  that  mortgage, 
Edward  Douglass  was  a  judgment  creditor  of  Brady,  but 
[*359]  *was  not  made  a  parly  to  the  suit.  He  shortly  afterwards, 
and  before  the  decree  of  foreclosure  was  obtained,  became 
cue  purchaser  of  Brady's  interest  in  the  premises,  under  a 
sheriff's  sale  upon  his  judgment.  In  April,  1820,  he  filed 
his  bill  in  tliis  suit  against  Sherman  to  redeem.  The  cause 
was  heard  on  pleadings  and  proofs ;  and  in  November, 
1824,  the  chancellor  made  a  decretal  order,  referring  it  to 
a  master  to  ascertain  the  amount  due  on  the  mortgage, 
the  costs  of  foreclosure,  and  the  amount  of  the  expend- 
itures which  the  defendant  had  made  on  the  premises 
since  his  purchase ;  the  value  of  tlie  premises,  and  of  the 
rents  and  profits  thereof,  &c. ;  and  that  the  complainant 
proceed  upon  the  reference  within  three  months,  or  that 
the  bill  be  dismissed.  On  the  11th  of  February,  1835, 
the  complainant  died ;  and  on  the  first  of  March  there- 
after, Hester  Douglass,  his  widow,  on  filing  an  affidavit 
of  that  fact,  and  that  he  had  made  a  will  by  which  all  his 
real  and  personal  estate  was  devised  to  her,  and  that  she 


T. 

Shermta. 
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was  about  to  take  upon  her  the  execution  of  the  will,  ob-  ^s^^- 
tained  an  order,  ex  parte,  that  her  name  should  be  inserted  Dooglau 
as  complainant  in  the  suit,  and  that  the  action  proceed  as 
in  ordinary  cases.  A  few  days  afterwards  a  copy  of  this 
order  was  served  on  the  defendant,  together  with  a  sum- 
mons to  attend  the  master  on  the  reference.  The  master 
having  died,  the  order  of  reference  was  delivered  to  an- 
other master,  who  made  his  report  in  October,  1829.  To 
this  report  exceptions  were  taken,  and  the  cause  now 
came  on  to  be  heard  on  those  exceptions  and  upon  the 
equity  reserved. 

J-  Maddiff^  for  the  defendant,  raised  a  preliminary  ob- 
jection, that  the  suit  had  not  been  properly  revived.  He 
contended  that  the  present  complainant  was  not  the  proper 
P^rty  to  be  substituted  in  the  place  of  the  deceased  com- 
plainant; and  that  the  provisions  of  the  revised  statutes  in 
relation  to  revivals,  had  not  been  complied  with.  Suf- 
ficient did  not  appear  to  show  that  the  present  complain- 
ant liad  the  right  to  redeem.  The  intestate  may  have 
"^^^u  an  alien.  The  heir  at  law  might  hereafter  come  in 
**^d  claim  the  right  to  redeem ;  and  we  have  had  no  op^ 
Poj^tunity  to  make  this  objection  before.  The  order  for 
J^vival  was  obtained  upon  an  ex  parte  application.  And 
"^  also  insisted  that  if  the  *complainant  was  allowed  to  [*360] 
^^o  a  bill  in  the  nature  of  a  bill  of  revivor  and  supplement, 
^  could  only  be  done  upon  payment  of  costs.  {ShepJiard 
^-  MerriU,  3  John.  Ch.  K  423.) 

The  counsel  also  read  an  affidavit  of  the  defendant  stat- 
es that  he  had,  within  a  very  few  days,  discovered  for 
"*®  first  time  that  the  will  under  which  Hester  Douglass 
^iaimed  the  premises  as  devisee,  was  executed  nearly 
f^  yoars  before  the  testator  had  any  interest  in  the  prem- 
^®8.     J[q  tlierefore  insisted  that  she  had  no  interest  in  the 

^ntroversy,  and  was  not  entitled  to  revive  or  prosecute 
the  fti-u 
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^8^^'  J,  Smithy  for  the  complainant,  insisted  upon  her  right 

DougUMs    to  revive  the  suit  both  as  executrix  and  as  devisee ;  and 
ahf^fn     that  the  defendant  was  precluded  from  raising  the  objeo* 
tion  that  the  suit  had  not  been  properly  revived  after  hav- 
ing so  long  Bubpaitted  to  the  order  substituting  her  as  the 
complainant  in  the  suit. 

The  Chancellor.  It  appears  to  be  well  settled  that  the 
defendant  may  raise  the  objection  at  the  hearing  that  the 
suit  has  abated  as  to  some  of  the  parties,  whose  rights 
should  be  before  the  court  to  enable  it  to  make  a  proper 
decree.  And  if  it  appears  that  the  suit  is  not  properly  re- 
vived, or  that  the  complainant  had  no  right  to  revive,  he 
cannot  have  a  decree.  {HusselVs  heirs  v.  Crates  devisee, 
3  Bibb,  377.  Harris  v.  Pollard,  3.  P.  Wms.  348.  Zasco 
and  others  v.  Moyers,  Bumb.  144.)  Tlie  107th  section  of 
the  title  of  the  revised  statutes  relative  to  tliis  court,  (2  R. 
S.  184,)  and  the  subsequent  sections  of  the  same  article, 
apply  only  to  those  cases  where,  by  tlie  former  practice 
of  the  court,  the  proceedings  could  be  continued  by  a 
simple  bill  of  revivor.  The  representatives  alluded  to  in 
those  provisions  are  such  as  become  so  by  operation  of 
law  on  the  death  of  a  party  ;  and  not  those  who  become 
so  by  devise,  grant,  or  other  tftle  which  may  be  contested 
in  the  suit  In  the  language  of  Lord  Kedesdale :  "  Wher- 
ever a  suit  abates  by  the  death,  and  the  interest  of  the 
person  whose  death  has  caused  the  abatement  is  transmit- 
ted to  that  representative  which  the  law  gives  or  ascer- 
tains, as  an  heir  at  law,  executor  or  administrator,  so 
that  the  title  cannot  be  disputed,  at  least  in  the  court  of 
[*861]  chancery,  but  the  *person  in  whom  the  title  is  vested  is 
alone  to  be  ascertained,  the  suit  may  be  continued  by  a 
bill  of  revivor  merely."  (Mitf.  PI.  4  Lend.  ed.  69.)  So 
also  in  the  case  of  the  marriage  of  a  female  plaintiff;  as 
the  sole  fact  to  be  ascertained  is  the  peraon  of  the  husband, 
a  simple  bill  of  revivor  is  all  that  is  necessary  to  continue 
the  suit.     But  where,  by  the  marriage  settlement,  the  in- 
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Bt  of  the  property  in  controversy  is  vested  in  trustees,       isgi. 
thp  separate  use  of  the  wife  and  her  issue,  a  bill  of  re-    DougUat 
)r  alone  is  not  suflScient ;  but  a  supplemental  bill  is    shJnuuL 
necessary  to  bring  the  interest  of  the  trustees,  &c.  be- 

the  court  {Merriwether  v.  MeUiahy  13  Ves.  Rep. 
)  And  in  all  cases  where,  by  the  death  of  a  party, 
suit  is  abated,  and  his  interest  or  title  to  the  property 
ontroversy  is  transmitted  by  a  devise,  or  in  any  other 
ner,  so  that  the  title  as  well  as  the  person  entitled 

be  a  subject  of  litigation  in  this  court,  the  suit  can- 
be  continued  by  a  bill  of  revivor.  In  such  cases  an 
iud  bill,  in  the  nature  of  a  bill  of  revivor  and  supple- 
t,  must  be  filed,  on  which  the  question  of  title  may 
mt  in  issue  and  litigated.  {Huet  v.  Lord  Say  and 
J  Sel.  Gas.  in  Ch.  53.  lit/land  v.  Grreen^  4  Bro.  P.  0. 
Backhouse  v.  MiddUton^  1  Cas.  in  Ch.  174.  Rm" 
t  heirs  V.  Craig's  deuiseej  3  Bibb,  377.  Harrison  v. 
Zey,  Comyn's  Rep.  589.)  But  in  such  cases,  the  pur- 
ser or  devisee  will  bo  bound  by  the  former  proceedings 
lie  original  cause,  to  the  same  extent  that  the  heir 
Id  have  been  upon  a  bill  of  revivor,  (2  Vernon's  Rep. 
)  and  the  adverse  party  will  be  bound  to  the  like  ex- 
t  (id.  548.)  It  sometimes  becomes  necessary,  on  a 
>lo  bill  of  revivor,  to  call  for  an  answer;  as  in  the  case 
u  executor  or  administrator  of  a  deceased  defendant, 
^Certain  wliether  he  has  assets  to  pay  the  complain- 
demand.  (Mitford's  Plead.  4  London  ed.  76.  Brawn- 
^  Duke  of  Chandos,  Vern.  &  Scriv.  Rep.  109.)    That 

as  well  as  that  of  a  necessary  discovery  from  the 
>n  who  has  become  the  personal  representative  of  a 
Used  defendant,  was  probably  intended  to  be  provided 
y  some  of  the  new  provisions  incoi^porated  into  the 
led  statutes.  (2  R.  S.  184,  §113,114.)  The  provision 
to  115th  section  of  the  statute,  authorizing  the  repre- 
Uivcs  of  a  deceased  ^complainant  to  amend  the  bill,  [*362 
d  not  have  been  intended  to  authorize  rfn  assignee  or 
see  to  amend  the  bill  by  stating  tlie  nature  of  tlioir 
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1881'  title ;  for  it  is  well  settled  that  nodiing  can  be  inserted  In 
DoQglaM  the  original  bill,  b}  way  of  amendment,  which  has  arisen 
subsequent  to  the  commencement  of  the  suit.  (  Uf^>ornt 
T.  BaJcer^  2  Mad.  ICep.  389.)  The  object  of  that  provision 
undoubtedly  was  to  put  the  executors,  administrators,  or 
heirs  of  the  deceased  complainant,  on  the  same  footing  as 
to  amendments,  as  the  decedent  was  at  the  time  of  his 
death ;  and  not  to  compel  them  to  file  a  supplemental  bill 
to  obtain  such  alterations  in  the  original  bill,  as  could  be 
properly  introduced  in  the  form  of  amendments. 

The  conclusion  at  which  I  have  arrived,  upon  a  full  ex- 
amination of  all  the  authorities  on  the  subject,  is,  that  this 
was  not  a  case  in  which  the  suit  could  be  revived  by  mak- 
ing Hester  Douglass  complainant,  as  the  devisee  of  her 
deceased  husband,  under  the  provisions  of  the  statute  then 
in  force ;  which,  in  this  respect,  were  the  same  as  the  pres- 
ent law.  As  executrix,  she  had  no  right  to  revive  tlie 
suit,  or  to  redeem  the  land  which  belonged  to  the  heir  or 
devisee.  {Smith  v.  Manning^  9  Mass.  Rep.  422.  Zomax 
V.  Bird^  1  Vernon,  182.  Grant  v.  Duane^  9  John.  Rep. 
612.)  And  if  the  usual  decree  should  be  made  in  such  a 
case,  a  neglect  to  redeem  within  the  time  limited  would 
be  no  bar  to  the  devisee  or  heir  at  law.  Neither  was  this 
suit  revived  in  her  name  as  executrix ;  for  it  appears  on 
the  face  of  the  order  that  she  had  not  yet  proved  the  will, 
although  she  intended  to  do  so  thereafter. 

The  whole  diflSculty  has  arisen  from  the  loose  and  irreg- 
ular practice,  which  has  in  some  cases  been  adopted,  of 
permitting  a  person  claiming  a  right  to  revive  to  be  sub- 
stituted in  the  place  of  the  deceased  complainant,  under 
the  statute,  witliout  any  notice  to  the  other  parties  who 
have  appeared  in  the  suit.  The  proper  course  to  be  adopt- 
ed by  the  heire  or  personal  representatives  of  a  deceased 
complainant  to  revive  the  suit,  under  the  115th  section  of 
the  revised  statutes  before  referred  to,  is  for  them  to  ap- 
ply to  the  codrt  upon  a  petition  or  affidavit,  stating  the 
death  of  the  complainant,  and.  showing  that  they  in  fact 
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•^iBtaiQ  the  character  in  which  they  claim  the  right  to  re-       i8>i« 
'rt^e.    And  if  they  claim  the  right  to  *reTive  as  executors,     Dougiaat 
U  should  appear  that  they  have  taken  probate  of  the  will.    aK^^^^ 
(IP.  Wms.  753.)    Due  notice  of  the  application  should 
•Iso  be  given  to  the  solicitors  of  the  other  parties  who 
We  appeared  in  the  cause,  and  who  do  not  join  in  the 
application,  so  as  to  give  them  an  opportunity  to  be  heard 
*«  to  the  right  of  the  applicants  to  revive.    The  order  of 
iBWval  should  also  state  the  particular  character  in  which 
.they  are  permitted  to  revive  and  continue  the  suit ;  and 
the  caose  is  to  be  entitled  accordingly,  in  all  subsequent 
^ers  and  proceedings  therein.    Tlie  original  pleadings 
^d  proceedings  are  not  however  to  be  altered  or  amend- 
^  by  inserting  the  names  of  the  new  complainants.  Such 
^  not  the  meaning  of  that  clause  of  tlie  statute  which  au- 
taorizes  the  new  complainants  to  amend  the  bill. 

Th©  order  to  revive  in  this  case  was  not  authorized  by 
^^  atatute,  and  was  therefore  irregular  in  form  ;  and  no 
*®cree  can  be  made  in  favor  of  the  present  complainant, 
^  «Uiy  character,  until  that  irregularity  is  corrected.  If 
^^  defendant  is  coiTCct  in  supposing  that  the  will,  by 
''l^ioli  all  the  real  estate  of  Edward  Douglass  was  devised 
^  ^is  wite,  was  made  long  before  he  acquired  any  inter- 
*^  in  this  property  under  the  sheriff's  sale,  she  has  no 
S^^t  to  redeem  in  the  character  in  which  she  has  attempt- 
^  ^o  revive  the  suit,  as  nothing  passed  to  her  under  the 
^*|t  as  devisee.  {Thompson  v.  Scotij  1  M'Cord's  Ch.  Rep. 
"••J  In  that  case  the  right  to  continue  the  suit  belongs  to 
"^^  lieir  if  there  is  one  capable  of  taking  by  descent ;  and 
^i^ere  is  none,  it  either  belongs  to  the  people  of  the  state, 
^    escheat,  or  it  is  extinguished. 

^^  was  suggested  on  the  argument,  that  no  injury  could 
^"^^^  to  the  defendant  by  a  decree  in  favor  of  the  present 
^^iplainant,  as  she  had  obtained  a  conveyance  from  the 
^^^  at  law  of  the  decedent  since  his  death.  Whether 
^^li  a  conveyance  would  be  valid  pending  this  litigation, 
^^  while  the  defendant  was  holding  the  premises  ad- 
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183^-       versely  to  such  claim ;  and  whether  the  person  making  the 
DouglftM    conveyance  is  capable  of  taking  by  desiv?rt^  r*r.J  n  any 
Sherman.    ^^^^^  questions  of  a  like  character,  cannot  b?  f  acsod  upon 
properly  under  this  form  of  proceeding.     The  correct 
mode  of  litigating  such  questions  is  upon  a  bill,  where  the 
[*364]        defendant  may  put  the  questions  of  *fact  in  issue  and  ex- 
amine witnesses  thereto  in  the  usual  manner.    Even  on  a 
proper  application  by  an  heir  at  law,  to  revive  under  the 
statute,  if  either  his  legitimacy  or  his  alienage  was  really 
a  disputed  question,  the  court,  in  its  discretion,  might  deny 
the  application,  and  direct  a  formal  bill  of  revivor  to  be 
filed ;  so  as  to  enable  the  defendant,  either  by  plea  or  an- 
swer, to  contest  his  right  to  revive. 

Tlie  order  of  tlie  fii-st  of  March,  1825,  and  all  subsequent 
proceedings,  must  be  set  aside  as  irregular  and  erroneous* 
but  without  costs  to  either  party,  as  the  defendant  was 
equally  in  fault  with  the  present  complainant,  in  proceed- 
ing under  that  order  instead  of  moving  to  set  it  aside. 
Mrs.  Douglass  must  be  permitted  to  file  a  bill  in  the  na- 
ture of  a  bill  of  revivor  and  supplement,  if  she  shall  be 
advised  so  to  do^  for  the  purpose  of  setting  up  her  claim 
to  continue  the  suit  and  to  redeem,  either  as  devisee  under 
the  will,  or  as  the  assignee  or  grantee  of  the  heir  at  law 
of  her  late  husband;  and  if  she  does  not  file  such  bill 
within  three  months,  she  is  to  be  thereafter  precluded 
from  any  further  proceedings  against  the  defendant, 
founded  on  the  decretal  order  made  in  this  cause  during 
the  life  of  her  husband. 

If  any  other  persons,  not  now  before  the  court,  have  the 
right  to  revive,  I  cannot  at  tliis  time  make  any  order  af- 
fecting them.  The  defendant,  if  he  wishes  to  terminate 
the  suit  as  to  them,  must  either  proceed  to  revive,  or  take 
some  other  step  on  his  part  to  preclude  their  right,  or  wait 
until  it  is  terminated  by  the  lapse  of  time.  Probably  he 
may,  on  a  proper  application,  be  entitled  to  such  an  order 
as  was  granted  in  Pells  v.  Coorij  (1  Ilopk.  450 ;)  requiring 
the  alleged  heir  at  law,  or  the  attorney  general,  to  proceed 
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m  a  limited  time,  if  they  shall  be  advised  so  to  do,  or      IB>L 
they  be  precluded.  Waahii 

T. 

Site. 


BB  Washtngton  Insubanoe  Company  v.  Sleb  and  [*365] 

OTHERS. 

V,  where  an  ezecation  is  in  the  hands  of  the  sheriff  at  the  time  of  the 
itement  of  the  suit  by  the  death  of  the  defendant,  the  proceedings  nn- 
the  execution  will  not  be  stayed,  as  it  can  be  execoted  without  any 
ther  order  from  the  court 

'  a  new  execution  is  necessary,  or  any  other  proceeding  which  is  either 
uUIy  or  constructively  to  be  done  by  the  court,  the  proceedings  must 
■Qapeoded  until  the  judgment  is  revived  by  scire  facias. 
>!•  that  the  same  rules  prevail  in  equity ;  at  least  in  favor  of  parties 

*  have  acquired  rights  under  an  execution,  issued  upon  a  decree  pre- 
^  to  the  abatement  of  the  suit 

^«r  the  purchaser  at  a  master's  sale,  under  similar  circumstances, 

Jd  obtain  a  valid  title  where  an  order  of  confirmation  is  necessary 

>*«  the  sale  becomes  absolute  ?    Queere. 

^  a  decree  cannot  be  carried  into  effect  without  a  direct  application 

^e  court,  an  order  for  that  purpose  cannot  be  made  after  an  abate* 

t.  by  the  defendant's  death,  and  before  the  suit  is  revived. 

Kis  that  anything  which  could  be  legally  urged  by  plea  or  otherwise, 

defence  to  a  bill  of  revivor,  constitutes  a  valid  ground  of  objection 

•n  order  to  revive,  under  the  statute. 

IIS  was  an  application  to  stay  the  proceedings  on  a  March  I5tk 
ee  of  sale,  upon  the  ground  that  the  suit  had  abated 
he  death  of  one  of  the  owners  of  the  premises.    The 

*  are  stated  in  the  opinion  of  the  court. 

A.  JFboty  for  the  petitioners. 

'".  Saffman.  for  the  assignee  of  the  decree. 

nc  Chancellob.  A  general  decree  was  made  in  this 
e,  which  exempted  a  part  of  the  mortgaged  premises 
I  a  sale,  on  accoant  of  particular  equities  which  exist- 
in  favor  of  the  defendants,  who  were  the  owners  of 
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1881.       those  portions  of  the  premises.    Tlie  residue  of  the  prem 
Wathington  ises  appears  to  have  belonged  to  the  defendants  Stereoi 
^J^      and  Aikin  ;  and  Slee  also  held  a  mortgage  on  the  pari 
Sl«tt       belonging  to  Aikin.    The  whole  of  that  residue  was  o^ 
dered  to  be  sold  under  the  direction  of  master  Drake,  and 
the  proceeds  thereof  to  be  applied  to  the  payment  of  thQ 
[♦366]        mortgage  money  and  costs ;  and  the  *balance,  if  any,  to 
be  brought  into  court.    The  decree  was  made  in  Juae, 
1823,  and  the  order  of  sale  was  soon  afterwards  pnt  into 
the  hands  of  the  masfer  to  be  executed.    Chapman,  one 
of  the  trustees  of  Mrs.  Dyett,  who  had  purchased  Stevens' 
interest  in  the  premises  about  the  time  of  the  decree,  sub- 
ject to  this  incumbrance,  soon  afterwards  paid  the  amount 
of  debt  and  costs  to  the  complainants,  and  took  an  assign- 
ment of  the  decree  to  the  Life  and  Fire  Company,  to 
.  secure  them  for  a  loan  of  bonds  which  he  had  obtained 
from  that  company,  and  by  the  sale  of  which  h'ehadnused 
the  money  paid  to  the  complainants.    Tlie  proceeding? 
under  the  decree  were  then  suspended.    The  master  hu 
since  died  ;  so  also  has  Aikin,  one  of  the  defendants,  who 
was  part  owner  of  the  premises  directed  to  be  sold.   Th® 
interest  of  Mi's.  Dyett's  trustees  and  of  Chapman  in  A^ 
premises,  has  since  been  sold,  under  an  order  of  this  conrti 
and  purchased  by  Bache.     He  insisted  that  he  purchased 
under  the  advice  of  counsel  that  this  incumbrance  or  de- 
cree could  never  be  enforced  against  the  premises.    Th^ 
decree  has  passed  from  the  Life  and  Ylve  Company,  by 
assignment,  to  Jacob  Barker ;  and  is  now  held  by  T.  I* 
Wells,  in  trust  for  him,  or  for  the  estate  of  Mrs.  Dyett,  or 
for  some  other  pei-sons,  whose  interest  does  not  appear  in 
the  proceedings.    The  suit  has  never  been  revived;  but 
in  June  last,  Wells  presented  an  ex  parte  petition  to  the 
court,  showing  the  several  assignments  by  which  the  i^ 
terest  of  the  complainants  was  vested  in  himself,  and  the 
death  of  master  Drake  ;  and  thereupon,  with  the  assen* 
of  the  former  solicitor,  obtained  an  order  substituting  hi^' 
self  as  the  complainant's  solicitor,  and  authorizing  ^J 
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^aater  to  proceed  and  execute  the  decree.    He  was  pro-       ^^^ 
^^eding  to  sell  under  this  order,  when  Bache  presented  WMhington 
the  present  petition  to  stay  the  sale,  on  the  ground  that      .y. 
the  proceedings  were  irregular,  as  the  suit  had  abated  by       S^ 
the  death  of  Aikin.    The  petitioner  also  asks  that  the  par- 
ties may  be  brought  before  the  court,  who  are  now  inter- 
ested in  this  litigation  by  assignment  or  purchase.    The 
widow  and  children  of  Aikin  have  also  presented  a  simi- 
lar petition;  but  as  that  appears  to  be  merely  in  aid  of 
the  petition  of  Bache,  it  cannot  be  material  to  notice  it 
particularly.    It  appears  that  part  of  the  factory  *lot  was  .       [*3C7J 
conveyed  by  Slee,  as  early  as  May,  1815;  and  the  con- 
Teyanee  to  Aikin,  according  to  Slee's  affidavit,  was  in  De- 
oember  thereafter.    It  therefore  follows  from  the  princi- 
ples established  in  Clows  v.  Dickinson^  (5  John.  Ch.  Rep. 
825,)  and  other  cases,  that  the  owner  of  the  factory  has 
tt  equitable  right  to  have  the  proceeds  of  the  Aikin  lot 
•Pplied  in  satisfaction  of  this  mortgage,  prior  to  the  appli- 
^cm  of  the  proceeds  of  the  premises,  which  were  con- 
veyed to  Slee  at  a  previous  date.    Bache's  claim  to  stay 
^e  proceedings  would  therefore  have  been  equally  strong 
^thout  the  aid  of  these  new  allies,  if  the  Aikin  lot  cannot 
»^8oId  without  reviving  the  suit 

I  am  not  prepared  to  say  there  is  no  case  in  which  the 
^*«ter  would  be  permitted  to  go  on  and  perfect  a  sale 
•fter  the  death  of  a  party.  At  law,  if  an  execution  is  in 
"*e  hands  of  the  sheriff  at  the  time  of  the  abatement  of  the 
^t  by  the  defendant'.s  death,  so  that  he  can  go  on  and 
^^Dte  the  judgment  without  any  further  order  or  direc- 
**^tt  of  the  court,  the  abatement  of  the  suit  will  not  stay 
^  proceedings  under  that  execution.  But  if  a  new  exe- 
^^on  is  required,  or  any  other  proceeding  is  necessary, 
^Wch  is  either  actually  or  constructively  to  be  done  by 
^  conrt,  the  proceedings  must  be  suspended  until  the 
i^^gment  is  revived  by  scire  facias.  In  Warham  v. 
'^^htoHj  (1  Ves.  sen.  181,)  Lord  Hardwicke  seems  to 
'^^^^ize  this  distinction  as  applicable  to  proceedings  in 
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1881.       this  court    It  certainly  may  be  sanctioned,  in  favor  at 
Washington  parties  wlio  have  obtained  rights  under  an  execution  iasned 
^y^  ^     upon  a  decree,  previous  to  an  abatement.    But  it  may  ba 
Slee.       doubtful  whether  the  purchaser  would  obtain  a  valid  title 
under  a  master's  sale,  under  similar  circumstances;  as  the 
sale  in  most  cases  requires  an  order  of  confirmation  before 
it  becomes  absolute.    Such  an  order,  though  entered  ex 
parte  in  the  register's  office,  is  constructively  the  act  of 
the  court ;  as  much  so  as  the  issuing  of  an  execution,  "by 
the  clerk,  in  a  court  of  law.    Wliere  the  decree  cannot  "be 
carried  into  effect  without  some  positive  act  of  the  coan 
supplying  a  defect  in  the  proceedings  or  decree,  it  is  evi- 
dent there  must  be  a  revivor,  or  some  other  proceediog 
f*868]        in  the  nature  of  a  revivor  *or  scire  facias,  before  the  bott©- 
fit  of  the  decree  can  be  obtained. 

In  this  case,  tlie  decree  directed  die  sale  to  be  made  1>7 
a  particular  master,  by  name.    That  master  is  now  de^dy 
and  has  been  for  several  years.    It  therefore  became  im- 
possible to  carry  the  decree  into  effect,  without  a  direct 
application  to  the  court  for  a  new  order,  authorizing  a^* 
other  master  to  proceed  and  sell  the  mortgaged  premises- 
Such  an  order  could  not  be  regularly  made,  while  tl^^ 
suit  was  abated  by  the  death  of  a  defendant  whose  prop* 
erty  was  to  be  sold  under  the  decree.    The  order  of  tl^^ 
14th  of  June  last,  so  far  as  it  authorized  another  maB^^^ 
to  proceed  and  sell  the  mortgaged  premises  under   *^^ 
decree,  was  irregularly  and  improvidently  entered,  ^'^^ 
must  be  set  aside.    All  proceedings  under  the  decx*^^ 
except  such  as  may  be  necessary  for  the  preservation.  ^^ 
the  property,  must  be  suspended  until  the  suit  is  reviv^*-** 
Whether  this  is  a  case  in  which  the  suit  can  be  reviv'^^" 
on  the  petition  of  the  original  complainants,  under  the  et^'j^" 
ute,  or  whether  the  assignee  must  file  an  original  bill^   ^ 
the  nature  of  a  bill  of  revivor  and  supplement,  against  *^^ 
parties  who  now  own  the  property,  are  questions  whicl* 
am  not  prepared  to  decide  without  further  argmn^**'^ 
The  revival  by  order  can  only  be  adopted  where  a  tiMy>^^ 
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bill  of  revivor  was  suflScient  to  revive  the  suit  before  the  183 
Btatnte.  It  seems  to  follow  that  the  same  objections  which  Waahi 
might  be  raised  by  plea  or  demurrer  to  a  bill  of  revivor, 
may  be  shown  in  opposition  to  a  petition  to  revive  under  S^ 
the  statute ;  and  if  the  assignment  by  the  Washington 
company  could  be  pleaded  in  bar  to  a  bill  of  revivor  filed 
hy  them,  it  is  evident  that  the  assignee  must  proceed  by 
original  bill,  in  the  nature'of  a  bill  of  revivor  and  supple- 
ment, in  his  own  name,  making  all  necessary  parties 
thereto.[l] 

[1]  Where  the  right  of  a  devisee  to  revive  and  eontintie  the  proceedings 
ID  the  original  suit,  as  the  proper  representative  of  the  complainant  in  such 
"^t,ia  admitted,  or  has  been  established  by  a  decree  founded  upon  the  new 
"^^tw,  the  new  complainant  is  entitled  to  the  same  benefit  of  those  pro- 
^^iogs,  so  far  as  his  interest  as  devisee  is  concerned,  as  if  he  had  been  in 

*  ntuation  to  continue  those  proceedings  by  a  simple  bill  of  revivor. 

MeO^ker  v.  Brady,  1  Baib.  Ch.  Rep.  829.    Brady  v.  McCosker,  (on  ap- 

2^»}  1  Com.  214.     In  case  of  abatement  by  death  of  the  plaintiff,  his  de- 

^^*^  cannot  have  a  bill  of  revivor,  but  can  only  have  the  benefit  of  the 

'"^Qal  proceedings,  and  avail  liimself  of  the  new  facts  necessary  to  be 

'^^f  by  an  original  bill  in  the  nature  of  a  bill  of  revivor  and  supplement. 

Srody  T.  MeCosker,  1  Com.  214,  19.     Where  a  bill.was  filed  against  a  do- 

^«*at  as  executrix  of  her  deceased  husband,  to  reach  property  which  she 

"•<*  iVceived  as  such  executrix,  but  which  in  equity  belonged  to  the  com- 

P'Aiiiants,  and  she  died  after  a  decree  had  been  made  in  their  favor;  held, 

^*  tb«  surviving  executor  of  the  husband,  but  who  was  not  made  a  party 

^e  original  suit,  could  only  be  brought  before  the  court  by  an  original 
^  ^^^  the  nature  of  a  bill  of  revivor  and  supplement;  and  that  the  filing 

•  i^erebill  of  revivor  against  him  was  improper.     JSvertson  v.  Ogden,  S 

•'ge,  276.     Where  a  bill  of  revivor  filed  against  a  defendant  shows  no 
titl«  •  .  . 

^  ^^  the  complainant  to  revive,  as  against  him,  he  should  demur  to  the 

. .      *<Uitead  of  pleading  thereto.     lb.    To  entitle  a  defendant  to  file  a 

*^f  revivor,  where  the  adverse  party  neglects  to  revive,  such  defendant 

_,^*^  %liow  that  he  has  an  interest  in  the  revival  of  the  suit     Anderton  v. 

*^  and  othert,  10  Paige,  676.    A  defendant  may  revive  in  all  cases, 

^^  decree,  where  he  can  have  a  benefit  from  the  further  proceedings  in 

^  •^it,  ia  case  the  adverse  party  will  not  himself  revive.     lb.     Where 

^  *^   is  a  decree  against  a  defendant,  and  the  suit  then  abates  by  the  death 

^  ^**^  adverse  party,  the  defendant  cannot  appeal  from  such  decree  untiA 

f  ^x»it  is  revived.    Such  defendant  has  therefore  a  right  to  revive  the 

»  in  case  the  adverse  party  neglects  to  revive  for  the  purpose  of  enabling 

^^   V>  appeal,  if  he  has  no  other  remedy  and  an  appeal  will  lie.  lb.  Where 
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1881.        a  snit  in  chancery  abates  by  the  death  of  all  the  defendants  thereb,  V^k 

"ZZTTI     7~"  fore  they  have  become  entitled  to  an  interest  in  the  further  prosecntion  ^f 

Int.  Co.       ^^^  "^^^>  ^y  ^  decree  or  decretal  order  of  the  court,  the  representaUv>«f 

T.  of  such  defendants  cannot  file  a  bill  against  the  complainant  to  rerife  t]i« 

^^         suit    8<mlliard  t.  i>taf,  9  Paige,  898.    The  provision  of  the  New  Y^rk 
revised  statutes  authorizing  the  defendants  in  the  suit,  or  the  sarTiniig 
defendant,  to  revive  the  suit,  where  the  complainant  or  his  representttiwcs 
neglect  to  revive  the  same,  does  not  extend  to  the  ease  of  an  abatemeot  of 
the  suit,  by  the  death  of  all  the  defendants  therein.     IK    A  bill  of  revivor 
and  supplement  is  a  compound  of  a  supplemental  bill  and  bill  of  rcriror, 
and  not  only  continues  the  suit  which  has  abated  by  the  death  of  plain  tiH^ 
<&c.,  but  supplies  any  defects  in  the  original  bill,  arising  from  inbeeqaent 
events.     Weatcott  v.  Cody,  6  Johns.  Ch.  Rep.  842.     Where  one  of  lereral 
defendants  dies,  the  plaintiff  cannot  file  a  new  original  bill  agalDBttha  re- 
presentatives of  the  deceased  party  and  the  others,  but  a  bill  of  reriror 
only  against  such  representatives ;  and  even  if  he  might  wider  oUmt  eir- 
cumstances  elect  to  file  a  new  bill,  he  cannot  do  it  where  an  answer  liad 
been  put  in  by  the  party  since  deceased.     Nicoll  v.  Boosevelt,  8  JohoL  C9i« 
Rep.  60.    Where  the  lands  agaiust  which  the  decree  in  an  originsl  lait  ia 
attempted  to  be  enforced,  have  been  transferred  to  persons  who  wera  imi^ 
parties  to  the  original  suit,  that  suit  c^n  only  be  revived  by  an  ongtowd 
bill,  in  the  nature  of  a  supplemental  bill  of  revivor ;  and  is,  therefore,  sn^ 
Jeot  to  all  the  defences  appertaining  to  original  bills.     Tollman  v.  Vari^^^*  ^ 
Barb.  S.  C.  Rep.  277.    The  defendants,  in  such  a  suit,  have  a  right  to   ■«* 
up,  by  way  of  answer,  and  to  insist  upon  any  defence  to  the  relief  prmy** 
for,  which  may  exist  in  the  case.     lb.    Some  of  the  distinctions  it^*^ 
between  bills  of  review,  revivor,  and  supplemental  and  originsl  bill*  *■ 
chancery.     Kennedy  et  al.  v.  Georgia  State  Bank  et  al.,S  Howard's  K^F- 
586.    Wliere  a  vendor  tenders  a  deed,  files  a  bill  for  specific  performs  «**^ 
and  dies,  the  executor  can  revive  without  bringing  the  heir  at  law  b^**'^ 
the  court     If,  however,  the  sufficiency  of  the  deed  is  likely  to  be  csll«^  " 
question,  the  executor  had  better  file  a  bill  of  revivor  and  suppltf**^**^ 
making  the  devisee  a  party  defendant     Danielt  v.  Brodie,  8  £dw.    ^'^ 
Rep.  276.     Where  a  bill,  cross  bill,  and  supplemental  bill  in  the  nature  *" 
a  bill  of  review,  between  the  same  parties,  and  relating  to  the  same  '^ 
ject,  are  all  abated  by  the  death  of  one  of  the  parties,  the  whole  proce^' 
ings  may  be  revived  by  one  bill  of  revivor.    The  party  reviving  will  ^^ 
therefore  be  allowed  the  costs  of  two  or  more  separate  bills  for  that  pC' 
pose.     Wilde  v.  Jenkins,  4  Paige,  481.    See  Waterman's  Aoo.  Ch.  Dig.  tit 
Bill  of  Revivob. 
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1881. 


Eager 


*EaQEE  V.  WlSWALL  AND  PbICE.  WiswiIL 

Where  the  master  reported  an  answer  insufficient,  and  upon  exceptions  to 

hb  report  the  same  was  confirmed  by  default,  and  a  second  answer  was 

Kferred  to  the  master  upon  the  old  exceptions,  held  that  the  defeodants 

▼fre  precluded  from  objecting  that  the  original  objections  were  not  well 

taken.. 

"so  snawer  is  insufficient,  the  complainant  must  raise  all  his  objections  to 

» in  the  first  instance,  and  he  will  not  be  permitted  to  make  any  objee- 

^'^os  to  the  second  answer  which  were  raised  by  exceptions  to  the  first 

M  soy  of  the  exceptions  to  an  answer  are  not  well  taken,  the  defendant 

JDoet  have  that  question  settled  in  the  first  instance,  and  before  he  sub- 

■"^  to  answer  further,  or  be  will  be  compelled  to  answer  these  excep- 

"^*  'ully,  unless  the  court  thinks  proper  to  relieve  him,  on  terms,  from 

^  ^neeqaences  of  his  neglect 

^  *  ttiatter  of  course  to  allow  the  complainant  to  inspect  the  books  and 
P^P^i^  of  the  defendant,  referred  to  in  his  answer,  and  thus  made  a  part 
wereot  And  the  defendant  may  be  compelled  to  produce  them  within 
*  >^Ba«oiiAble  time,  although  ihey  are  in  the  hands  of  his  agent  in  a  for- 
*%*^  Country. 

••'Kis  cause  came  before  tlie  court  on  exceptions  to  the  March  I5tk 
"iter's  report  as  to  the  insufficiency  of  the  further  an- 
^^er  of  the  defendant  Wiswall ;  and  also  upon  a  petition 
^*  *he  complainants  for  the  production  of  certain  books 
^^  papers  referred  to  in  the  answer  and  in  the  further 
answer. 

"^  MleeckeTj  for  the  complainants. 

•^*  jSeldeUj  for  the  defendant  WiswalL 

'*^  Ckancelloe.  If  the  exceptions  to  the  first  answer 
Were  Well  taken,  it  is  evident  the  master  is  right  in  report- 
^^8  the  further  answer  is  insufficient  in  the  matters  par- 
Ucnlarly  mentioned  in  his  report.  It  is  however  insisted 
tuat  some  of  the  mattera  to  which  those  exceptions  relate 
m  immaterial  and  irrelevant,  and  that  the  first  answer 
was  sufficient  I  am  inclined  to  think  this  was  the  fact  as 
Vol.  1L  29 
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1881.       to  a  part  of  the  exceptions.     It  therefore  beccmes  m^ 
Eager       rial  to  inquire  whether  the  defendant  is  not  preclc^c) 
WiswalL     ^^^^  making  this  objection  by  the  course  which  has  1:>q 
pursued  in  relation  to  the  exceptions. 
[*370]  *The  original  exceptions  to  the  answer  for  insuflSciern 

were  allowed  by  the  master.    The  defendant  then   ei 
cepted  to  the  report,  for  the  purpose  of  bringing  the  quc». 
tion  before  the  court.    The  latter  exceptions  were  noticed 
for  hearing  on  the  part  of  the  complainants,  and  the  de 
fendant  having  neglected  to  appear  and  argue  the  same, 
those  exceptions  were  overruled ;  and  the  report  of  the 
master  was  confirmed.     He  now  seeks  to  bring  the  same 
questions  before  the  court,  by  exceptions  to  the  master's 
report  on  the  reference  of  the  further  answer  on  the  dd 
exceptions. 

In  Crisj?  v.  iTmZ,  (1  Eq.  Ca.  Abr.  35,  1  Ca.  in  Ch.  60, 
S.  C.)  the  defendant  submitted  to  the  master's  report, 
allowing  the  exceptions,  and  then  put  in  a  further  answer 
which  met  all  the  charges  in  the  bill ;  but,  in  truth,  the 
exceptions  went  beyond  the  bill.  On  a  reference  of  the 
second  answer,  the  riiaster  reported  it  insufficient,  because 
the  exceptions  were  not  fully  answered.  The  defendant 
then  excepted  to  this  last  report  of  the  master.  But  Lord 
Clarendon  held  him  precluded  in  consequence  of  thefi»* 
report  which  had  been  submitted  to,  and  decided  that  he 
was  bound  to  answer  all  the  matters  of  the  exceptions. 
This  appears  to  be  a  case  directly  in  point,  although  the 
case  under  consideration  is  stronger.  Here  the  masters 
first  report  was  in  fact  confirmed,  on  exceptions  thereto; 
and  that  order,  though  obtained  by  default,  still  remains 
in  force.  It  is  true  that  in  the  subsequent  case  of -R^A^* 
Finc^,  (2  Ves.  sen.  491,)  Lord  Hardwicke  held  that  the 
defendant  was  not  absolutely  precluded  from  raising  * 
question,  on  the  second  report,  which  might  have  b^ 
raised  by  excepting  to  the  first ;  although  he  admits  it  ^ 
a  singular  way  of  bringing  the  question  .before  the  court* 
I  should  infer  from  the  language  of  the  lord  chanceU<>' 
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lame  practice  existed  at  that  time  in  the  niaster  s       iBSi. 
relation  to  the  reference  of  a  first  answer,  which      Eager 
on  afterwards  very  properly  corrected,  in  rela-    wiiwaU. 
le  furtlier  answer  in  the  case  Howe  v.  Gudgeon^ 
:  Beam.  331.)    That  practice  was  for  the  master 

the  answer  insufficient  if  he  found  one  of  the 
3  thereto  well  taken,  without  inquiring  whether  it 
IS  not  sufficient  as  to  the  other  points  excepted  t<x 
eneral  principle  of  the  court  is  that  if  the  answer  [*371] 
nent,  the  complainant  must  raise  all  his  objec- 
eto  in  tlie  first  instance ;  and  he  will  not  be  per^ 

raise  any  objections  to  the  second  answer  which 
made  by  exceptions  to  the  first  This  has  indeed 
•ied  so  far  as  to  preclude  the  party  from  raising 
ion  to  the  answer  of  the  defendant  to  an  amended 
re,  upon  the  same  principle,  he  might  have  ex^ 

the  original  answer,  but  had  neglected  so  to  do. 

Leighton,  2  Sim.  <fe  Stu.  234.) 

principle  is  correct  when  applied  to  the  neglect 
nplainant  to  bring  his  objections  before  the  court 
ret  opportunity,  it  is  equally  correct  .as  applied 
fendant  In  neither  case  is  the  party  absolutely 
1 ;  because  the  court  might,  in  a  proper  case, 
im  from  the  consequences  of  his  neglect,  upon 
4jid  if  the  court  saw  that  it  was  utterly  impossi- 
e  defendant  to  answer  the  exceptions  in  any  dif- 
mner  from  what  he  had  before  done,  or  that  by 
5  he  might  seriously  criminate  himself,  he  might 
id  from  answering  further.  In  that  case,  how- 
'ould  be  perfectly  reasonable  that  he  should  pay 
ise  of  the  second  reference.  Here  there  is  no 
:ulty  in  making  a  perfect  answer  to  these  excep- 
Jiough  it  may  subject  the  party  to  some  little 
ience,  as  well  as  to  costs.  If  he  wished  to  avoid 
3ulty  his  remedy  was  by  applying  to  open  the 

which  his  exceptions  to  the  first  report  of  the 
ere  overruled.    The  exceptions  to  the  Uist  report 
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1881.       must  tlierefore  be  diaallowed  with  costs;  and  the  defei«d 
Hammenley  aut  must  pay  the  costs  and  put  in  his  further  answer  witluo 
Barker      ^°  ^^^^  ^^^  notice  of  the  order  overruling  his  ez^ep* 
tions  to  tlie  report,  as  fixed*  by  the  master. 

The  petition  for  the  production  of  the  books  and  papoia 
referred  to  in  the  answer  and  farther  answer,  must  also  be 
granted.    It  is  a  matter  of  course  to  permit  the  complain- 
ant to  have  the  inspection  of  deeds,  books  and  papexiPs 
referred  to  in  the  defendant's  answer,  and  thus  mada   a 
part  thereof.    If  they  are  within  his  power,  or  under  liis 
control,  he  must  produce  them  within  a  reasonable  tiuoLe, 
[*372]        although  they  are  in  the  hands  *of  his  agent  in  a  foreign 
province.    {Farquharaon,  v.  Balfour^  Tarn.  &  Boss.  S^eip. 
190,206.   i^/*<2^/ian  v.i^biWi^,  8Meriv.44.)  Those  which 
are  in  the  actual  custody  of  the  defendant,  or  within  Ixii 
power  in  New  York,  must  be  produced  within  ten  da.y»  1 
and  those  which  are  out  of  tlie  state,  within  such  reaaon* 
able  time  as  the  master  may  allow  for  that  purpose. 


Hammebslet  &  Dtett  1),  Babxeb  &  Chapmait. 

If,  by  the  complainant's  own  act  or  procurement,  the  object  of  the  mt  ^ 
defeated,  he  cannot  be  permitted  to  disooatuiae  without  eoftn 

The  provision  in  the  rerised  etatates,  which  exempts  the  party  difliuiii^ 
his  own  bill  from  costs  in  certain  cases,  only  extends  to  these  efM> 
where  prima  facie  he  would  not  be  chargeable  with  costs  on  a  daerii 
dismissing  the  bill  at  the  hearing;  as  in  the  case  of  siiits  by  ewpi*"^ 
in  right  of  their  testators 

If  the  complainant,  prima  facie,  would  be  chai^geable  with  oosts  if  Um^^ 
was  decided  against  him  at  the  hearing,  the  court  will  not  exanuM  vt 
whole  merits  of  the  cause  merely  to  ascertain  whether  there  sn  ^^"^ 
equitable  circumstances  which  might  excuse  him  from  the  payiDtf^ 
eoet& 

March  15th.  Tms  was  an  application  on  the  part  of  the  comphiinaJE^^ 
for  leave  to  dismiss  tlieir  bill  as  against  William  CSU^P* 
man  without  costs. 
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E'  TFl  Warner,  for  complainants.  ^^81. 

Hammenley 

0.  jF.  Orim,  for  W.  Chapman.  3  J^^ 

The  Chancellok.    Tlie  complainants  in  this  cause  filed 
their  bill  to  obtain  relief  against  the  assignment  of  a 
inortgage  and  a  decretal  order  of  sale  thereon,  at  that 
time  in  the  hands  of  Jacob  Barker ;  and  which  was  an 
incumbrance  on  the  manufactory  which  formed  the  sub- 
ject of  the  litigation  between  them  and  Chapman  in  an- 
<>ther  snit    Chapman  was  made  a  party ;   and  distinct 
'dief  was  prayed  against  him,  if  they  did  not  succeed  in 
<>l>taiiiing  the  relief  asked  for  against  the  other  defendantsl. 
The  factory  has  been  sold,  on  the  application  of  these 
complainants,  and  against  the  wishes  of  Chapman.     A 
^rd  person  became  the  purchaser;  and  as  they  allege, 
^  trust  for  Chapman.     Since  that  sale,  as  appears  from 
^o  papers  on  the  part  of  Chapman,  the  *complainant8        r*373] 
have  made  some  arrangement  with  the  other  defendants 
^  tliis  suit  by  which  the  mortgage  and  decree  have  been 
assigned  to  T.  L.  Wells  for  the  benefit  of  the  complain- 
ants, and  he  is  now  seeking  to  enforce  the  same  against 
that  part  of  the  factory  on  which  it  is  a  lien.    They  have 
filso  made  an  agreement  with  the  other  defendants  in  this 
cause  by  which  the  bill  has  been  or  is  to  be  dismissed 
•gainst  them  without  costs.    The  complainants  now  ask 
for  leave  to  dismiss  their  bill,  without  costs,  as  against 
Cnapnaan  also.     It  is  evident  from  this  state  of  the  case 
^at  they  can  have  no  object  in  going  on  with  the  suit. 
™t  Chapman  has  been  put  to  great  expense  in  defending 
'"'Hself  against  their  claim,  and  the  only  questions  seem 
^  l>e  whether  the  court  is  authorized  to  permit  them  to 
"^niiss  without  costs  ;  and  if  so,  whether  this  is  a  proper 
^^^^    to  exercise  the  power.     In  ordinary  cases  in  this 
^^Urt  costs  rest  entirely  in  discretion.     But  as  the  law  has 
^Plicitly  provided  for  this  particular  case,  of  a  complain- 
^  a   dismissing  his  own  bill,  it  has  frequently  been  do- 
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^^^^'       cided  that  if  the  object  of  the  suit  had  been  defeated  fc:::^ 
Hammeraley  the  complainant's  own  act  or  procurement,  he  cannot  ckJ5^ 
Barker      ^'^^^  ''"^  bill  without  paying  costs  to  the  defendant   Xyhe 
revised  statutes  have  not  altered  the  law,  on  this  subj^c^ 
by  excepting  those  cases  where,  according  to  the  practice 
of  the  court,  on  a  decree  against  the  complainant  at  the 
hearing  the  defendant  would  not  be  entitled  to  costsi 
That  provision  was  only  intended  to  conform  the  law  te 
the  construction  which  had  been  given  to  the  formei 
statute.     It  includes  those  cases  only  in  which,  prima 
facie,  the  complainant  would  not  be  liable  for  costs,  al- 
though he  failed  in  the  suit ;  as  in  the  case  of  an  execntpr 
or  administrator  suing  in  right  of  his  testator  or  intestate. 
It  never  could  have  been  the  intention  of  the  legislature 
to  compel  the  court  to  examine  and  decide  upon  the  whole 
merits  of  the  complainant's  original  claim,  for  tlje  mere 
purpose  of  ascertaining  whetlier  he  would  have  heen 
liable  for  costs  at  the  hearing.    I  see  notliing  in  this  case 
to  take  it  out  of  the  rule  which  has  been  considered  the 
correct  construction  of  the  statute  in  other  cases.   It  is 
therefore  unnecessary  for  me  to  look  into  the  merits  to  see 
whether  the  complainants  could  have  been  excused  from 
the  payment  of  costs  at  the  hearing. 
[♦374]  *The  motion  to  dismiss  without  costs  must  therefore  be 

denied ;  but  the  complainants  are  at  liberty  to  dismiss 
their  bill  against  Chapman,  on  payment  of  tlie  costs  of 
his  solicik)r,  to  be  taxed.  If  they  do  not  think  proper  to 
adopt  that  coui^se  within  thirty  days.  Chapman  is  to  be  at 
liberty  to  take  such  steps  as  he  may  deem  necessai^  to 
tenninate  the  suit.  Tlie  costs  of  opposing  this  motion,  in 
either  case,  are  to  abide  the  event ;  and  may  be  tax^l  bj 
the  solicitor  of  Chapman  as  costs  in  the  cause.  • 
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1881. 


In  the  matta 
of  Frits. 


In  the  mattee  of  Fbits  and  othees,  infakts, 

^Tie  reTited  statutes  have  not  divested  the  court  of  chancery  of  any  of  iti 
powers  as  the  general  guardian  of  the  persons  and  estates  of  infants; 
neither  do  they  prevent  the  chancellor,  in  court,  from  making  an  order 
for  the  appointment  of  a  guardian,  or  next  fnend,  according  to  the 
former  practice  of  the  court  But  where  it  can  be  done  consistently 
▼ith  the  forms  of  the  court,  and  without  great  inconvenience  and  ex- 
pense, the  court  will,  in  the  exercise  of  its  powers,  conform  to  the  spirit 
of  the  statutory  provisions 

%ie  revised  statutes  do  not,  in  teims,  require  a  next  friend  to  be  appointed 
for  an  infant  plaintiff  who  joins  with  an  adult,  but  it  is  as  necessary 
b  that  case  to  have  a  next  friend  appointed  as  in  the  case  of  a  sole 
]daiDtifr. 

tlie  provision  which  directs  the  officer  making  the  appointment  of  a  next 
friend  to  take  security  to  the  infant  in  certain  cases,  extends  to  oaaes 
where  the  iu&nt  sues  jointly  with  others 

^ere  a  great  number  of  infant  legatees  had  a  common  interest  in  the 
prosecution  of  a  suit,  the  court,  on  the  application  of  the  guardians  of 
tome  of  the  infants,  in  behalf  of  all  the  rest,  appointed  a  next  friend 
to  proeecnte  a  suit  in  the  names  and  for  the  benefit  of  all  the  infant 
legateesL 

Tms  was  a  petition  for  a  special  order  for  the  appoint-  March  iffth 
ment  of  a  next  friend  for  the  infant  grand  children  of  J. 
Killer,  deceased,  who  were'  legatees  named  in  his  will ; 
to  enable  them  to  join  with  the  adult  legatees  in  a  bill  for 
the  sale  of  certain  real  estate  of  the  testator,  to  satisfy 
their  legacies  charged  thereon.  Tlie  petition  stated  that  the 
testator,  by  his  will,  gave  to  Mary  Frits  and  three  other 
persons  legacies  of  one  hundred  dollars  each,  and  to  the 
petitioner,  and  the  other  grand  children  of  the  testator, 
indiscriminately,  three  hundred  dollars,  to  be  divided 
among  them  equally  ;  that  the  *payment  of  the  legacies  [*376] 
was  charged  exclusively  upon  a  farm  which  descended 
to  the  heirs  at  law  of  the  testator ;  that  among  the  lega- 
tees were  thirty  infants,  of  different  ages,  from  three  to 
twenty,  residing  in  various  and  distant  parts  of  the  state, 
besides  several  adults;  that  a  sale  of  the  property  was 
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necessary  to  satisfy  the  legacies ;  that  all  the  lega.^ 
p  were  desirous  to  have  a  decree  for  the  sale  of  the  fsL:^ 
and  that  it  would  be  very  inconvenient  and  expensive  ^ 
the  parties  to  procure  the  appointment  of  a  next  frl^ 
for  each  of  the  infants,  by  an  order  of  an  officer  oul^ 
oonrt. 

/.  McConihej  for  the  petitioner. 

The  Chancellob.    Tlie  prayer  of  the  petitioner  in  thi 
<5a8e  is  perfectly  reasonable  and  proper;  as  it  is  prett] 
evident,  that  if  these  infants  were  all  made  defendanb^ 
and  wore  compelled  to  put  in  answers  by  their  goardiam^ 
tn  the  usual  manner,  the  expense  would  be  more  than  tbe 
whole  amount  of  their  legacies,  and  probably  more  than 
the  value  of  the  land  on  which  those  legacies  are  charged. 
Tlie  only  question  is  whether  the  revised  statutes  hftv« 
taken  away  tiie  power  which  this  court  formerly  !><*• 
sessed,  of  directing  a  suit  to  be  brought  for  the  benefit  <» 
an  infant,  without  any  direct  application  from  him ;  ^' 
where  he  is  incapable,  from  his  tender  years  or  other^i*^ 
of  presenting  a  petition.    The  second  section  of  the  tW 
of  the  revised  statutes,  relative  to  proceedings  by  • 
against  infants,  (2  R.  S.  446,)  provides,  that  before  f 
process  shall  be  issued  in  the  name  of  an  infant  wh' 
sole  plaintiff  in  any  suit,  a  competent  and  responsible 
son  shall  be  appointed  to  appear  as  the  next  frien 
such  infant,  in  such  suit,  who  shall  be  responsible  fc 
costs  thereof.    Tlie  third  section  directs  the  mam 
which  such  appointment  shall  be  made.    Notwitl 
ing  these  sections  do  not  in  terms  apply  to  suits  wJ 
infant  is  joined  with  an  adult  plaintiff,  the  appo? 
of  a  next  friend  is  as  necessary  to  protect  the  rigl) 
infant  in  the  one  case  as  in  the  other ;  althoug 
latter  case  the  defendant  would  have  a  remed 
costs  against  the  adult  complainant.    Tlie  fiftJ 
which  authorizes  the  ofBcer  making  the  appoi 
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security  to  the  infant,  *in  certain  cases,  extends  to       ifijgl- 
ases  of  suits  brought  by  the  next  friend  of  an  infant,  In  the  msttr 
tlier  the  infant  is  sole  plaintiff  or  joined  with  another.      **^^**' 
mode  of  appointment  prescribed  by  the  statute  must 
dhered  to  in  all  cases  where  a  next  friend  is  appointed 
.n  oflBcer  out  of  court.    But  a  literal  compliance  with 
fourth  section  is  not  practicable  in  all  cases ;  as  it  may 
lecessary  to  commence  a  suit  in  behalf  of  an  infant 

Ls  too  young  to  sign  a  petition,  or  even  in  behalf  of 
lilJ  in  ventre  sa  mere.  In  such  a  case  I  think  it 
Id  be  competent  for  some  relative  or  friend  to  present 
petition  in  behalf  of  the  infant, 
n  a  careful  examination  of  the  statute,  I  am  satisfied 
f»  not  the  intention  of  the  legislature  to  divest  the 
•t  of  any  of  the  powers  it  before  possessed,  as  the 
Mul  guardian  of  the  pei*sons  and  estates  of  infants ;  or 
revent  tlie  chancellor  in  court  fi-om  making  an  order 
the  appointment  of  a  next  friend  of  an  infant  com- 
oant,  or  a  guardian  ad  litem  for  an  infant  defendant, 
ad  been  usual  before  these  statutory  provisions  were 
e.  But  this  court  has  already  decided  that  in  the  ex- 
te  of  its  power  in  this  respect,  it  is  proper  to  conform 
ie  spirit  of  the  statutory  provisions^  so  far  as  it  may 
one  consistently  with  the  forms  of  the  court,  and  the 
enience  of  suitors,  and  without  unnecessary  expense. 
okerhacker  v.  Defreest  and  others^  ante,  301.) 

this  case  it  is  proper  that  a  suitable  person  should  be 
inted  by  the  court  for  the  purpose  of  joining  in  the 
J^ith  the  adult  legatees.  But  the  person  proposed  is 
dministrator,  and  may  be  a  necessary  party,  to  ren- 
►n  account  of  the  personal  estate.  As  it  is  possible 
ay  have  to  represent  some  interests  adverse  to  thdt 
e  infants,  a  different  person  must  be  selected  as  their 

friend.  Mr.  McConihe,  the  solicitor  for  the  adults, 
Brefore  appointed  next  friend  of  the  infants.    It  would 

useless  and  unnecessary  expense  to  execute  a  bond 
ich  of  the  thirty  infants  in  this  case.    And  as  the 


•877  CASES  IN  CHAXCERY. 

1881.       premises  mnst  be  sold  under  the  direction  of  a  master 

Johnson     a  sale  is  decreed,  to  pay  the  legacies,  the  court  can  ^q, 

ThoQuu     ^^^  ^'^^  ^^^^  without  suffering  it  *to  pass  into  the  h^^^ 

of  the  next  friend.    The  security  may  therefore  be    <j^ 

pensed  with,  under  the  particular  circumstances  oF  tlii^ 

case. 


Johnson  v.  Thomas. 


Where  a  cause  was  argued  before  a  former  chancellor,  bat  before  a  deeiaoQ 

therein  he  went  out  of  office,  and  also  the  complainant  died;  held,  thtt 

the  cause  could  not  be  re-argued  before  the  new  chancellor  without 

being  revived. 
If  the  whole  ground  of  the  suit  has  been  removed  by  the  death  of  the  eoni' 

plainant,  the  court  will  not  hear  an  argument  merely  to  determiae  t 

question  of  costs. 
In  a  suit  at  law,  if  the  dowress  dies  before  her  right  is  established,  her 

personal  representatives  have  no  remedy  either  for  costs  or  for  the  Dens 

profits. 
If  the  husband  died  seized,  the  death  of  the  dowress,  pending  a  suit  io  thii 

court  for  her  dower,  will  not  deprive  her  personal  representatives  of  the 

arrears  due  at  the  time  of  her  death  ;  but  they  may  revive  the  roitfor 

the  purpose  of  obtaining  such  arrears  of  dower. 
But  where  the  husband  did  not  die  seized  of  the  premises,  if  a  suitia  chso- 

eery  abates  by  the  death  of  the  complainant  before  her  right  to  dower 

is  establitihed,  the  personal  representatives  are  not  entitled  to  aiiysrrean 

of  dower,  and  therefore  cannot  revive. 
The  revised  statutes,  however,  hove  no\*  given  the  widow  a  better  r«0' 

edy  for  her  dower,  and  a  more  extended  right  to  damages  for  arretni 

than  was  provided  by  the  former  law. 

April  5th.  The  complainant  in  this  cause  tied  her  bill  to  recover 
dower  in  certain  real  estate  of  which  her  husband  was 
seized  during  his  life  time.  During  her  coverture,  she, 
in  conjunction  with  her  husband,  mortgaged  the  prem- 
ises to  B.  Walker,  which  mortgage  still  remains  unsatis* 
fied  in  the  hands  ofWalker's  executors  and  trustees,  nnder 
whom  the  defendant  is  in  possession.  The  premises  were 
also  sold  on  a  judgment  against  the  husband,  inhlslu'^ 
time,  and  were  purchased  at  such  sale  by  "Walker.    Tiu« 
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Suterest  likewise  passed  to  Walker's  executors  and  trustees       I88i. 
xinder  his  will.    A  cross-bill  was  also  filed  by  the  defend-     Johnson 
suit  and  the  executoi-s  of  Walker,  setfing  up  their  rights     Thcmak 
xinder  the  mortgage  executed  by  the  complainant  and  her 
liusbaud.    Tlie  causes  were  heard  before  the  late  chancel- 
lor, in  1826 ;  but  before  they  were  decided,  the  complain- 
ant died.    Tlie  executor  of  the  complainant  now  *pre-        [*378] 
sented  a  petition  to  the  present  chancellor,  praying  that  a 
decree  might  be  entered  in  the  name  of  Ann  Johnson,  as 
x)f  the  time  when  the  cause  was  originally  argued,  to 
enable  him  to  obtain  the  mesne  profits  and  the  costs ;  or 
that  the  suits  might  be  revived  in  his  name  and  brought 
to  a  hearing,  for  the  same  purpose. 

B.  F.  Cooper^  for  the  executor.   This  court  has  decided, 
that  where  a  defendant  dies  after  the  argument  and  be- 
fore the  decision  of  a  cause,  the  decree  will  be  entered  so 
as  to  relate  back  to  the  term  when  the  argument  was 
heard.     ifiampbeU  v.  Mesier,  4  John.  Ch.  R.  334,  342.     2 
Fowler's  Exch.  Prac.  169.     Davis  v.  Davis^  9  Ves.  461. 
2  Mad.  398.)    There  cannot,  on  principle,  be  any  differ- 
ence between  the  case  of  a  defendant's  and  a  complain- 
ant's dying  before  the  decision  of  a  cause ;  but  if  there 
be,  the  reason  is  stronger  in  favor  of  a  complainant  than 
a  defendant ;  for,  on  the  latter,  the  decree  may  be  sup- 
posed to  operate  injuriously,  and  it  can  make  no  differ- 
ence with  him  whether  the  complainant  or  his  executor 
^eceive  the  benefit.    If  a  bill  of  interpleader  be  filed,  and 
the  complainant  die  after  trial  directed  between  the  de- 
fendants, a  bill  of  revivor  is  not  necessary ;  for  the  de- 
fendants themselves  are  virtually  defendants  and  plain- 
tiffs, and  may  proceed  against  each  other.     In  this  case 
there  was  a  cross-bill,  in  which  Ann  Johnson  was  defend- 
ant, in  relation  to  the  same  matter ;  and  she  being  both 
j)laintiff  and  defendant,  the  case  is  perhaps  within  the 
principle  of  the  above  rule.     (Anon.  1  Yem.  351.     2 
Corny n's  Dig.  tit.  Chan.  Bills  of  Revivor,  p.  410.)    At 
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1881.       common  law,  the  death  of  a  sole  plaintiff  or  defendant; 
Johnson     before  final  judgmpnt,  would  have  abated  the  suit;  but 
Thomia.     i^  either  party,  after  verdict,  had  died  in  vacation,  judg- 
ment might  have  been  entered  that  vacation  as  of  the  pre- 
ceding term,  and  it  would  have  been  a  good  judgment 
at  common  law  as  of  the  preceding  term.     And  if  either 
party  die  after  a  special  verdict,  and  pending  the  time 
taken  for  argument  or  advising  therein,  or  on  motion  in 
arrest  of  judgment,  or  for  a  new  trial,  judgment  may  be 
entered  at  common  law,  after  his  death,  as  of  the  term  the 
postea  was  returnable,  or  judgment  will  otherwise  be 
given,  nunc  pro  tunc,  that  the  delay  arising  from  the  act 
\*879]        of  the  court  may  *not  turn  to  the  prejudice  of  the  party. 
(Tidd's  Pr.  845,  6.)    If  courts  of  law  can  thus  exercise  an 
authority  for  the  pupose  of  doing  substantial  justice,  it 
would  be  surprising  indeed  if  a  court  of  equity  could  not 
do  the  same.     Ut  res  magU  valeat  quam  pereaL    The 
court  having  had  jurisdiction  of  the  cause,  will  retain  it  to 
do  substantial  justice,  and  to  afford  the  dowress  a  relief 
beyond  that  which  she  could  obtain  at  law.     {Curtiss  v. 
CuriisSy  2  Brown's  Cas.  in  Ch.  620.)    In  this  case,  a  bill 
of  revivor  and  supplement,  filed  by  the  executors  of  the 
widow,  she  dying  before  decree,  for  the  arrears  of  dower, 
was  sustained,  and  decree  accordingly. 

But  it  is  contended,  that  if  a  decree  cannot  be  entered 
nunc  pro  tunc,  the  suit  may  be  revived  by  the  execntw 
of  the  complainant.  By  the  7th  section  of  the  act  con- 
cerning the  court  of  chancery,  (I  R.  L.  489,)  it  is  provided 
that  "  If  the  complainant  shall  die  pending  any  suit  where- 
in the  cause  of  action  shall  not  survive,  his  lawful  repre- 
sentatives, and  other  persons  interested  by  his  death,  may, 
on  affidavit  thereof  and  on  motion  in  open  court,  be  made 
complainants  in  the  suit,  and  be  permitted  to  amend  the 
bill  as  their  interests  may  require ;  to  which  amendment 
the  defendant  shall  be  compellable  to  answer,  and  the  ac- 
tion shall  proceed  to  issne  and  trial  as  in  ordinary  casessw'* 
Bj  virtue  of  the  provisions  of  diis  statute,  the  executor  ia 
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tied  to  a  decree  for  one  tliird  of  the  mesne  profits  of  3^B>^» 
premises  in  question,  with  interest  from  tlie  time  the  Johnioc 
>w'd  right  accrued,  and  for  costs  for  the  defendant's 
itious  defence.  If  to  this  claim  the  defendant  objects 
the  husband  of  tlie  complainant  did  not  die  seized  ; 
our  statute  in  relation  to  dower,  in  H.  L.  60,  gave  the 
>w,  in  such  case,  "  dower  of  the  lands  according  to 
r  value,  exclusive  of  the  improvements  made  since  the 
"  which  can  be  recovered  only  in  her  lifetime ;  ^d 
the  allowance  of  tlie  one  third  of  the  mesne  profits, 
L  costs,  would  be  against  the  provisions  of  the  aet  in 
J.  57,  sect.  2,  which  gives  the  widow  damages  only  in 
of  a  deforcement,  and  costs  only  where  damages  are 
vered ;  (see  Uumphrey  v.  Phinney^  2  John.  R.  484 ; 
Chester  v.  Coventry^  11  John.  R.  510 ;)  we  answer  that 
assignment  by  metes  and  bounds  *is  but  one  of  several  [*880j 
bods  of  assigning  dower,  and  belongs  more  particularly 
eal  actions.  In  some  cases  there  may  be  an  alternate 
of  the  property ;  id  others  an  assignment  of  one  third 
le  rents  and  profits ;  and  in  others  we  think  the  coxu-t 
'  decree  to  the  complainant  a  gross  sum,  equal  in  value 
be  amount  of  her  interest  in  the  premises  when  her 
it  accrued,  to  be  computed  according  to  the  rules  of 
iputation  on  an  annuity  for  lives.  {Stoaine  v.  Perine^ 
)hn.  Ch.  R.  482,  495.  Bale  v.  Jamea^  6  John.  Ch.  R 
.  Coatea  v.  Cheever,  1  Cowen's  R.  476,  478,  9.)  This 
rt  has  long  since  decided,  that  if  the  widow  die  before 
Wishing  her  right  to  dower,  it  will,  in  favor  of  her  per- 
il representatives,  decree  an  account  of  the  rents  and 
its,  since  the  time  her  rights  accrued.  {OurtUa  v. 
iUs,  2  Bro.  C.  C.  620,  1  Fonbl.  Eq.  22,  23,  note.) 
1  it  would  indeed  be  hard  if  a  court  of  equity  should 
that  a  defendant  by  a  protracted  defence  to  a  suit  for 
er,  could  exonerate  himself  from  accounting  for  the 
ne  profits,  for  the  time  he  unjustly  withheld  the  posses- 
.  Again ;  we  say  that  our  act  in  1  R.  L.  57,  sect  2, 
iibstantially  a  transcript  of  the  statutes  of  Merton  and 
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1881.  Gloucester ;  the  former  of  which  it  is  true  gave  damage 
Johnson  in  cRse  of  a  deforcement ;  and  the  latter,  costs,  in  ca^a 
Thomaa.  ^^^^  Were  damages;  that  the  rules  in  relation  to  damages 
and  costs  are  rules  of  law,  not  of  equity.  They  were  es- 
tablished to  regulate  the  proceedings  upon  writs  of  dowser, 
and  not  upon  bills  in  equity.  Chancery  did  not  assume 
jurisdiction  in  cases  of  dower  until  centuries  after  the  pas 
sage  of  these  acts ;  and  when  it  did  so,  it  was  to  relieve 
the  dowress  from  the  embarrassments  at  law,  and  to  give 
her  complete  relief.  (1  Eoper^s  Law  of  Husband  and 
"Wife,  445.)  A  court  of  equity  may  not,  it  is  true,  where 
the  husband  does  not  die  seized,  award  the  damages  given 
by  the  statute  of  Merton.  But  a  court  of  equity  will  give 
the  dowress  mesne  profits  from  the  time  her  right  accmeiJ. 
(1  Koper,  435, 448,  9.  1  K.  L.  57,  section  2.)  Tlie  wido^ 
is  entitled  to  be  endowed  immediately  on  the  death  of  li©' 
husband.  This  right  draws  after  it  the  right  of  an  accoiM^t. 
The  tenant  in  possession  may  also  be  considered  as  a  tros- 
tee  for  the  widow.  This  court  has  never  been  gori  m^ 
[*881]  by  the  rules  of  the  ♦statutes  of  Merton  and  Glouc^ter. 
Tliat  this  last  position  is  correct,  appears  from  the  'led- 
Rions  of  this  court  in  relation  to  costs ;  for  the  couri  bas 
asserted  its  right  to  give  costs  in  its  discretion,  wht  tb^ 
the  husband  died  seized  or  not,  and  has  specified  one  p^l^ 
of  cases  where  it  will  give  costs,  to  wit,  where  the  wi  ^^^^ 
has  demanded  her  dower  before  suit  brought,  (as  she  dw 
in  this  case,)  and  the  defendant  has  made  a  groundleais^  ^^ 
fence,  without  any  qualification  as  to  the  husband's  dj  '^^i 
seized  or  not  seized.  (Ilazen  v.  Thurber.  4  John.  Cb-  •**• 
604.  Swaine  v.  Perine,  5  id.  495.  Hale  v.  James,  o  a«' 
258,  268.)  If,  then,  the  jurisdiction  of  this  court  was  »^^ 
altogether  independent  of  the  statutes  of  Merton  *^J* 
Gloucester,  how  could  the  coul-t  be  justified  in  sayiog  ^^ 
would  give  costs  in  dower,  as  in  other  cases,  as  its  discre* 
tion  dictated?  Why  would  it  not  be  confined  in  giving 
costs  to  a  case  of  deforcement?  The  truth  is,  that  tbo 
court  has  the  conscience  of  the  defendant  in  dower  in  ^^ 


T. 


CASES  IN  CHANCERY.  881 

ing,  aa  much  so  as  that  of  any  other  defendant ;  and  1881. 
e  he  will  not  voluntarily,  it  will  compel  him  to  do  JoIiLxm 
ce  to  the  complainant.  If,  however,  it  be  still  insist* 
lat  the  widow  beinff  dead  there  can  be  no  recoverr 
e  mesne  profits,  let  us  see  whether  the  right  to  costa 
:tingui8hed,  ai^  what  the  statute  (1  K.  L.  60  and  58) 
our  decisions  mean.  The  statute  (1  E.  L.  67)  says, 
1  the  widow  is  deforced,  the  defendant  shall  yield 
ages  to  the  plaintiff,  ifec.  When  she  is  not  deforced, 
statute  (1  It.  L.  60)  says  she  shall  recover  for  her 
ir  of  "  the  lands  sold  by  her  husband,  according  to 
alue  of  those  lands,  exclusive  of  the  improvements 
t  since  the  sale."  The  decisions  of  the  courts  amount 
thing  more  than  that,  where  the  plaintiff  is  entitled 
r  the  statute  to  damages,  she  may  have  costs ;  and 
she  shall  not  have  costs  where  the  defendant  has 
ed  tout  temps  prist,  and  the  plaintiff,  instead  of  pray- 
adgment  according  to  the  tender,  has  persisted  in 
:  on  to  judgment,  and  in  the  end  obtained  only  that 
1  the  defendant  offered  to  assign  her ;  or  rather,  the 
!ons  are  altogether  silent  about  costs  in  such  case ; 
either  in  these  decisions,  nor  in  the  statute,  is  it  de- 
i  that  the  dowress  shall  not  be  entitled  to  costa  where 
msband  did  not  die  seized,  but  only  that  she  *may  r**382"| 
ititled  to  costs  where  he  did  die  seized.  It  is  not  im- 
ible  that  the  phraseology,  "  provided  that  dower  of 
ands  sold  by  the  husband  shall  be  according  to  the 
1  of  the  lands,  exclusive  of  the  improvements  made 
the  sale,"  was  intended  for  no  other  purpose  than  to 
e  amount  of  the  specific  value  of  the  land  to  be  re- 
ed as  dower  when  the  husband  did  not  die  seized, 
ly,  that  it  should  be  the  value  of  the  land  at  the  time 
enation,  and  not  the  value  at  the  time  of  the  seizin 
ired;  and  it  clearly  never  was  intended,  by  the  use 
3  language,  that  there  should  be  no  recovery  of  the 
i  profits  according  to  that  value,  and  no  costs  for  an 
scientious  defence  to  prevent  such  recovery.    K  the 
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IMJL      right  of  the  executor  be  questioned  in  this  cause,  on  the 
Johoflon     ground  that  the  interest  of  the  dowress  savors  not  of  tie 
Thorns     personalty,  but  of  the  realty,  it  is  answered  that  tlie  widoF 
has  no  estate  until  assignment ;  for  the  law  casts  the  free- 
hold upon  the  heir,  on  the  death  of  the  ancestor,  and  un- 
til dower  is  legally  assigned  it  is  a  right  resting  in  action 
only.    (1  Cruise,  159,     2  Gilbert  on  Tenures,  26.    Jaek- 
son  V.  Aspell,  20  John.  R.  411,  413.    Jackson  v.  VanDer- 
heyden^  17  John.  R.  168.)    If  we  are  right  in  our  opinions 
as  to  the  powers  of  a  court  of  equity,  whatever  maybe 
the  correctness  of  those  with  regard  to  courts  of  law,  the 
executor  is  in  conscience  entitled  to  mesne  profits,  as  the 
widow  would  have  been  entitled  to  them  had  she  lired. 
There  is,  it  is  believed,  no  precedent  which  forbids  the 
granting  such  relief  in  England,  and  certainly  then  n 
none  in  tliis  country ;  nor  can  any  reason  be  assigned  whj 
the  widow  did  not  become  possessed  of  the  mesne  profits 
in  her  life  time,  but  the  injustice  of  the  defendant,  or  the 
delay  of  the  court ;  and  if  there  ever  be  a  case  in  which 
a  court  of  equity  should  discard  the  technicalities  of  the 
law,  and  do  substantial  justice  between  the  parties,  it  is 
in  a  case  of  dower,  a  claim  which  even  the  law  regards 
favorably,  as  it  is  the  support  and  solace  of  the  widow  ifl 
the  winter  of  her  life. 

8.  Beardsler/f  for  the  defendant,  contended  that  no  pre- 
cedent could  be  found  for  tliis  motion ;  that  a  decree  could 
not  be  entered  nunc  pro  tunc,  where  a  different  chancellor 
[•888]  *presided  from  the  one  before  whom  the  cause  was  argued ; 
that  damages  could  not  be  given  to  the  widow  where  the 
husband  did  not  die  seized,  and  if  she  was  not  entitled  to 
damages,  that  she  could  not  recover  costs ;  and  that  where 
the  husband  did  not  die  seized,  the  widow  could  not,  either 
at  law  or  in  equity,  recover  mesne  profits.  He  cited  i 
Atk.  R.  141 ;  Dormer  v.  Fortesque,  3  id.  132,  and  note; 
Emhrte  v.  EUis,  2  John.  R.  119 ;  Humphrey  y.  Fhinn^i 
2  id.  484 ;  Mundy  v.  Mundy^  2  Ves.  jun.  125. 
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IB  CflANCELLOB.  I  think  it  would  be  carrying  the  ^831. 
ciple  too  far  to  permit  this  cause  to  be  argued  before  JohMon 
present  chancellor,  without  revival,  and  then  to  enter  Thonu* 
cree  nunc  pro  tunc,  as  at  the  time  when  it  was  argued 
>re  his  predecessor.  If  the  executor  has  the  right  to 
ve,  such  a  course  is  unnecessary ;  and  if  the  whole 
ands  of  the  suit  have  been  removed  by  the  death  of 
complainant,  .it  would  be  against  the  settled  practice 
ht  court  to  hear  an  argument  of  the  original  merits 
lie  cause,  merely  for  the  purpose  of  determining  a  ques- 
of  costs  between  the  parties.  (12  John.  R.  600.  1  Sim. 
tu.  89.  3  John.  Ch.  R.  317.  Mad.  &  Qeldart's  R.  365.) . 
fhere  the  dowress  brings  her  action  at  law,  if  she 
before  her  right  is  established,  her  representatives 
9  no  remedy  for  costs,  or  for  the  mesne  profits  of  the 
nises  after  her  right  accrued.  By  the  statute  of  Mer- 
(20  Hen.  3,  c.  1 ;  R  L.  of  1813,  p.  67,  §2,)  she  could 
'  recover  damages,  in  cases  where  the  husband  died 
)d.  And  even  in  cases  coming  within  that  statute,  if 
had  not  made  a  formal  demand  of  dower,  before  suit 
ght,  the  defendant  at  law  might  plead  that  he  had 
I  always  ready  to  assign  the  dower,  and  thus  excuse 
telf  from  damages  and  costs.  But  in  chancery  the 
is  different.  There,  if  the  husband  died  seized,  the 
m  may  recover  against  the  heir,  or  devisee,  her  share 
le  rents  and  profits  from  the  time  the  right  accrued, 
mgh  no  demand  was  made  previous  to  the  com- 
lement  of  the  suit.  {Mundy  v.  Mundy^  2  Ves.  jun, 
Buasdl  V.  Austin^  1  Paige's  R.  192.  Haaen  v. 
wber^  4  John.  Ch.  R.  604.)  In  such  cases  the  death  [*384] 
le  dowress,  pending  the  suit  in  this  court,  does  not 
ive  her  personal  representatives  of  the  arrears  of 
»;  but  they  may  revive,  for  the  purpose  of  having 
ight  to  such  arrears  determined  by  tto  decree  of  the 
t.  And  the  question  of  costs  will  be  decided  upon 
same  principles  which  would  have  governed  the  de- 
^  of  this  court  previous  to  her  death. 
>L.  n,  30 
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1881.  It  18  however  insisted  on  the  part  of  the  defendant 

JohQMn  this  suit,  that  as  the  husband  did  not  die  seized,  the  w. 
could  not  have  recovered  any  arrears  of  dower,  if  livin 
If  he  is  right  in  that  position,  the  petitioner  cannot  revii 
merely  to  settle  the  question  of  costs.  It  is  evident  thi 
under  the  statute  which  was  in  force  at  the  death  of  tb 
complainant,  no  damages  for  arrears  of  dower  could  im 
been  recovered  at  law ;  and  the  question  is  whether  this 
court,  in  a  direct  proceeding  here  for  the  dower,  will  give 
to  the  complainant  a  more  extensive  remedy.  At  com* 
mon  law,  and  before  the  statute  of  Merton,  the  widow 
could  in  no  case  recover  damages  in  an  action  of  dower 
at  law;  and  this  court  had  not  at  tliat  time  assumed  jom- 
diction  of  suits  for  dower,  except  in  those  cases  whae 
the  tenant  interposed  some  equitable  defence,  or  proceed- 
ing to  prevent  her  recovery  in  the  common  law  courtB, 
Since  the  passing  of  that  statute,  courts  of  law  hate  pe^ 
mitted  the  tenant  to  interpose  a  technical  defence,  to  the 
claim  for  damages  and  costs,  that  he  has  always  been 
ready  to  assign  dower,  but  that  the  plaintiff  has  never 
demanded  it  of  him.  Even  at  law,  however,  the  plaintiff 
was  entitled  to  recover  the  value  of  the  use  of  one  third 
of  the  premises,  from  the  death  of  the  husband,  if  thM 
plea  was  not  interposed,  or  if  a  demand  was  proved* 
{Dobson  V.  Dobson^  Cases  Temp.  Hardw.  19.)  In  thii 
court,  under  the  equity  of  t!iat  statute,  the  heir  or  devifl®^ 
who  has  actually  received  the  widow's  share  of  the  rents 
and  profits  of  the  premises,  has  been  considered  as  hoW' 
ing  the  same  in  trust  for  her,  although  a  formal  demsB^ 
of  dower  had  not  been  made.  Roper  seems  to  taie  it  fo^ 
granted,  that  the  court  of  chancery  would  go  still  farthtfj 
and  give  to  the  wife  a  remedy  for  arrears  of  dower  i^ 
cases  not  embraced  by  the  statute  of  Merton.  (1  Rop^« 
[*886]  Husband  and  *Wife,  449.)  He  admits  however  that  the 
case  of  Delver  v.  Hunter^  in  tlie  court  of  exchequer,  ii 
1719,  (Bunb.  Rep.  67,)  is  against  him  on  this  point  An< 
he  cites  no  case  in  which  a  court  of  equity  has  given  t 
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plainant  arrears  of  dower,  on  a  direct  proc^ding       1881. 

purpose,  where  the  husband  aliened  the  premises     Johnior 

lis  death.    In  the  absence  of  all  authority,  I  do 

k  myself  justified,  under  the  circumstances  of  this 

decide  that  the  executor  has  a  right  to  revive,  and 

er  the  arrears  of  dower,  deducting  therefrom  his 

on  of  the  mortgage,  which  is  a  previous  incum- 

»n  tlie  premises.    The  revised  statutes  have  given 

idow  a  better  remedy  for  her  dower,  and  a  more 

i  right  to  damages  for  the  detention  thereof,  than 

ich  existed  at  the  commencement  of  this  suit. 

auHot  therefore  be  any  reason  for  extending  the 

e  principles  heretofore  established,  with  a  view 

)  cases.[l] 

etition  is  dismissed  in  this  case,  but  without  costs. 

ow  waa  not  entitled  to  damages  for  the  detention  of  her  dower, 
omon  law.  Statute  of  Merton,  20  Hen.  8,  ch.  1,  re-enacted  in 
gave  damages  for  the  detention  of  dower  recovered  by  the 
nihil  habet,  in  lands  of  which  the  husband  died  seized.  Equity 
e  allows  damages.  But  damages  are  not  recoverable,  either  in 
at  law,  for  the  detention  of  dower  in  lands  aliened  by  the 
his  lifetime.  Kendall  v.  Honey,  5  Monroe,  288.  Where,  from 
of  the  demandant,  it  is  impossible  to  assign  dower,  damages 
rendered  for  its  detention.  Rowe  v.  Joknton,  Maine  Rep.  by 
146.  In  dower,  the  widow  is  entitled  to  damages  for  the  de- 
against  a  purchaser  of  the  husband*s  title  after  his  death,  only 
late  of  the  purchase,  and  not  from  the  death  of  the  husband. 
hinant,  2  Ilarr.  Rep.  836.  Dower  in  such  case  is  to  be  as- 
ording  to  the  value  of  the  land  at  the  time  of  the  alienation, 
yarding  improvements  subsequently  made  by  the  alienee.  lb. 
It  continues  seized  of  his  real  estate  sold  under  a  judgment  and 
until  the  time  for  redemption  expires ;  and  where  he  dies  be- 
ae  for  redemption  expires,  his  widow  will  be  entitled  to  arrears 
RuMell  V.  Austin,  1  Paige,  192.  Arrears  of  dower  against  the 
►f  the  premises  in  which  dower  is  claimed,  can  only  be  recovered 
ime  of  the  purchase.  lb.  Where  there  is  an  outstanding 
npoo  the  premises,  the  arrears  of  dower  wiU  be  computed  by 
from  one  third  of  the  rents  and  profits  over  and  above  th« 
epairs,  taxes,  Ac,  one  third  of  the  interest  on  the  amount  du« 
tgage  at  the  time  the  defendant  acquired  title  to  the  premises, 
ges  for  arrears  of  dower  can  be  recoTered  ag  linat  a  purehaser 
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only  (fom  the  time  his  title  accrued.     NtwhoU  ▼.  Ridgtway,  1  Hinioy 
'  toa*8  Bep.  65.     Widow  is  not  eotiUed  to  damages  for  detention  of  doir« 
lands,  unless  the  husband  died  seized.     WlUtehead  v.  Bellamy,  2  Htproo^ 
240.     On  the  assignment  of  dower,  the  widow  becomes  entitled  to  t^ 
back  rents.     Wood  v.  Le€^  6  Monroe,  57.    Widow  is  entitlad  to  tlis  mto 
of  the  whole  m^noion  farm  of  her  husband  until  the  assignment  of  dow 
Orahcunt  heir*  y.  GraJiatn^  6  Monroe,  562.     Widow  not  entitled  to  rati 
or  interest  on  dower ;  nor  to  damages,  unless  her  husband  died  Msei 
Golden  v.  Maupin,  2  J.  J.  Marsh.  240.     Upon  a  bill  in  equity  by  a  widow 
against  an  alienee  of  the  husband,  for  dower  of  lands  sold,  she  ii  not  «- 
titled  to  an  account  of  profita  from  the  death  of  the  hnsbaad,  but  oily 
from  the  date  of  the  subpcena  in  the  cause.     Otherwise,  upon  a  bill 
against  the  heir.     Tod  v.  Baylor,  4  Leigh,  498.     Where  a  wi£9  joini  hir 
husband  in  a  mortgage,  she  is  entitled  to  dower  in  the  eqnity  of  re- 
demption, and  also  to  an  account  of  the  metme  profits  from  the  detth  of 
her  husband,  who  is  to  be  considered  as  having  died  seized  of  the  aqatj 
of  redemption,  or  of  the  real  estate  subject  to  the  mortgage    Smmii* 
Ferine,  5  John.  Ch.  Bep.  492.    See  Waterman's  Aoo.  Ch.  Dig.  tit  Bom 


COLVIN  V.  COLVDT. 


Where,  upon  a  bill  filed  by  the  husband  for  a  dirorce  a  vinetdo  mttii^ 
fnonii,  a  decree  dissolving  the  marriage  contract  was  made,  tod  sft^f 
enrolment  both  parties  joined  in  a  petition  to  the  court,  reqaosting  tktt 
the  enrolment  of  the  decree  might  be  opened  and  vacated,  and  tlio  de- 
cree reversed,  the  court  granted  an  order  according  to  the  prayer  of  »• 
petition,  and  dismissed  the  complainant's  bill ;  but  without  pr^idiM^ 
the  rights  which  third  persons  might  have  acquired  under  the  deerea 


The  complainant  filed  liis  bill  in  this  cause  to  obtain* 
divorce.  The  defendant  put  in  her  answer  thereto,  and 
a  reference  was  made  to  a  master  to  take  proofc  of  ^ 
adultery  charged  in  the  complainant's  bill.  On  the  cod*' 
ing  in  of  the  master's  report  the  usual  decree  was  m*^®. 
dissolving  the  marriage  contract  between  the  parties;  ana 
prohibiting  the  defendant  from  marrying  again  during 
the  life  of  the  complainant.  After  this  decree  had  b^^ 
regularly  enrolled,  both  parties  joined  in  a  petition  to  *b« 
court,  requesting  that  the  enrolment  of  the  decree  rxigr 
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d  vacated  ;  that  the  decree  miglit  bo  revei-s^  iwi. 
parties  restored  to  *all  the  rights  and  privi-  Cdritt 
they  had  previously  enjoyed ;  and  that  the      (j^i^ 

I  bill  and  all  other  papers  filed  in  the  cause 
en  from  the  files  and  destroyed. 

JKLLOR.  The  decree  in  this  canse  having 
i  regularly  entered  upon  the  admissions  con- 
)  answer  of  the  defendant,  and  upon  prooft 
>  facie  established  the  facts  charged  in  the 
•t  cannot  make  any  order  which  will  afiTect 
*  third  persons,  acquired  under  the  decree, 
complainant  states,  on  oath,  that  he  is  now 
defendant  was  not  guilty  of  the  adultery 
10  bill.  If  the  defendant  has  contracted  any 
ither  of  the  parties  have  sold  or  disposed  of 
,  where  the  other  ought  fo  have  joined  in 
\  marriage  had  continued,  the  rights  acquired 
:)r,  or  purchaser,  must  be  protected.  It  would 
improper  for  the  court  to  order  the  proceed- 
:en  off  the  files  and  destroyed.  But  I  see  no 
)n  to  granting  the  other  part  of  the  prayer 
•nere.  The  right  to  a  dissolution  of  the  mar- 
it  is  one  which,  under  certain  circumstances, 
ed  on  by  the  injured  party,  or  may  be  waived, 
n ;  and  public  policy,  so  far  from  requiring 
>e  enforced,  is  in  favor  of  condonation  or  for- 

II  cases.  In  England,  even  in  cases  of  adul- 
Tulum  of  the  marriage  is  not  dissolved  by 
of  the  ecclesiastical  court  The  parties  are 
ated  from  bed,  board,  and  marital  cohabita- 
ley  shall  be  reconciled  to  each  other;  and 
•mitted  to  marry  in  the  lifetime  of  the  other. 
Carriage  and  Divorce,  182.)  It  there  becomes 
jourse  to  alter  the  sentence  so  as  to  permit 

resume  their  connubial  rights,  upon  a  proper 
0  the  court  and  due  proof  of  their  reconcilia- 
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is^i-       tion,  unless  the  marriage  has  been  actually  dissolved  by 
ColTiii      act  of  parliament.    Here  the  marriage  is  in  fact  dissolved ; 
CMn.     *°^  ®^  ^^"S  ^  ^'^®  decree  remains  in  force,  one  of  the 
parties  is  prohibited  from  marrying  again  even  to  the 
former  husband  or  wife.    K  tlie  parties  should  cohibit, 
witliout  applying  to  the  court  to  open  the  decree,  all  the 
[*887]        issue  of  such  illegal  intercourse  *would  be  illegitimate. 
When  so  many  learned  divines,  from  the  almost  inspired 
author  of  "  The  Pastor  of  Hermas"(a)  down  to  the  pres- 
ent day,  had  either  denied  or  doubted  the  right  of  the 
innocent  party  to  re-marry  after  a  divorce  for  adulteiy, 
this  court  ought  not  to  refuse  to  open  the  decree,  in  anj 
case,  upon  sufficient  evidence  of  forgiveness,  and  where 
no  third  person  can  be  injured  thereby.    But  moree^ 
cially  is  it  proper  in  this  case  where  the  complaioant 
states  on  oath  that  since  the  making  of  the  decree  be  has     ^ 
become  satisfied,  by  proofs  and  facts  which  have  come'to 
his  knowledge,  that  the  defendant  was  not  guilty  of  the 
crime  of  adultery. 

An  order  jnust  therefore  be  entered,  opening  the  enrol- 
ment, and  vacating  the  decree  entered  in  tliis  cause,  and 
directing  the  complainant's  bill  to  be  dismissed;  but  with- 
out prejudice  to  the  rights  which  any  third  person  maj 
have  acquired  under  the  decree.  And  to  prevent  any  | 
one  who  has  no  interest  in  this  question  from  disturbing  ' 
the  peace  of  this  family,  the  register  is  directed  to  aeal 
up  the  pleadings  and  proofs,  together  with  the  nuistert 
report ;  and  not  to  suffer  them  to  be  copied  or  inspected, 
except  by  the  special  permission  of  the  court. 

(a)  See  Dr.  Ireland's  IfupHa  Saerm. 
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1881. 
Striker 
G.    n.   AND  E.   StrIKEB  V.  MOTT  AND  OTHERS.  Mott 

A  party  who  has  merely  a  fatare  contingent  interest  in  an  undivided  share 

of  real  estate  cannot  sastain  a  suit  for  a  partition  of  the  property. 
A  mere  reversioner,  without  tlie  concurrence  of  any  of  the  owners  of  the 

present  interest  in  the  premises,  has  no  right  to  file  a  bill  for  partition. 
But  a  reversioner  is  a  necessary^  party,  where  a  bill  is  filed  by  a  person 

who  is  owner  of  an  undivided  share  of  the  reversion  as  well  as  of  an 

undivided  share  of  the  present  interest  in  the  property. 
The  reversioner  is  ako  a  necessary  party,  where  the  suit  is  brought  by  the 

owner  of  an  undivided  share  of  the  premises  for  life,  or  of  any  other 

particular  estate  in  the  same,  and  some  of  the  other  parties  own  the  res- 

idae  of  the  premises  in  fee. 

This  was  an  appeal  from  the  decision  of  the  vice  chan-  April  6th. 
cellor  of  the  first  circuit.  The  bill  was  filed  for  tlie  par- 
tition and  sale  of  a  house  and  lot  in  the  city  of  New  York, 
which  formerly  belonged  to  the  grandfather  of  Mrs. 
Mott  and  of  the  *coniplainant8  ;  and  also  for  an  account  [*888"1 
of  the  rents  and  profits  of  their  grandfather's  estate. 
The  principal  question  in  the  cause  arose  upon  the  con- 
struction of  the  will  of  J.  Hopper,  the  grandfather.  He 
devised  his  property  to  his  three  grandchildren  and  to 
their  heirs  forever,  to  be  disposed  of  bj  his  executors  and 
the  survivor  of  them,  or  the  administrators  of  such  sur- 
vivor, as  follows  :  "  Tlie  said  real  estate  shall  not  at  any 
time  hereafter  be  sold  or  alienated,  but  my  said  executors 
and  tlie  survivor  of  them,  or  the  executor  or  administrator 
of  such  survivor,  shall  from  time  to  time  lease  or  rent  the 
xame  on  such  terms  and  for  such  rent  as  they  may  deem 
most  advantageous  to  my  said  heirs ;  and  the  rents,  is- 
Bues,  and  profits  thereof  shall  be  annually  paid  by  my 
said  executors  and  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  to  my  heii-s,  in  equal 
proportions.  And  in  case  my  said  heirs  and  devisees 
shall  die  without  lawful  issue,  then,  and  in  such  case,  my 
will  is  that  the  share  of  the  one  so  dying  shall  be  and 
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isgi»       enure  to  the  sole  use,  benefit,  and  belioof  of  my  said  graBrr^ci. 

Striker      children  and  the  survivor  of  them  and  the  heirs  of  stzm^oli 

Mok       survivor  forever." 

The!  vice  chancellor  decided  that  the  complainants^ ore 
not  entitled  to  a  partition,  and  dismissed  the  bill  so  fiir  ai 
it  sought  a  partition  of  the  premises ;  but  directed  an  ac- 
count of  the  rents  and  profits  received  by  the  execiLtors 
and  trustees  under  the  will.,  From  this  decision  the  eom« 
plainants  appealed  to  the  chancellor. 

J.  i?.  Jledley,  for  the  complainants. 

TT.  Slo88on,  for  the  defendants. 

The  Chancellor.     I  think  the  vice  chancellor  decided 
correctly  in  refusing  partition  in  this  case.    The  execV' 
tora,  under  the  will,  and  such  person  as  should  be   the 
personal  representative  of  the  survivor,  if  both  execnton 
died  during  the  continuance  of  the  trust,  took,  by  impl*' 
cation  of  law,  an  estate  in  trust  during  the  lives  of  tlw 
three  gi-and  children.     And  the  complainants  and  Mn^ 
Mott  are  each  entitled  to  a  contingent  or  conditional  ^ 
in  one  third  of  the  remainder  of  the  estate,  provided  thej 
have  issue  living  at  their  deaths  ;  with  cross  remainden 
if  either  dies  without  issue.    The  complainants  are  ^^ 
entitled  to  a  partition  of  the  present  interest  in  tie 
r*389]        *premises,  as  that  is  vested  in  the  executors  in  tmst  to 
pay  one  third  of  the  rents  and  profits  to  each  of  the  gran* 
children.     And  they  cannot  claim  a  division  of  thew 
future  estate  in  the  premises,  as  it  is  not  yet  ascertained 
that  it  will  belong  to  them  at  the  determination  of  tb* 
particular  estate  vested  in  the  executors. 

Besides,  I  am  not  aware  of  any  case  in  which  a  part/ 
who  had  a  mere  reversionary  intei'est  in  an  estate  1:^ 
been  permitted  to  apply  for  a  partition,  without  the  c^- 
cuiTenco  of  the  Qwuera  of  the  present  interest.  A  rc^i?- 
aioner  is  sometimes  a  necessary  party  to  a  bill  in  partill^  ; 
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I  where  the  owner  of  a  present  interest  in  an  un-  i^«i- 
part  of  the  premises  has  also  an  interest  in  an  striker 
Bd  part  of  the  reversion.  In  such  cases  it  is  jj^u 
or  snch  owner  of  the  present  interest  to  make  the 
f  tlie  residue  of  the  reversion,  as  well  as  those  who 
rested  in  the  residue  of  the  particular  estate,  parties 
ait ;  so  that  an  entire  share  maj  be  set  off  to  the 
nant  in  severalty.  It  is  also  necessary  to  make  a 
ner  a  party  to  a  bill  filed  by  an  owner  of  a  par* 
»tate,  when  some  of  the  other  parties  interested  in 
due  of  the  premises  are  the  owners  of  a  present 
thereof  in  fee.  But  I  can  see  no  possible  benefit 
ine  tenant  in  common  of  &  reversion,  even  if  he 
ibsolute  estate  therein,  can  derive  from  a  partition 
ture  interest  in  tlie  property.  He  ought  not  there- 
)e  permitted  to  file  a  bill  merely  for  the  sake  of 
costs,  or  to  compel  a  sale  of  the  property  of  his 
it  Tlie  sale,  where  it  is  permitted,  is  merely  inci- 
3  the  partition  ;  and  is  resorted  to  for  the  purpose 
nting  a  sacrifice  of  the  property  by  a  division, 
reversioner  can  derive  no  benefit  from  an  actual 
1  of  the  premises  during  the  continuance  of  the  par- 
state,  he  ought  not  to  be  permitted  to  commence 
3r  the  mere  purpose  of  compelling  a  sale  of  the 
J  during  that  period ;  or  to  subject  other  parties 
prematurely  and  unnecessarily, 
lecree  of  the  vice  chancellor  must  therefore  be 
,  with  costs ;  and  the  cause  must  be  remitted  to 
,t  such  further  proceedings  may  be  had  therein  as 
necessary. 
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Livingston 
Peru  Iron  Co.    *I-rVTNGSTON  V.  ThB  PeEIT  IbON  CoMPANT  Aim 

Where  the  vendee  applied  to  the  vendor  to  purchase  a  lot  of  wild  h 
and  represented  to  him  that  it  was  worth  nothing  except  for  the  ] 
of  a  sheep  pasture,  when  he  knew  there  was  a  valuable  mine  on  Htm  lo^ 
of  the  existence  of  which  the  vendor  was  ignorant,  hdd,  that  this^  "was 
such  a  fraud  as  would  avoid  the  purchase. 

Although  a  simple  suppression  of  the  truth  by  one  of  the  parties  to  a  eon- 
tract  may  not  be  sufficient  to  authorize  a  court  to  set  it  aside,  yet  if  aoy 
thing  is  said  or  done  to  mislead  or  deceive  the  other  party  to  the  —  mn, 
the  court  will  grant  relief  against  the  contract 

The  court  of  chancery  will  not  compel  a  specific  perlbrmanoe  of  a  eontrmet 
if  the  com]>lainant  intentionally  concealed  a  material  fact  from  the 
defendant,  the  disclosure  of  whic&  would  have  prevented  the  making  <d 
the  contract 

Where  the  vendor  is  dead,  all  his  heirs  at  law  should  be  parties  to  m  haXL 
to  set  aside  the  sale  on  the  ground  of  fraud  upon  the  part  of  the  veode^i 

If  the  vendor  makes  a  subsequent  conveyance,  while  the  fraudnliDt  ven- 
dee is  in  actual  possession  claiming  the  land  under  his  prior  porebnse^ 
the  subsequent  conveyance  is  inoperative;  and  a  suit  to  set  aside  tha 
first  sale  must  be  brought  in  the  name  of  the  vendor,  or  of  his  l«g*l 
representatives  if  he  is  dead. 

April  5th.       The  bill  in  this  cause  was  filed  by  the  son  and  grantee 
of  John  Livingston  deceased,  to  set  aside  the  conveyance 
of  a  lot  of  land,  on  the  gronnd  of  fraud.    The  bill  stated 
among  other  things,  that  Palmer,  one  of  the  defendants, 
applied  to  J.  Livingston  to  purchase  the  land  in  qneetion, 
which  was  then  wild  and  uncultivated,  and  that  he  falsely 
represented  to  Livingston  that  the  same  was  of  little  or  no 
value  except  for  a  sheep  pasture,  for  which  purpose  h6 
wanted  the  lot ;  whereas  in  point  of  fact  he  had  previously 
discovered  a  valuable  ore  bed  on  the  premises ;  which  fad 
he  fraudulently  concealed  from  Livingston.    The  bill  also 
stated  that  in  consequence  of  this  representation  and 
fraudulent  concealment,  Livingston  was  induced  to  sell 
164  acres  of  land  to  Palmer  at  $2  per  acre ;  when  the  ore 
bed  alone  was  worth  $70,000. 
The  Peru  Iron  Company  demurred  to  the  bill  for  want 
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f  equity.    They  aIso  showed  for  special  grounds  of       ^^^^ 
lemurrer,  that  it  appeared  by  the  bill  that  the  complain-  LiTingiton 
At  was  not  the  sole  heir  at  law  of  his  father ;  that  the  p^ni  iron  o» 
sonyeyance  to  him,  in  January,  1820,  while  the  defendants 
irere  in  possession  claiming  the  land  as  their  own  under 
lie  previous  conveyance,  was  void  by  the  statute  against 
raying  pretended  titles ;  and  that  *all  the  heirs  at  law        [*391] 
ihould  have  been  made  parties  to  the  suit. 

«/l  X.  MasoTij  for  the  defendants.  All  the  heirs  at  law 
►f  John  Livingston  should  have  been  made  parties  to  the 
►ill.  The  mere  concealment  by  Palmer,  one  of  the  de- 
Jndants,  of  the  fact  of  his  discovery  of  the  ore  bed  on  the 
remises  purchased  from  John  Livingston  is  not  such  a 
"aud  as  will  authorize  a  court  of  equity  to  set  aside  the 
Je.  {Whdan  v.  Whelan,  3  Cowen's  K  560.  Chitty  on 
^ntr.  223.  Sugd.  Vend.  1.  The  Dos  Hermanos,  Green 
^imant,  2  Wheatou's  K.  78.  Fox  v.  MacTcreth,  2  Brown's 
*8.  in  Ch.  420.  Lessee  of  Eichelherger  v.  BamitZy  1 
mates'  K.  307.  2  Kent's  Com.  377,  380,  381.  Dale  v. 
""-^^o^mU,  5  John.  Ch.  R.  174.  Vernon  v.  Keys,  12  Fast's 
'•  632.  Sugd.  Vend.  3,  and  note.)  A  false  aflSrmation 
^  to  value  is  not  a  ground  of  setting  aside  a  contract  for 
^^  sale  of  land.  The  complainant  is  not  entitled  to  a 
^^cree  upon  the  case  made  by  his  bill.    (4  Kent's  Com. 

las.) 

J.  Van  Orden,  for  the  complainant.  The  conveyance 
te  Palmer  was  void.  Tlie  fraud  committed  by  him  is  a 
Bnfficient  ground  to  authorize  the  court  to  set  it  aside. 
{)[(mdi  V.  Colden,  13  John.  E.  395.  Sugden's  Law  of 
Vend.  193,  246,  289.  1  Fonbl.  Eq.  70,  71.)  The  con- 
veyance  to  the  complainant  by  John  Livingston  was  valid. 
If  it  cannot,  otherwise  operate,  it  will  be  considered  as  a 
testamentary  disposition,  which  an  adverse  possession  can- 
not defe^*:.    {Jaokson  v.  Sehring,  16  John.  R  615.) 

The  Chanoellob.    Upon  the  merits  of  this  case  the 
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.}^^'       demurrer  cannot  be  snstained.    I  am  not  aware  of  i 
JMap^m   (;ase  in  our  own  courts,  or  in  England,  where  the  simp 

?toM  Imv  Obc  suppression,  by  the  buyer,  of  a  fact  which  materially  ( 
hanced  the  value  of  the  property,  has  been  deemed  sni 
cient  to  set  aside  the  sale,  on  the  ground  of  fraud, 
rule  is  different  where  the  purchaser  applies  to  a  court 
equity  to  enforce  the  specific  performance  of  an 
ment.  In  such  a  case  this  court  will  not  enforce  a  s^»^ 
cifie  performance  of  the  contract,  if  the  complainant  b^^ 
intentionally  concealed  a  material  fact  from  the  ad^^^r*^ 

[*892]        party,  the  disclosure  of  which  would  *have  prevented  ^l:i« 
making  of  the  agreement ;  but  he  will  be  left  to  his  r^Txi- 
edy  at  law.     It  has  even  been  questioned  by  mc^nj 
whether  the  suppression  of  a  material  fact  by  the  oii« 
party,  of  which  fact  he  knew  the  other  party  to  be  igno- 
rant, was  not  of  itself  sufficient  to  avoid  the  contract    on 
tlie  ground  of  fraud.    Thus  in  Perlcins  v.  ItGaw^ck^ 
(Cook's  Kep.  417,)  the  court  of  errors  and  appeals  in  Ten- 
nessee say,  it  is  a  sound  principle  of  equity  that  each  party 
to  a  contract  is  bound  to  disclose  to  the  other  all  he  knows 
respecting  the  subject  matter  materially  affecting  a  cot' 
rect  view  of  it,  unless  common  observation  would  have 
furnished  the  information.    Tliey  also  say  that  the  neg- 
lect to  disclose  facts  witliin  the  knowledge  of  one  partyt 
and  not  of  the  other,  would  in  equity  be  considered  a  con- 
cealment which  is  both  immoral  and  unjust     Although 
our  courts  have  not  gone  tliat  length,  yet,  even  in  this 
state,  very  slight  circumstances,  in  addition  to  the  inteiH 
tional  concealment  of  a  fact,  have  been  considered  enffi* 
cient  to  constitute  a  fraud  upon  the  other  party.    Thoa  M* 
Wendell  v.  Foadick  <&  Davis,  (13  John.  B.  325,)  whert 
the  defendants  had  taken  a  deed  of  land  which  they  afk^^ 
wards  ascertained  had  no  actual  existence,  and  after  tl^ 
they  sold  and  assigned  their  interest  under  that  deed  to  tl^^ 
plaintiff,  without  disclosing  to  him  that  fact,  he  was  p^^ 
mitted  to  recover  against  them  for  the  fraud.    So  also   ^^ 
ManeU  df  Weller  v.  Golden^  (id.  895,)  whefe  the  vea J^' 
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of  a  wnterlot,  knowing  that  the  purchasers  wanted  to  buy  IB31. 
the  lot  for  the  purpose  of  obtaining  the  privilege  of  a  XinAgBtm 
wharf,  represented  to  them  that  tKe  owners  of  land  bound-  p^^^  j[^^  q^ 
ed  on  the  water  had  a  right  by  law  to  apply  to  the  com- 
miasioners  of  the  land  office  for  a  grant  of  tl^e  privilege  to 
build  a  wharf  adjacent  to  the  land,  whereas  he  in  fact 
knew  that  the  lands  under  the  water  had  been  previously 
granted,  the  purchasers  were  allowed  to  recover  for  the 
fraud.  And  in  a  recent  case  before  Lord  Eldon,  he  ad- 
verts to  the  general  principle  that  parties  dealing  for  an 
estate  have  a  right  to  put  each  other  at  arm's  length ;  and 
that  if  the  purchaser  knows  there  is  a  mine  upon  the  estate, 
and  the  vendor  makes  no  inquiry,  the  former  is  not  bound 
to  give  hini  information  thereof.  But  he  says,  "  Very  little 
IS  sufficient  to  affect  the  application  of  that  principle.  If 
a  word,  if  a  single  word  be  di'opped  which  tends  to  mis- 
lead the  vendor,  that  *principle  will  not  be  allowed  to  [*398] 
operate."  {Turner  v.  Harvey^  Jacob's  E.  178.)  And 
certainly  if  the  purchaser  does  any  act,  or  makes  any  de- 
daration,  with  the  intention  of  misleading  the  seller  and 
preventing  him  from  ascertaining  the  real  situation  of  the 
property,  and  ^t  the  same  time  conceals  from  him  a  fact 
w^hich  he  knows  to  be  material,  he  is  guilty  of  a  fraudu- 
^^'^t  deception. 

Prom  the  statement  in  the  bill  this  case  appears  to  be  one 

^*  that  description.  The  defendant  Palmer  had  discovered 

^  Valuable  mine  on  the  lands  of  Livingston,  which  were 

«ien  -wild  and  uncultivated  and  lay  remote  from  the  resi- 

dce  of  the  latter.    Knowing  that  he  could  not  obtain 

***®  land  if  he  discovered  the  fact  of  the  existence  of  the 

/"^^j  he  does  not  content  himself  with  making  a  bargain, 

ttiQ  language  of  Lord  Eldon,  at  arm's  length;  but  he 

^Ij^  and  fraudulently  represents  the  land  as  being  of 

^^lue  except  for  a  sheep  pasture,  and  states  that  he 

.  ^^t%  it  foj  that  pui'pose.    By  this  deception  the  vendor 

^^*^own  completely  off  his  guard,  and  he  contracts  to 

the  land  at  the  usual  rate  or  price  of  rough  broken 
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^S*i-       land  in  that  region,  instead  of  directing  his  agent,  ne 
liriDgiton   the  premises,  to  inquire  and  ascertain  its  tme  value. 
Pern  Iran  Ca     ^^^  ^  think  there  is  an  insuperable  objection  to  C  :=^e 
complainant's  recovering  upon  his  bill  in  its  present  6ha^^|)6. 
Although  the  conveyance  of  the  land  was  obtained  bj^^gr  a 
fraudulent  misrepresentation,  it  was  not  void.   It  was  oiM=ily 
voidable,  at  the  election  of  the  vendor.    And  tlie  defer-r^nd* 
ants  or  some  of  them  were  in  the  actual  possession  of  t=^tiie 
premises,  claiming  title  to  the  same  under  their  deed, 
the  time  of  the  conveyance  to  the  complainant    The  le 
title  to  this  property  could  not  pass  to  the  complains 
under  that  conveyance,  while  it  was  tlius  held  adverse 
If  John  Livingston  was  still  living  he  would  be  a  : 
sary  party  to  a  bill  to  rescind  the  sale  on  the  ground 
fraud.    Since  his  death,  all  his  heirs  at  law,  or  the  d^^^  en- 
sees  of  this  particular  part  of  his  estate,  are  necessary  ^9pa^ 
ties.    I  lay  out  of  question  what  was  said  on  the  aisHvgu* 
ment  as  to  this  conveyance  to  the  complainant  bein^n^  in 
the  nature  of  a  testamentary  disposition  of  his  prop(       jrty, 
*394]        to  carry  into  eflFect  a  previous  arrangement    The  *<^Seed 
of  January,  1820,  is  not  set  up  in  the  bill  as  a  devise  o^trtbe 
estate,  but  as  an  absolute  grant ;  neither  is  it  stated  to  K-^ard 
been  executed  in  due  form  of  law  as  a  will  of  real  e^  'tate. 

The  demurrer  must  therefore  be  allowed,  with  lib:>  ertf 
to  the  complainant  to  amend  his  bill  by  making  all  the 
heirs  at  law,  or  the  devisees  of  John  Livingston,  partfej 
thereto,  on  payment  of  costs.    And  if  he  does  not  amend 
within  sixty  days,  the  bill  must  be  dismissed,  with  coBta 
to  the  defendants. 

It  may  be  proper  however  to  suggest  that  if  the  fact  i, 
as  stated  by  the  defendant's  counsel,  that  John  Livingston 
devised  no  part  of  this  land  to  the  complainant,  but  that 
he  actually  made  a  will  by  which  it  was  devised  to  other 
persons,  under  the  general  description  of  all  the  residue 
of  his  estate,  no  amendment  can  help  the  complainant  (a) 

(a)  See  The  King  of  Spain  y.  Moiehade,  4  Rosa.  R.  225 ;  Ct^  ▼.  PUttU^ 
id.  242 ;  Makepeace  r.  ffaythome,  id.  245. 
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that  case  it  will  be  necessary  to  dismiss  the  bill  in  this       mi. 

it,  and  to  bring  a  new  action  in  the  names  of  those  to  JenldDf 

lom  the  legal  title  passed  on  the  death  of  John  Livings-  -wQdc 
n,  if  they  shall  be  advised  to  proceed  farther  in  this 
atter. 


S.  &  J.  F.  Jenkins  v.  Wilde  and  others. 

*  has  DO  aathority  to  allow  an  injunction,  to  stay  proceedingi  at 
law  afUr  judgment,  except  upon  the  terras  prc«cribed  by  the  statute; 
and  if  the  injunction  has  been  issued  without  depositing  the  amount  of 
the  judgment,  and  giving  the  bond  as  required  by  the  statute,  it  will  be 
set  aside  for  irregularity. 

the  suit  at  law  is  not  at  issue,  the  master  should  direct  the  provision 
directed  by  the  83d  rule,  to  be  inserted  in  the  injunction,  unless  the  in- 
junction is  founded  on  a  mere  bill  of  discovery. 

iasue  has  been  joined  in  the  suit  at  law,  the  master  should  take  the  bond 
and  security,  as  directed  by  the  statute  in  such  cases,  and  direct  that  it 
be  filed  with  the  proper  officer  before  the  issuing  of  tlie  injunction, 
here  there  has  been  a  verdict,  the  master  should  ascertain  and  direct  the 
amount  to  be  deposited ;  and  if  a  judgment  has  been  obtained,  he  should 
not  only  direct  the  amount  of  the  judgment  to  be  deposited,  but  should 
also  take  a  bond  and  security  to  answer  the  damages  and  costs,  in  case 
the  injunction  should  be  dissolved. 

»ne  but  the  court,  after  verdict  or  judgment,  can  dispense  with  the  actual 
deposit  of  the  debt  and  costs,  before  the  issuing  of  the  injunction, 
the  register  or  clerk  discovera  that  the  statute  relative  to  injunctions  has 
not  been  complied  with,  by  the  injunction  master,  he  should  not  issue 
the  process  without  the  special  directions  of  the  court. 

*In  this  case  the  master  allowed  an  injunction  to  re-    Ajril  7th. 

rain  proceedings  in  a  suit  at  law,  after  judgment.    The 

jrtificate  on  which  the  order  for  the  injunction  was  ob-        L  ^^^J 

ined  did  not  state  that  a  judgment  had  been  rendered. 

ie  injunction  was  therefore  issued  without  depositing 

e  amount  of  the  judgment  and  without  filing  a  bond 

ith  sureties,  as  required  bj  the  statute.    (2  E.  S.  189| 

141.) 
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1881.  Thb  Ciiancellob  ordered  the  injanction  to  be  set  asi^.^ 

Jenkiiis     for  irregularity.    He  said  the  statute  was  imperative ;  ao^  ^ 
Wilde      ^^  ^^^  master  had  no  authority  in  such  a  case  to  aU(^^^«^ 
an  injunction  to  stay  tlie  proceedings  on  a  judgment,  ^-^« 
cept  upon  the  terms  prescribed  by  the  statute.    That       it 
was  the  duty  of  the  master  to  ascertain  from  an  exam^&ji- 
ation  of  the  bill,  the  situation  of  the  suit  at  law;  and       if 
no  issue  had  been  joined,  he  should,  in  his  certificate,     ^- 
rect  a  provision  to  be  inserted  in  the  injunction  accordS^  ng 
to  the  thirty-third  rule,  permitting  .the  party  to  proce 
to  judgment;  unless  it  was  a  bill  of  discovery  me 
That  where  the  suit  at  law  was  at  issue,  it  was  the  i 
ter's  duty  to  take  from  the  complainant  a  bond  and 
curity,  as  required  by  the  139th  section  of  the  statute ;  i 
to  specify  in  his  certificate  that  such  bond  was  to  be  1 
with  the  proper  oflicer  before  the  issuing  of  an  injanct^Son. 
That  if  a  verdict  had  been  obtained  in  a  personal  act^Eon, 
the  master  should  ascertain  the  amount  of  the  deb'^B  oi 
damages  recovered  by  the  verdict,  and  of  the  proh»^ble 
costs  in  the  suit,  and  should  specify  in  a  certificate       the 
sum  to  be  deposited.    If  the  verdict  was  in  a  real  or  m  Sied 
action,  he  should  take  from  the  complainant  a  bond      and 
security,  as  required  by  the  144th  section.    And  if  a  j  Ttadp 
ment  had  been  rendered  in  the  cause,  the  master  sh  ^Duld 
direct  the  full  amount  of  the  judgment  and  costs  to  b^  de- 
posited ;  and  should  also  take  a  bond  and  security  for  the 
payment  of  the  plaintiff's  damages,  by  reason  of  tho  in- 
junction, and  such  costs  as  might  be  awarded  to  him  in 
this  court.    That  no  one  but  the  chancellor  or  vice  c1i*d 
cellor,  before  whom  the  bill  was  filed,  had  a  right  to  tak« 
a  bond  and  security  in  lieu  of  the  actual  deposit  of  tb« 
money,  after  verdict  or  judgment.    And  that  even  tl*^ 
[*396]        court  could  not  dispense  with  the  security  in  any  of  *tl** 
cases  mentioned  in  the  5th  article,  (2  R.  S.  188,)  unlc^^* 
there  had  been  actual  fraud  in  obtaining  the  verdict  ^^ 
judgment.    The  chancellor  further  stated,  that  in  evfl«^ 
case  where  an  injunction  was  obtained  contrary  to  tb^^ 
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ife,  or  to  the  thirty-third  rule  of  the  court,  the  defend-  18>1> 
night  apply  and  have  it  set  aside  for  irregularity,  with  Coltoa 
I.  And  that  if  the  register  or  clerk,  with  whom  the 
was  filed,  discovered  that  the  master  had  allowed  an 
action  contrary  to  the  provisons  of  the  statute  or  to 
standing  rules,  he  might  decline  to  enter  an  order  for 
injunction  on  the  master's  certificate,  and  refer  the 
stion  to  the  court 
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1  any  be  framed  with  m  double  aspect,  where  it  is  doubtful  what  r«- 
^  the  complainant  is  entitled  to  on  the  facts  of  his  case, 
eh  ease  the  relief  prayed  for  may  be  in  the  alternative;  but  it  mint 
consistent  with  the  oaHs  made  by  the  bill 

9  the  case  made  by  the  bill  entitles  the  complainant  to  one  of  two 
1^  of  relief,  but  not  to  both,  the  prayer  should  be  in  the  disjunctive. 
'^  be  doubtful  whether  the  facts  of  the  case  entitle  him  to  the  specific 
rf  prayed  foVf  or  to  relief  in  some  other  form,  his  prayer  concluding 
S^neral  relief  should  be  in  the  disjunctive. 

^  case,  although  the  complainant  should  not  be  entitled  to  the  relief 
'ifically  prayed  for,  he  may,  under  the  general  prayer,  obtain  any 
't  specific  relief  consistent  with  the  case  made  by  the  bill 
b^re  the  complainant  prays  for  particular  relief,  and  for  other  relief 
Edition  thereto,  he  can  have  no  relief  inconsistent  with  such  par- 
Ur  relief  although  it  should  be  founded  upon  the  bill, 
otirt  of  chancery  has  no  original  jurisdiction  to  try  the  valioily  of 
•  of  personal  estate. 

iHsdiction  of  the  court  exists  only  in  case  of  an  appeal  from  the  de- 
*ii  of  the  surrogate. 

>  no  appeal  is  made  to  the  court  of  chancery,  the  probate  of  the  will 
t*«  the  surrogate  is  final  and  conclusive,  as  to  the  personal  estate, 
^rt  of  chancery  has  no  jurisdiction  to  set  aside  a  will  of  real  estate, 
•lie  gimrad  of  the  incompetency  of  the  testator;  and  wherever  the 
Nainant  has  perfect  remedy  at  law,  if  the  defendant  raises  the  ob- 
^n  by  demnrter  to  the  bill,  or  insists  upon  it  in  his  answer,  the  court 
Yefuse  to  sustain  the  suit 

^urt,  however,  frequently  decides  upon  the  validity  of  a  will  of  real 
te,  where  the  qiiettion  arises  collaterally ;  but  In  those  easei,  if  HhM 
>L.  U.  81 
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1881.  heir  iosists  upon  the  inTalidity  of  the  will  in  his  answer,  in  isne  willbi 

Q^ull  awarded  to  try  the  question  at  law. 

V. 

^<»*  *The  bill  in  this  cause  was  filed  to  set  aside  the  will  of 

April  i9tL  William  Eoss  deceased.  It  appeared  by  the  bill  that  the 
will  disposed  of  both  real  and  personal  estate,  and  that  the 
executor,  in  1822,  duly  proved  the  will  before  the  snrro- 
gate  of  New  York,  and  obtained  letters  testamentary 
thereon.  Tlie  complainants  alleged  -that  the  testator  at 
*  the  time  of  making  the  will  was  of  unsound  mind,  and 
wholly  incapable  of  making  a  valid  will.  And  they, 
among  other  things,  prayed  that  the  will  might  be  de- 
clared void,  and  that  they  might  be  let  in  to  their  share 
.  of  the  estate ;  and  that  if  it  should  appear  to  the  court  the 
will  was  valid,  that  the  executor  might  he  removed  from 
his  trust  for  mismanagement ;  and  for  further  rdief,  Ac 
The  executor  demurred  to  the  bill,  so  far  as  it  sought  to 
set  aside  the  will  as  to  the  personal  estate,  on  the  gronnd 
that  the  sentence  of  the  surrogate  in  favor  of  the  same 
was  conclusive,  and  that  this  court  could  not  reviev  his 
decision  on  that  question,  except  upon  an  appeal ;  and, 
80  far  as  it  sought  to  impeach  the  will  as  a  devise  of  the 
real  estate,  upon  the  ground  that  the  complainants'  rem- 
edy was  perfect  at  law. 

H.  Sedgwick  and  E.  N,  Meady  for  the  complainants. 

P.  A.  Jay  and  J,  Greenwood^  for  the  executor. 

The  Chancellor.    There  is  no  doubt  of  the  right  of  b 
^  complainant,  in  certain  cases,  to  frame  his  bill  with  a 

double  aspect,  where  it  is  doubtful  what  relief  he  m*/ 
be  entitled  to  on  the  facts.  In  such  a  case  tlie  prayer  for 
relief  may  be  in  the  alternative  ;  but  the  relief  must  al- 
ways be  consistent  with  the  case  made  by  the  bill.  Ber« 
the  complainants  claim  as  heirs  at  law  and  next  of  kto  to 
the  testator,  under  a  positive  allegation  that  no  valid  ^ 
was  ever  made.    That  part  of  the  prayer  which  is  fof 
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nal  relief,  iF  the  court  should  be  satisfied  there  was  a  isai. 
d  will,  18  therefore  wholly  inconsistent  with  the  case  Coltom 
le  by  the  bill.  Another  substantial  objection  is  that 
prayer  for  relief  in  this  case  is  not  in  the  alternative; 
the  last  part  of  the  relief  prayed  for  is  in  addition  to 
prayer  that  the  will  may  be  declared  void*  Where 
case  made  by  the  bill  may  entitle  the  complainant  to 
kind  of  relief  or  another,  but  not  to  both,  the  prayer 
old  be  in  the  ^disjunctive.  So,  if  the  complainant  is  [*388j 
loubt  whether  the  facts  of  his  case  entitle  him  to  a 
pific  relief  prayed  for,  or  to  relief  in  some  other  form, 
prayer,  concluding  for  general  relief,  should  be  in  the 
QQCtive.  And  in  such  a  case,  although  he  is  not  en*- 
5d  to  the  relief  specifically  prayed  for,  he  may,  under 
geDeral  prayer,  obtain  any  other  specific  relief,  pro- 
ed  it  is  consistent  with  the  case  made  by  the  bill.  (Per 
nnpson,  J.,  1  John.  K  559.  13  Ves.  jun.  119.  1 
XL  Ch.  R.  117.  2  Young  &  Jervis,  33.  2  Petei-s'  R. 
.)  But  if  a  complainant  prays  for  particular  relief, 
!  other  relief  in  addition  thereto,  he  can  have  no  relief 
>n8istent  with  such  particular  relief,  although  founded 
n  the  bill 

0  far  as  respects  the  personal  estate,  the  probate  of  the 
9  before  the  surrogate,  is  final  and  conclusive ;  and  this 
rt  has  no  jurisdiction  to  try  its  validity,  except  upon 
eal  from  that  decision.  In  Zynn  v.  Beaver^  (Turner 
luss.  R.  67,)  Lord  Eldon  says :  "  With  respect  to  wills 
wraonalty,  after  probate  has  been  granted  by  the  ec- 
iastical  court,  this  court  is  bound  by  the  judgment, 
has  no  jurisdiction  to  try  whether  the  will  is  complete  * 

lot"  (See  also  2  Rob.  on  Wills,  50.  1  Mad.  R.  1. 
^  V.  Marsey  2  Vern.  R.  8.)  This  court  frequently 
des  upon  the  validity  of  a  will  of  real  estate,  when  the 
tion  comes  before  it  collaterally ;  but  if  the  heir  in- 
npon  the  invalidity  of  the  will,  in  his  answer,  an 
>  is  awarded  to  try  the  question  at  law.  It  is  how- 
well  settled  that  the  heir  cannot  file  a  bill  in  this 
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18S1.  court  to  set  aside  a  will,  on  tlic  ground  of  the  incompi 
Coym.  tency  of  tlic  testator,  if  tlie  defendant  chooses  to  avii 
f^  himself  of  the  objection  in  the  proper  stage  of  die  Boit 
In  Kensh  v.  Branshyj  (3  Bro.  P.  0.  858,)  Lord  Macclei 
field  set  asid^  a  will  on  the  ground  that  it  was  fimda* 
lently  obtained.  On  appeal  to  the  honao  of  lords,  the 
objection  was  taken  that  tlie  question  as  to  tlie  validi^  of 
the  will  was  only  b*iable  at  law ;  and  his  decree  wis  n- 
vei'sed.  Tlie  case  of  Jones  v.  Janesy  in  the  excho^oei^ 
(7  Price's  R.  663,)  was  yery  similar  to  that  now  under 
consideration.  Tlie  heir  at  law  filed  his  bill  to  establish 
his  title  against  a  will  alleged  to  be  void  for  fraud  and 
[*809]  collusion,  and  for  various  other  reasons.  The  ^bill,  asia 
this  case,  charged  that  the  defendant  had  possessed  liiift* 
self  of  the  title  deeds,  &c.  It  prayed  for  a  discovery  ani 
account,  and  for  an  injunction  and  a  receiver ;  and  that 
the  pretended  will  might  be  set  aside  and  declared  vdi 
The  defendant  demurred  for  want  of  equity,  and  insisted 
that  the  party  could  not  come  into  a  court  of  e^tj  to 
try  the  validity  of  the  will.  The  court  sustained  the  ob- 
jection, and  allowed  tlie  demurrer.  They  say  the  real 
question  is  whether  the  will  is  valid  or  not ;  and  that  i* 
a  question  which  we  cannot  determine :  some  of  the  oil 
cases  imply  a  power  in  courts  of  equity  to  interfeie  y^ 
cases  of  wills  procured  by  fraud ;  but  it  is  now  wellsetr 
tied  tliat  tliey  cannot.  Tlie  same  question,  and  Vfifr 
rently  in  relation  to  the  same  will,  and  by  the  sama 
complainant,  was  brought  before  Sir  William  Qnmt,  the 
master  of  the  rolls,  in  1817,  (3  Meriv.  161 ;)  before  Sir  J. 
^  Leach,  vice  chancellar,  in  1818,  (3  Mad.  B.  1 ;)  and  sulr 

sequently  before  Lord  Eldon,  on  appeal,  in  1822 ;  and  »' 
each  time  it  received  a  similar  decision.  In  /<mif  ^ 
Frosty  (Jacob's  R  466,)  the  lord  chancellor  says,  the  bil 
seeks  to  give  the  court  jurisdiction  to  try  the  validity  «>^ 
a  will  of  real  estate,  as  to  which  it  has  no  jorisdictioo- 
and  to  try  the  validity  of  a  will  of  personal  estate^  tf  ^^ 
which  it  also  has  no  jurisdiction. 


T. 

Bon. 


CASES  IN  CHANCERY.  809 

Be  recent  decisions  in  the  English  conrts  of  eqnity       WW 
3ct,  they  are  decisive  of  the  question  in  this  cause.       Oolcon 
lave  not  been  able  to  find  any  case  in  which  a 

equity  has  assumed  jurisdiction  to  set  aside  a 
the  ground  of  the  testator's  incompetency,  where 
tion  to  the  jurisdiction  was  taken  in  due  season. 
vwnsend  v.  Sice^  before  this  court,  (2d  March, 
le  parties  claimed  under  different  wills ;  and  after 
I  taken  proofe  in  tlie  cause,  issues  were  awarded 
lie  validity  of  the  wills.  But  those  issues  were 
without  examining  the  question  of  jurisdiction, 
as  not  raised.    On  the  application  for  a  re-hear- 

a  new  trial,  an  opinion  was  iutianated  that  the 
of  the  will  was  probably  conclusive  upon  tlie  par- 
)  the  personal  estate ;  but  as  the  defendants  would 
led  to  the  benefit  of  their  objection  at  the  hear- 
court  refused  to  interfere  at  tliat  time.  If  the 
It  does  not  object  to  the  jurisdiction,  this  *court  "*400] 
loubtedly  award  an  issue  deviaavit  ve  nan  /  and, 
i  finding  of  the  jury,  may  pronounce  against  the 
of  a  will  of  real  estate.  But  if  the  complainant 
rfect  remedy  at  law,  and  the  defendant  raises  thatt 
1  by  demurrer  to  the  bill,  or  insists  on  it,  by  way 
tion  to  the  jurisdiction  of  the  court,  in  his  answer, 
plainant  should  be  left  to  seek  his  redress  in  the 
iate  tribunal.  (2  M'Cord's  Ch.  R.  71.) 
emurrer  must  be  allowed,  and  the  bill  dismissed 

te.[i] 

objection  to  the  jurisdiction  of  the  court,  that  the  complainant 
quate  remedy  at  law,  should  be  made  by  plea,  or  demurrer,  or 
distinctly  stated  in  the  answer  of  tho  defendant  WiawUl  v 
ige,  813.  The  court  of  chancery  wiU  not  refuse  to  take  juris- 
a  suit,  although  the  complainant  has  a  perfect  remedy  at  law, 
!ie8  agree  to  submit  the  case  to  the  decision  of  the  court,  witk- 
on  as  to  jurisdiction,  ^ank  of  Utica  v.  City  of  Utiea,  4  Paige, 
lifr  in  equity  cannot  be  maintained  against  the  sureties  on  an 
tion  bond.  The  remedy  is  at  law.  Teague  v.  Denby,  2  M^Cord's 
09.    A  tenant  complaining  of  distress  made  for  more  rent  Uuin 
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1881.         was  in  arrearAiid  doe,  and  not  having  resorted  to  an  action  of  r«plenb  fir 

Colton       redress,  nor  showing  any  reason  for  failure  to  resort  to  bis  remedy  at  law 

T.  is  not  entitled  to  relief  in  equity.     Mayo  v.  Winfree,  2  Leigh,  870l   Ai 

^^'^  objection  to  jurisdiction  for  want  of  parties,  of  equity  in  the  bill,  or  of 
there  being  a  remedy  at  law,  need  not  be  made  by  demurrer,  plei,  ora 
the  answer ;  it  may  be  made  at  the  hearing  or  on  appeal  Baker  J,  Bid' 
die,  Baldwin's  Rep.  411.  After  an  answer  to  a  bill  in  equity,  and  s  gen- 
eral replication  has  been  filed,  and  evidence  taken,  and  the  etUM  Iiii 
come  on  to  hearing,  it  is  too  late  to  object  to  the  jurisdiction  of  ths  eoort 
on  the  ground  that  the  plaintiff  has  an  adequate  remedy  at  law,  prorided 
it  is  competent  to  the  court  to  grant  relief,  and  it  has  jurisdiotionof  th* 
subject  matter.  Clark  v.  Flint,  22  Pickering,  281.  Of  concurrest  juris 
diction  of  the  courts  of  equity  against  co-sureties  with  coorti  of  lar. 
Wood  V.  Leland,  22  Pipkering,  603.  On  a  bill  in  equity  to'  compel  tlie 
delivery  of  a  deed  deposited  in  the  hands  of  the  defendant  by  tbe  pUn- 
tiff  and  another  person,  who  respectively  claimed  a  title  to  the  mom^  ai 
which  the  plaintiff  demanded,  but  the  defendant  refused  to  deUverupnotfl 
this  court  should  direct  him  what  to  do  therewith,  it  was  held  ibat  this 
court  had  equity  jurisdiction  in  the  case  under  the  revised  statatei,  ch.  81, 
«.  8,  and  that  the  plaintiff  was  not  obliged  to  resort  to  a  writ  of  replenD. 
Mills  T.  Gore,  20  Pickering,  28.  A  party  will  not  be  allowed  to  litigite 
a  question  in  a  court  of  equity,  and  after  failing  to  establish  lus  dsin. 
again  to  litigate  it  in  a  court  of  law.  lb.  The  court  has  no  jnritdietioa 
over  suits  in  equity  for  the  redemption  or  foreclosure  of  equitable  morl- 
gages.  Eaton  v.  Ghreen,  22  Pickering,  626.  If  the  guardian  of  a  ipeod* 
thrift,  having  assets,  refuse  to  pay  a  debt  due  from  his  ward,  the  cRditoi 
has  a  plain  and  adequate  remedy  at  law,  by  an  action  on  the  goarditt* 
ship  bond.  A  bill  in  equity,  therefore,  for  the  recovery  of  the  debt,  ta- 
not  be  sustained.  Conant  v.  Kendall,  21  Pickering,  36.  Courts  of  eqmtj 
never  interpose  where  legal  questions  only  are  involved,  except  where  the 
remedy  at  law  is  not  clear,  certain  or  adequate;  or  to  prevents  multi- 
plicity of  actions  where  the  subject  matter  of  contest  is  held  by  ooeioO' 
vidual  in  opposition  to  a  number  of  persons  who  controvert  his  right,  m 
who  hold  separate  and  distinct  interests  depending  upon  a  commoQioon^ 
or  with  a  view  to  put  an  end  to  vexatious  and  ruinous  h'tigation  vben 
the  party  has  satisfactorily  establis|ied  his  right  at  law.  Jievitt  v.  (rt^ 
pie,  1  Howard,  108.  Where  the  plaintiff  and  defendant  each  bad  an  ondi* 
vided  interest  in  the  subject  matter  of  the  suit,  the  extent  of  which  W 
not  ascertained,  being  contained  in  an  entire  property,  and  the  conn 
being  called  upon  to  protect  the  interest  of  each  party,  it  was  held  s 
proper  subject  for  equity  jurisdiction.  Cable  v.  Martin,  2  Howard,  W* 
"Where  the  remedy  is  more  full  and  complete  in  equity  than  at  la^»  ' 
court  of  equity  will  entertain  jurisdiction.  Barne*s  adttCr,  v.  X/oyi  2^®^* 
•rd,  684.  This  court  has  jurisdiction  in  chancery  of  a  complaint  by  th« 
grantees  of  an  exclusive  right  of  building  and  maintaining  a  bridge,  set 
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king  fortli  thnt  others  are  attempting  to  iafringe  their  rights,  by  the  erec- 
tion of  another  bridge  to  their  prejudice;  and  if  the  right  is  clear,  may, 
by  iDJanction,  restrain  the  party  from  proceeding  to  erect  such  bridge. 
Piteataqua  Bridge  v.  ^ew  HampMhire  Bridge,  7  N.  H.  Rep.  85.  And  th« 
jurisdiotion  of  the  courts  of  chancery  may  be  exercised  in  cases  of  nuisance, 
and  in  those  cases  in  vhich  there  is  imminent  danger  of  irreparable  mia- 
chief  before  the  tardiness  of  the  law  would  reach  it  Citg  of  Georgetoum 
y.  Alexandria  Canal  Co.,  12  Peters,  01.  Where  the  plaintiff  can  have  as 
•ffectaal  and  complete  a  remedy  in  a  court  of  law,  as  that  for  which  he 
mTokea  the  aid  of  a  court  of  equity — a  remedy  direct,  certain  and  ade- 
qnate,  the  defendant  may  insist  that  this  remedy  shall  be  sought  for  in  this 
tribunal.  But  this  objection  to  the  exercise  of  jurisdiction  ought  to  be 
taken  in  due  order  and  apt  time ;  for  otherwise  if  it  be  one  that  the  party 
may  name,  it  will  be  deemed  to  have  been  waived,  by  failure  to  bring  it 
iirward  to  the  notice  of  the  court  in  limine.  Where  the  objection  has  not 
been  taken  in  the  pleadings,  but  the  defendant  has  expressly  submitted  to 
the  jurisdiction  of  the  court  by  praying  it  to  decide  on  the  question  of  hia 
liability,  the  objection  must  be  regarded  as  one  not  of  strict  right,  but  ad- 
dretaed  to  the  sound  discretion  of  the  court  Burronght  v.  MeNiell,  2 
Der.  <fc  Batt  217.    See  Waterman's  Am.  Ch.  Dig.  tit  Juusdioiion. 
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DeVEAU  V.  FOWLEB. 


Th«  creditors  of  a  partnership  have  an  equitable  right  to  payment  out  of 
the  partnership  effecta,  in  preference  to  the  creditors  of  the  individual 
partnera.  ^.^ 

Where,  on  the  dissolution  of  a  copartnership  existing  between  D.  <&  F.,  D. 
agreed  with  F.  that  F.  should  take  all  the  stock  and  effects,  and  pay  all 
the  debts  due  by  the  firm,  and  afterwards  F.  became  insolvent,  and 
threatened  to  dispose  of  all  the  partnership  property,  and  appropriate 
the  Mme  to  his  own  individual  use,  leaving  the  debts  unpaid ;  upon  a 
bill  filed  for  that  purpose,  an  injunction  was  granted,  restraining  F.  from 
disponing  of  the  partnership  property  in  a  different  manner  from  that 
stipulated  in  his  agreement  with  D. 

Where  Ihe  administrator  of  a  deceased  partner  assigned  all  his  interest  in 
the  partnership  effects  to  the  survivor,  under  an  agreement  that  the  lat- 
ter should  discharge  all  the  debts  of  the  firm,  it  was  held  that  thia 
aasignnaent  and  agreement  did  not  destroy  the  lien  or  equity  which 
existed  in  favor  of  each  partner,  on  the  dissolution,  to  have  the  partner- 
ihip  property  applied  to  the  paj'ment  of  the  partnership  debts. 

This  was  an  application  to  dissolve  an  injunction,  for   April  l?tk 
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T. 

Fowler. 


1^^'  want  of  equity  appearing  on  the  face  of  the  bill.  The 
parties  were  partners  in  the  boot  and  shoe  business.  Oa 
the  dissolution  of  the  copartnership^  it  was  agreed  that 
the  defendant  should  take  all  the  stock  and  effects,  and 
pay  off  all  the  debts  due  by  the  firm,  and  indemniiy  die 
complainant  against  the  same.  The  bill  alleged  that  tiid 
defendant  was  insolvent,  and  that  he  threatened  to  di^oM 
of  all  the«partnership  property,  and  appropriate  the  Bame 
to  his  own  individual  use,  leaving  the  debts  unpaid.  The 
[*401]  complainant  prayed  for  an  injunction  *and  receiver,  and 
that  the  property  and  effects  which  formerly  belonged  to 
the  firm  might  be  applied  in  payment  of  the  partnenbip 
debts. 

W.  SilUmany  for  the  complainant 

J.  Hoytf  for  the  defendant. 

The  Chancellor.  The  case  of  Smith  v.  SdvUand  and 
Fieldy  before  Chancellor  Jones,  in  June,  1827,  appears  to 
be  decisive  as  to  the  question  raised  by  his  bill.  From 
the  reporter's  note  of  the  decision  in  that  case,  with  a 
copy  of  which  I  have  been  furnished,  it  appears  that  the 
administrator  of  a  deceased  partner  assigned  all  his  iDte^ 
est  in  the  partnership  effects  to  Haviland,  the  snrriror, 
under  an  agreement  tliat  the  latter  should  pay  and  dis- 
charge all  the  debts  of  the  firm.  The  surviving  partner 
became  insolvent  The  bill  alleged  that  he  had  also 
assigned  over  his  property,  including  the  effects  of  the 
late  firm,  to  Field,  and  that  the  complainant  was  appw* 
hensive  that  the  effects  would  be  wasted,  leaving  the 
debts  unpaid.  It  therefore  prayed  for  an  injunction;  «w 
.  that  the  property,  or  so  much  thereof  as  was  neceasaiyj 
should  be  applied  to  satisfy  the  partnership  debts.  A 
demurrer  to  tlie  bill  was  overruled.  The  defendant  Ib^' 
iland  then  put  in  an  answer  denying  the  assignment,  afl^ 
also  denying  any  agreement  that  the  effects  of  the  finn 
should  be  applied  to  the  payment  of  the  debts  of  tbe 
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1881. 


partnership  which  had  been  assumed  by  him ;  and  he 

osisted  that  the  complainant  had  no  interest  in  those     Deveftv 


T. 


effects,  either  under  the  agreement  or  otherwise ;  but  that  Powier. 
hey  were  his  sole  property.  The  chancellor  held  that 
he  effect  of  the  agreement  was  to  transfer  all  Uie  equit- 
ible  rights  of  the  deceased  partner  to  the  survivor,  who 
lad  the  legal  right  before ;  he  becoming  responsible  for 
he  payment  of  all  the  debts  of  the  firm,  whether  the 
[property  was  suflScient  to  pay  them  or  not.  That  the 
igreement  only  transferred  the  interest  of  the  administra- 
»r  in  the  surplus,  if  any  there  should  be ;  but  did  not 
lestroy  the  lien  or  equity  which  existed  in  favor  of  eaich, 
>n  the  dissolution,  to  have  the  partnership  property  ap- 
plied to  the  payment  of  the  debts. 

*I  can  see  no  reasonable  objection  to  this  decision  in  [*i022 
K>int  of  equity,  where  the  rights  of  bona  fide  holders  of 
he  property  are  not  affected.  It  must  therefore  be  con- 
idered  the  settled  law  of  this  court.  Several  questions 
f  this  kind  have  recently  arisen  in  England.  But  as  the 
[ecieions  appear  to  have  turned  on  the  construction  of  a 
^articular  provision  in  their  bankrupt  law,  giving  the 
property  to  the  creditors  of  such  person  as  should  be  the 
'isible  owner,  &c.,  I  do  not  consider  it  necessary  to  notice 
hem  particularly.  (In  Re  Gilpin,  3  Dow.  &  Ry.  636.  Ex 
mrte  Burton,  1  Glynn  &  Jam.  207.  Ex  parte  Usbome,  id. 
t58.  Lingen  v.  8i7npsony  1  Sim.  &  Stu.  600.)  It  is  a  well 
lettled  principle  of  equity  that  the  creditors  of  a  partner- 
ihip  concern  have  an  equitable  right  to  payment  out  of 
he  partnership  effects,  in  preference  to  the  creditors  of 
^e  individual  partners.  The  fair  presumption,  in  the  ab- 
icnce  of  any  express  agreement  to  the  contrary,  therefore, 
18,  that  it  was  not  the  intention  of  the  complainant  that 
the  effects  assigned  to  the  defendant  should  be  appropri- 
ated to  the  ]»rivate  use  of  the  latter,  leaving  the  debts  of 
the  firm  unpaid: 

The  motion  to  dissolve  the  injunction  must  be  denied, 
v^ith  costs. 
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Mead 

T. 


jj^itij.  Mead  v.  Merrtit  a^td  Peck. 

Where   a  party  is  within  the  jurisdiction  of  the  court,  and  d  t^  zxi 
acquires  jurisdiction  of  his  person,  it  may,  although  the  suhject  ^'Hjit^r 
of  the  suit  is  situated  elsewhere,  by  injunction  and  attachment,  tcwwij^d 
him  to  desist  from  commencing  a  suit  at  law  either  in  this  state  or  in 
any  foreign  jurisdiction  ;  and  may  also  in  the  same  manner  compel  biffl 
to  execute  a  conveyance  or  a  release  in  such  foiin  as  is  necessary  to 
transfer  the  legal  title  to  the  property  in  question,  according  to  the  lawi 
of  the  country  where  the  same  is  situated,  or  as  will  be  sufBcient  to  hu 
an  action  in  any  foreign  tribunal. 

The  court  of  chancery,  however,  will  not  by  injunction  restrain  a  suitor 
proceeding  previously  commenced  in  a  court  of  a  sister  state,  or  in  loj 
of  the  federal  courts. 

An  executor  or  administrator  cannot,  either  at  law  or  in  equity,  set  off  a 
demand  purchased  by  him  after  the  death  of  the  testator  or  iotestst«^ 
against  *a  debt  due  by  the  estate  to  the  person  against  whom  be  held  the 
demand  so  purchased. 

It  is  against  the  principles  of  sound  policy  to  permit  executors  to  parchsie 
up  claims  against  the  creditors  of  the  estate  of  the  testator,  for  thep<u<> 
pose  of  obtaining  a  set  off  in  equity. 

An  executor  cannot  set  off  in  chancery  an  original  debt  due  to  him  p6^ 
sonally,  against  a  claim  of  the  defendant  on  the  estate. 

Where  there  is  no  set  off  at  law,  there  must  be  special  circnmatanceiof 
equity  to  authorize  a  set  off  in  chancery. 


[♦403] 


April  19th. 


S.  Sherwood,  who  died  in  the  state  of  Connecticut, 
was  indebted  to  the  defendant  Peck;   who  afterwards 
transferred  the  demand  to  Merritt,  in  security  for  a  debt 
due  to  the  latter.    After  the  death  of  Sherwood,  the  com- 
plainant, as  his  executor,  obtained  letters  testamentary  on 
his  estate,  before  the  court  of  probate  in  that  state.    He 
subsequently  obtained  from  the  same  court  an  order  for 
the  sale  of  the  testator's  real  estate,  in  Connecticut,  for 
the  payment  of  his  debts.     He  also  executed  a  bond  with 
security  according  to  the  laws  of  that  state  for  the  faith- 
ful execution  of  his  trust,  and  conditioned  to  pay  to  the 
creditors  their  respective  portions  of  the  estate  of  the  de- 
cedent.   A  suit  was  afterwards  commenced  against  the 
executor  in  the  supreme  court  of  this  state,  iu  the  name 
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>f  Peck,  to  recover  the  amount  of  his  debt  out  of  the  1M1> 
Honeys  in  the  hands  of  tlie  former.  The  supremo  court  Head 
iecided  that  a  suit  could  not  be  sustained  against  the  ^i^i^ 
jxecutor  here,  and  that  the  remedy  of  the  creditor  was 
3y  a  resort  to  the  probate  court  under  whose  direction 
Jie  estate  had  been  sold.  {Peck  v.  Mead^  £xr.  &c.  2 
Wend.  R.  470.)  The  executor  thereupon  filed  his  bill  in 
liis  cause,  alleging,  among  other  things,  that  he  had  pur- 
abased  a  note  against  Peck,  which' he  insisted  was  an 
equitable  set  off  against  the  claim  of  the  latter  upon 
Sherwood's  estate.  He  also  alleged  that  the  demand  of 
Peck,  who  was  insolvent,  had  been  assigned  to  Merritt  to 
defeat  the  complainant's  claim  to  a  set  oft*;  that  the  de- 
fendants were  about  to  institute  proceedings  against  him 
and  his  sureties  in  the  state  of  Connecticut ;  and  that  by 
the  laws  of  that  state,  he  could  not  retain  any  part  of  the 
money  of  the  estate  in  his  hands  to  meet  the  note  which 
he  had  obtained  against  Peck.  The  master  allowed  an 
injunction  restraining  the  defendants  from  proceeding  in 
that  state  *to  recover  the  amount  of  their  demand.  On  [*404] 
the  coming  in  of  the  answer  of  Merritt,  who  denied  all 
fraud  in  obtaining  the  assignment  of  the  claim  of  Peck, 
an  application  was  made  to  dissolve  the  injunction. 

W.  SiUiman^  for  the  complainant. 

TT.  N.  Dyckman^  for  the  defendant  Merritt. 

The  Chancellor.  Where  a  party  is  within  the  juris- 
diction of  tliis  court,  so  that  on  a  bill  properly  filed  here, 
this  court  has  jurisdiction  of  his  person,  although  the 
subject  matter  of  the  suit  may  be  situated  elsewhere,  it 
may,  by  the  ordinary  process  of  injunction  and  attach- 
ment for  contempt,  compel  him  to  desist  from  commenc- 
ing a  suit  at  law,  either  in  this  state  or  any  foreign  juris- 
iiction.  And  it  may,  in  the  same  manner,  compel  him 
k>  execute  a  conveyance,  or  release,  in  such  form  as  may 
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1881.  be  necessary  to  transfer  the  legal  title  to  the  property  ac- 
Mead  cording  to  the  laws  of  the  country  where  tlie  same  is 
Menriti  Situated ;  or  which  will  be  sufficient  in  law  to  bar  an  ac- 
tion in  any  foreign  tribunal.  Tlie  court  of  chancery  in 
England  has  even  gone  so  far  as  to  restrain  the  defendant 
from  proceeding  in  a  suit  previously  commenced  in  the 
court  of  sessions  in  Scotland.  {Bushby  v.  Mundayy  5 
Mad.  K.  297.)  In  that  case  Sir  John  Leach  admits  that, 
by  the  act  of  union,  the  courts  of  Scotland  are  entirely 
distinct  and  independent  jurisdictions ;  and  says  that 
the  same  principles  would  apply  were  the  suits  which 
are  souglit  to  be  enjoined  pending  in  any  foreign  jurisdic- 
tion. Although  this  court  has  the  physical  power  to  act 
coercvvely  on  the  parties  within  its  jurisdiction  to  the 
same  extent,  it  lias  frequently  decided  that  it  would  not 
sustain  an  injunction  bill  to  restrain  a  suit  or  proceeding, 
previously  commenced  in  a  court  of  %  sister  state,  or  in 
any  of  the  federal  courts.  The  same  principle  has  been 
adopted  by  the  supreme  court  of  the  United  States. 
{Driggs  v.  Walcott^  4  Cranch,  179.  McKim  v.  VoorKees^ 
7  id.  278.)  And  I  am  not  aware  that  any  court  of  equity 
in  the  union  has  deliberately  decided  that  it  will  exercise 
the  power,  by  process  of  injunction,  of  restraining  pro- 
f*405]  ceedings  which  *have  been  previously  commenced  in  the 
courts  of  another  state.  Not  only  comity,  but  public 
policy  forbids  the  exercise  of  such  a  power.  If  this  court 
should  sustain  an  injunction  bill  to  restrain  proceedings 
previously  commenced  in  a  sister  state,  the  court  of  that 
state  might  retaliate  upon  the  complainant,  who  was  de- 
fendant in  the  suit  there ;  and,  by  process  of  attachment, 
might  compel  him  to  relinquish  the  suit  subsequently 
commenced  here.  By  this  course  of  proceeding,  the 
courts  of  diflFerent  states  would  indirectly  be  brought  into 
collision  with  each  other  in  regard  to  jurisdiction ;  and 
the  rights  of  suitors  might  be  lost  sight  of  in  a  useless 
Btrnggle  for  what  might  be  ousidered  the  legitimate 
powers  and  rights  of  courts. 
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The  injunction  in  this  case,  so  far  as  it  operates  to  re-       ^B^^« 
strain  the  defendants  from  applying  to  the  court  of  pro-       Mead 
bates  in  Connecticut,  to  compel  the  complainant  and  his     MttrUti 
sureties  to  pay  their  demand  out  of  the  fund,  which  is 
nndef  the  exclusive  control  of  that  court,  is  directly  op- 
posed to  these  principles,  which  may  now  be  considered 
tke  settled  law  of  this  country.    The  estate  of  the  testator 
must  be  applied  in  satisfaction  of  his  debts  according  to 
the  laws  of  the  state  where  he  was  domiciled,  and  where 
file  property  was  situated.    If  those  laws  give  it  to  the 
assignee  of  Peck,  to  tlie  exclusion  of  the  complainant's 
set  off,  the  latter  has  no  right  to  have  a  different  rule  of 
equity  applied  to  his  case  here. 

Independent  of  this  question  of  jurisdiction,  it  is  evi- 
dent that  the  complainant  has  no  right  to  the  equitable 
interposition  of  this  court    The  note  of  Peck,  which  he 
purchased  since  the  death  of  Sherwood,  and  now  holds 
in  his  own  right,  could  not,  at  law,  be  set  off  against 
Peck's  demand  upon  the  estate  of  the  testator.    And  it 
^ould  be  inconsistent  with  the  principles  of  sound  policy 
to  permit  an  executor  to  buy  up  claims  against  creditors 
of  an  estate,  for  the  purpose  of  obtaining  a  set  off  in 
equity.    In  Harvey  v.  Woody  (5  Mad.  E.  459,)  Sir  John 
Leach  decided  that  an  executor  could  not  set  off  in  chan- 
cery an  original  debt,  due  to  him  personally,  against  a 
claim  of  the  defendant  on  the  estate.    That  where  there 
was  no  set  off  at  law,  there  must  be  special  circumstances 
of  equity  to  authorize  a  court  of  chancery  to  *interfere.        [*400J 
Here  Merritt,  who  is  the  bona  fide  assignee  of  Peck,  for 
a  valuable  consideration,  has  at  least  equal,  if  not  superior 
equity.    In  such  a  case  this  eourt  will  not  interfere  and 
deprive  him  of  his  legal  right. 
The  injunction  must  therefore  be  diss<dved. 
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Howland 

V. 


Q^^i^  Howland  v%  Scott. 

Where  S.  owned  a  farm  in  the  county  of  Queene,  and  about  ten  acres  it 
addition,  and  made  an  agreement  with  F.  to  exchange  with  him  the  ten 
acres  for  six  acres  adjacent  to  the  farm,  and  possession  was  respectively 
taken  by  S.  and  F. ;  and  before  the  conveyances  were  executed  on  this 
exchange,  S.  mortgaged  his  farm  to  G.,  and  by  mistake  included  in' the 
mortgage  the  ten  acres  instead  of  the  six  acres,  and  the  mortgage  was 
foreclosed  in  chancery  in  1825,  and  the  mortgaged  premises  ordered  to 
be  sold ;  and  S.,  who  was  alone  interested  in  the  surplus  to  be  raised  on 
the  sale,  employed  K,  an  auctioneer,  to  sell  the  property  to  pay  off  the 
mortgage ;  and  the  property  Was  exposed  to  sale  and  bid  in  for  S. ;  and 
£.  also  attended  the  master's  sale  as  the  agent  of  S.,  at  which  sale  a 
map,  which  ha^  been  made  of  the  farm,  including  the  six  acres,  was  ex- 
hibited, as  containing  the  property  to  be  sold ;  and  the  property  was 
■old  with  reference  to  the  map,  and  for  an  amount  much  exceeding  ths 
mortgage  and  costs,  and  H.  became  the  purchaser ;  and  after  the  sale, 
S.  obtained  the  legal  title  to  the  six  acres ;  and  having  received  the 
surplus  moneys  and  becoming  insolvent,  upon  a  bill  filed  by  H.,  praying 
for  a  decree  to  compel  S.  to  convey  to  him  the  six  acres ;  it  was  held, 
that  Sw  having  obtained  the  whole  consideration  money  for  the  land, 
including  the  six  acres,  under  circumstances  which  amounted  to  a  fraud 
upon  R,  S.  would  be  considered  as  a  trustee  for  H.,  and  would  be  de- 
creed to  convey  to  H.  the  six  acres. 

April  20th.       Thi8  cause  was  heard  on  pleadings  and  proofs.    The 
facts  are  stated  in  the  opinion  of  the  court. 

G.  Brinckerhoffy  for  the  complainant. 

B.  Emmety  for  the  defendant 

The  Chanoellob.  From  the  pleadings  and  proofs  in 
this  cause,  I  consider  the  following  facts  established: 
Scott  was  the  owner  of  a  farm  in  the  county  of  Queens, 
and  of  another  piece  of  land  of  about  10  acres.  He  made 
£•407]  an  agreement  *to  exchange  the  ten  acre  piece  with  J. 
Fowler  for  six  acres  adjacent  to  the  farm,  and  possession 
was  taken  accordingly.    Before  any  conveyances  wore 
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xecuted  on  tliis  exchange,  Scott  mortgaged  his  farm  tc  I88i. 
ae  Globe  Insurance  Company,  and  bj  mistake  the  ten  Howland~ 
ere  lot  was  included  in  the  mortgage,  instead  of  the  six  ^^^ 
rhich  had  been  taken  in  exchange  therefor.  The  mort- 
age was  foreclosed  in  the  equity  court  of  the  first  circuit 
1  May,  1825,  and  the  mortgaged  premises  were  ordered 
3  be  sold.  Scott,  the  defendant,  who  was  exclusively 
iterested  in  the  surplus  to  be  raised  on  the  sale,  employed 
ergeant,  an  auctioneer,  to  sell  the  property  to  raise  the 
loney  to  pay  off  the  mortgage ;  and  a  map  was*  made  of 
be  farm,  showing  its  location  and  boundaries,  and  in- 
luding  the  six  acre  tract.  The  property  was  put  up  and 
•id  in  for  the  defendg,nt.  Sergeant  was  then  employed  to 
ttend  the  master's  sale  as  auctioneer,  and  put  up  printed 
lotices  of  the  sale  of  the  farm  by  the  master,  and  the 
nap  was  exhibited  as  containing  the  property  to  be  sold. 
Sergeant  attended  the  sale,  and  in  fact  acted  as  auctioneer, 
ind  as  the  agent  of  the  defendant,  to  make  the  property 
)roducc  its  highest  value.  Sergeant  denies  that  he  acted 
IS  such  agent  at  the  request,  or  by  the  procurement  of  the 
iefendant ;  but  his  statement  is  contradicted,  in  several 
important  particulars,  by  the  testimony  of  the  master,  and 
by  that  of  Mr.  Brinckerhoff  and  W.  Jackson,  as  well  as 
)y  the  map  which  he  exhibited  at  the  sale.  The  weight 
f  testimony  is  decidedly  in  favor  of  the  fact  that  he  acted 
8  the  agent  of  Scott,  and  with  his  consent  and  concur- 
ince.     The  property  was  put  up  and  sold  with  reference 

>  the  map  then  produced,  and  which  included  the  six 
:2res  as  a  part  of  the  farm.    The  bidders  and  the  master 

>  understood  it ;  and  the  latter,  who  knew  the  six  acres 
ere  not  in  the  description  in  the  mortgage,  supposed 

le  object  of  the  defendant  was  to  increase  the  surplus 
y  selling  the  six  acres  with  the  residue  of  the  farm, 
dthough  Sergeant  and  Nelson  knew  the  six  acres  were 
ot  included  in  the  mortgage,  I  am  satisfied  the  defendant 
itended  the  bidders  should  understand  the  property  to 
e  sold  was  that  described  and  plainly  marked  as  such  on 
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1881.  the  map  ;  and  there  i8  not  the  least  *doubt  that  thoy  did 
Howland  80  understand  it,  and  bid  accordingly,  by  which  means  a 
g^l^  large  surphis  was  produced  beyond  the  amount  of  the 
mortgage  and  costs.  If  the  defendant  intended  to  insist 
upon  the  payment  of  the  whole  purchase  money,  and  to 
retain  the  six  acres  to  himself,  under  such  circumstances, 
it  was  a  gross  fraud  upon  the  purchaser,  against  which  a 
court  of  equity  is  bound  to  relieve.  Something  was  said 
as  to  the  mistake  about  the  six  acres,  before  the  purchase 
money  was  paid  ;  and  probably  the  complainant  was  not 
bound  to  pay  his  bid  until  the  question  was  settled,  or  the 
value  of  the  six  acres  deducted^  But  I  see  no  good  reason 
why  he  should  suffer  because  he  thqught  proper  to  sub- 
mit it  to  the  court,  to  do  him  justice  in  the  premises. 
The  surplus  was  paid  into  court,  and  after  the  sale,  Soott 
obtained  the  legal  title  to  the  six  acres,  by  a  conveyance 
from  the  person  with  whom  the  exchange  had  before  beea 
made.  The  coinplainant  applied  to  the  equity  court,  to 
compel  the  defendant  to  procure  for  him  a  good  title  as 
to  the  six  acres ;  and  if  he  could  not  do  that,  to  have  the 
value  thereof  refunded  to  him  out  of  the  surplus  money 
remaining  in  court  That  court  denied  the  application, 
and  permitted  the  defendant  to  take  the  money  out  of 
court  This  decision  was  reversed,  on  appeal  to  Chan* 
cellor  Sanford ;  but^  in  the  mean  time,  the  defendant 
obtained  the  surplus  moneys  from  tlie  clerk,  and  being 
insolvent,  the  complainaut  has  now  no  remedy  except 
against  the  land.  The  complainant  asks  a  decree  comr 
polling  the  defendant  to  convey  to  him  the  six  acres  of 
land  which  is  not  included  in  the  description  in  the 
master's  deed.  The  defendant  having  obtained  the  whole 
consideration  money  therefor,  and  under  circumstances 
which  amounted  to  a  gross  fraud  on  the  purchaser,  X 
think  Scott  must  be  considered,  in  equity,  as  having  takea 
the  legal  title  from  Fowler  as  a  trustee  for  Howland.  Hie 
defendant  must  therefore,  within  ten  days  after  service  of 
a  copy  of  the  decree  in  this  case,  convey  to  the  com- 
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nant,  by  a  good  and  sufficient  deed  to  bo  approved       I88I. 
jy  a  master  i-esiding  in  tlic  city  of  New  York,  the  six  in  the  matter 
C8  of  land,  and  deliver  possession  tliereof  to  him.    He  ©^ Seaman. 
st  also  pay  to  the  coinj)lainant  liis  costs  of  *tliis  suit        [♦409] 
l>c  taxed,  and  the  injunction  must  be  made  peii>etnal : 
1  tlic  complainant  is  to  have  execution  to  enforce  the 
rformanco  of  this  decree,  and  compel  tlio  payment  of 
di  costs. 


b  THE  UATTEB  OF  SeAMAN  AND  OTHERS,   BE0EIVEB8) 
GUARDIANS,  &C. 

^  proceedings  in  the  cnies  of  special  guardianship  to  sell  infants'  ee- 
^>  must  be  filed  in  the  office  -where  the  order  for  the  appointment  of 
-  g^iardian  was  entered. 

'^t  compliance  with  the  154th  rule  requiring  guardians,  receivera 
^  ^otnmittees  to  file  inventories  and  accounts,  will  be  rigidly  enforced, 
^ary  cases,  where  a  guardian,  dtc,  neglects  to  comply  with  the 
-»  ^a  order  will  be  made  requiring  him  within  twenty  days  after 
"ce  of  a  copy  of  such  order  on  him  personally,  or  at  his  residence, 
^*«  of  his  absence,  to  file  the  inventory  and  account,  and  to  pay  the 
Bi^aes  of  tho  order  and  proceedings  thereon,  or  that  aa  attachment 

*  •^inst  him. 

<^e  order  must  also  contain  a  provision  requiring  the  register  or 
'^nt  register  to  cause  a  copy  of  the  same  to  be  served,  and  to 
^^y  the  default  of  the  delinquent  to  the  court,  if  he  fails  to  comply 

*  tlie  order. 

^^  dnty  of  the  solicitor  who  procures  the  appointment  of  a  guardian, 
^  inform  him  of  his  duties  under  the  rule,  and  how  to  perform 
'^  and  of  the  consequences  of  his  neglect 

^^  assistant  register,  pursuant  to  the  general  rule  of  Biay  M4. 
^ourt,  presented  a  list  or  written  statement  of  re- 
^^5  guardians  and  committees  who  had  neglected  to 
their  inventories  and  accounts,  as  required  by  the 
U  rule.  He  suggested  to  the  court  that  in  consequence 
^^  proceedings,  in  tho  cases  of  special  guardianships 
'U' infant's  estates,  being  sometimes  filed  and  entered 
different  office  from  that  in  which  the  <Mrder  for  the 
oi.IL  82 
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iftsi.       appointment  of  the  guardian  bad  been  entered,  it  became 
In  the  xDAtttf  dii&cnlt  in  such  cases  to  ascertain  whether  the  property 
had  been  sold,  and  whether  the  special  guardian  was  in 
default 


of 


Thb  Chancellor  said,  that  hereafter  all  the  proceed- 
ings in  such  cases  must  be  filed  and  entered  in  the  offiee 
where  the  order  for  the  appointment  of  the  guardian  wm 
entered.  He  also  said  it  was  absolutely  necessarj  to 
enforce  the  filing  of  these  inventories  and  periodical  ac- 
[*410]  counts,  in  order  to  protect  *the  rights  of  orphan  children, 
and  others,  whose  property  was  placed  in  the  hands  of 
guardians,  committees,  &c.  That  it  was  tlie  determinatioD 
of  tlie  court  to  compel  a  strict  compliance  with  this  role; 
and  also  with  that  which  makes  it  the  duty  of  the  injnnc- 
tion  masters  to  examine  and  report  upon  such  accounts. 
He  further  stated  tliat  it  was  the  duty  of  the  solicitor  who 
procured  the  appointment  of  a  guardian,  committee  (HT 
receiver,  to  give  him  tlie  necessary  directions  as  to 
making  out  his  inventory,  and  the  mode  of  keeping  and 
rendering  his  periodical  accounts ;  and  also  to  inform  him 
of  the  consequences  of  his  neglect  to  comply  with  this 
general  rule  of  the  court.  Tliat  hereafter,  if  these  in- 
ventories and  accounts  were  not  filed  in  due  season,  the 
court  would  direct  the  attorney  general  to  prosecute  the 
bonds  of  the  delinquents  and  their  sureties,  or  would 
proceed  by  attachment  to  enforce  the  performance  of  that 
duty. 


lUy  aoth.  Afteb  taking  time  to  consider  as  to  the  best  and  least 
expensive  mode  of  proceeding  against  the  delinquent 
guardians,  &c.,  the  chancellor  this  day  decided  that  in 
ordinary  cases  he  would  direct  a  special  order  to  be 
entered,  requiring  the  guardian,  committee  or  receiw, 
within  twenty  days  after  the  service  of  a  copy  of  such 
order  on  him  personally,  or  at  his  residence  in  case  of  hifl 


CASES  m  CHANCERY.  4lo 


&btieiice,  to  file  the  inventory  and  account,  and  to  pay  the       18^1* 
necessary  expenses  of  the  order  and  of  the  proceedings  In  tfa«  mAtta 
thereon,  or  tliat  nn  attachment  issue  against  liim ;  and   ^^®®*°**"- 
directing  the  register  or  assistant  register  with  whom  die 
order  was  entered,  to  cause  a  copy  of  the  same  to  be 
lerred  on  the  delinquent,  and  to  certify  his  default  to  the 
dourt,  if  the  terms  of  the  order  were  not  complied  with, 
within  die  time  prescribed. 

Hie  following  was  settled  by  the  Chaitcellos  as  a 
precedent  of  an  order  in  such  cases : 

*•  In  the  matter  of ) 
A.  B.  a  lunatic,  f 

The  a$8iatafU  register  of  this  court,  [or  the  clerk  in  this 
^aurt  for  the  first  circuit^  having  presented  a  list  or 
Xrritten  statement  of  the  several  guardians,  receivers  and 
committees  *whose  appointments  were  entered  in  his  r**ll] 
t>ffice,  and  who  have  neglected  to  file  their  inventories, 
x>r  accounts,  for  more  than  three  months  after  the  time 
limited  for  that  purpose  by  the  rules  of  the  court;  by 
which  list  or  statement  it  appears  that  C.  D.  of  Brooklyn, 
in  the  county  of  Kings,  the  committee  of  A.  R  the  above 
named  lunatic,  [or  the  general  ^  the  special  guardian  qfy 
xtc,  /  or  the  receiver  appointed  in  this  caicse,']  has  neg- 
lected to  file  an  inventory  of  the  estate  committed  toliis 
care,  [or  the  periodical  account  t(f  his  said  trusit^  as  re- 
quired by  the  rules  and  practice  of  this  court :  It  is  there- 
fore ordered  that  the  said  C.  D«  within  twenty  days  after 
service  of  a  copy  of  this  order,  file  with  the  said  assistant 
register  [or  derk]  tlie  said  inventory  or  account,  as  re- 
quired by  the  164th  rule  of  this  court;  and  pay  to  the 
said  assistant  register  [or  derk]  the  costs  of  drawing  and 
entering  this  order,  and  of  all  other  proceedings  thereon, 
or  that  an  attachment  issue  against  him.  And  it  is  further 
ordered  that  the  said  assistant  register  [or  derk]  cause  a 
eopy  of  this  order  to  be  served  on  the  said  0.  D.  by  the 
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1881  delivery  of  the  same  to  him  personally,  or,  in  case  of  hft 
Decatera  absence,  to  his  wife  or  servant,  or  some  member  of  tlie 
La  Fa«re  ^^^^^J  ^^  ^is  dwelling  house  or  place  of  abode ;  and  if 
the  said  C.  D.  shall  neglect  to  comply  with  the  terms  of 
this  order,  the  said  assistant  register  [or  derk']  is  fnrtlicr 
directed  to  certify  such  neglect  to  this  court,  on  the  oe^t 
regular  motion  day  thereafter,  to  the  end  that  an  ord^ 
for  an  attachment  may  be  entered  thereon.'' 


Degatebs  and  othebs  v.  La  Fasgk  and  othebs. 

Only  the  abbreWaUoos  of  the  pleadings  and  depoaitiona  in  a  evm  for  th$ 
use  of  counsel  are  taxable,  and  not  full  copies  of  such  plaadingi  ud  dt- 
positions. 

May  soth.  On  the  taxation  of  costs  in  this  cause  the  compIainantB' 
solicitor  charged  for  two  full  copies  of  all  the  pleadings 
and  proofs  in  the  cause  for  the  use  of  his  counsel.  Tlw 
charge  being  objected  to  on  the  part  of  the  defendants, 
the  question  was,  by  consent  of  the  parties,  submitted  to 
the  court  ^ 

['*412]  *  W.  H.  Harrison^  for  the  complainants. 

P.  S.  Henry ^  for  the  defendants. 

The  Chanoellob.  The  statute  has  prescribed  the  onlj 
allowance  which  is  necessary  or  proper  to  be  taxed  against 
the  opposite  party  in  such  cases.  It  is  an  allowance  of 
three  cents  for  each  folio  contained  in  the  pleadings  and 
proofs,  for  actually  abbreviating  the  same  for  the  use  of 
counsel,  other  than  the  solicitor  in  the  cause.  This  is  '^^ 
only  item  which  is  properly  taxable.  The  counsel  who  is 
to  prepare  for  the  argument  ought  not  to  be  encumbereu 
with  full  copies  of  all  the  proceedingS|  containing  l<^t» 
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Is  and  irrelevant  matters.    It  is  the  dntj  of  the  soli-       ^881. 
;o  prepare  for  him  an  abbreviation,  embracing  only  In  the  matta 
aterial  facts  and  statements  contained  iji  the  plead- 
nd  proofi.    The  vice  chancellor  mnst  be  directed  to 
»w  these  charges. 


THB  HATTER  OF  WiLSON  AND  OTHERS,  INFAinS* 

a  application  to  sell  the  estate  of  an  infant,  under  the  statute,  the 

will  appoint  his  general  guardian,  if  he  has  one,  as  the  special 

ian. 

howeyer,  it  appears  that  the  general  guardian  cannot  procure  the 

tite  security,  another  person  may  be  appointed  the  special  guar- 

»  sell  the  property. 

an  application  to  appoint  a  special  gnardian  to  sell    Jun^^tk 
tate  of  infants,  under  the  statute,  it  appeared  that 
ants  had  a  general  guardian  appointed  by  the  snr- 
,  but  a  different  person  was  recommended  by  him 
special  guardian. 

Chancellor  said  the  general  guardian  of  the  infants  ' 
e  proper  person  to  be  appointed  to  sell  their  real 
;  and  that  another  person  ought  not  to  be  appointed 
.t  purpose  without  some  special  reasons  shown  to 
art.  That  such  a  proceeding  would  subject  the  in- 
0  extra  expense,  and  require  two  separate  accounts 
enditures  for  their  support. 

a  subsequent  day  the  father  of  the  infants,  who        [*418] 
leir  general  guardian,  presented  a  new  petition, 
ig  that  he  was  anxious  to  accept  the  trust  himself, 
at  after  diligent  application,  he  was  unable  to  pro- 
le  requisite  security,  as  required  by  the  rules  of  the 

An  order  was  thereupon  made  for  the  appoint- 
)f  another  person  as  special  guardian,  for  the  pur* 
>f  the  application. 


418 


issi. 


OASES  IN  CHANCERY. 


Tow]is«&d 

▼. 
TowDBend. 


TOWKBEXD  V.  TOWNSEND. 

Wbere  a  plea  to  the  bill  has  been  oveiraled  on  the  merits,  the  "arae  mat 

ter  cannot  be  set  np  in  the  answer  as  a  bar  to  the  suit,  withoat  the  spe^ 

cial  pennission  of  the  court. 
Where  an  interlocutory  decision  has  been  made,  the  court  has  no  power  to 

extend  the  time  for  appealing,  it  being  fixed  by  statute. 
Nor  can  the  court  vacate  the  order  and  cause  it  to  be  entered  as  of  a  i 

recent  date,  to  enable  a  party  to  appeal  therefrom. 


May  S6th  The  bill  was  filed  in  this  canse  by  the  husband  against 
his  wife  for  a  divorce  on  the  gi-onnd  of  adultery.  The  de- 
fendant pleaded  a  decree  of  separation  between  the  parties 
to  which  they  had  both  consented,  as  a  condonation  of  the 
offence  and  in  bar  of  the  suit.  On  argument  of  the  plea 
the  same  was  overruled  on  the  merits.  And  notice  of  the 
order  overruling  the  plea  was  duly  served  on  the  solicitor 
for  the  defendant.  After  tlie  time  for  appealing  bad 
passed,  and  the  time  for  answering  had  expired,  bat  before 
any  order  to  take  the  bill  as  confessed  had  been  actoaUy 
entered, 

J?.  Sedgwichj  in  behalf  of  the  defendant,  moved  that 
the  order  overruling  the  plea  be  vacated  and  entered  as 
of  a  more  recent  date,  so  as  to  give  the  defendant  the  right 
to  appeal  therefrom,  and  if  that  could  not  be  allowed,  he 
asked  permission  for  further  time  to  answer  the  bill,  avow- 
ing his  intention  to  set  np  the  same  matter  in  the  answer 
as  a  bar  to  the  suit.  He  cited  Mitf.  PI.  2M ;  Hoare  v. 
Parker,  1  Cox's  Ca.  228. 

S.  DameSj  for  the  complainant,  insisted  that  as  tlie  time 
limited  by  law  for  appealing  had  actually  expired,  the 
(*414]        court  ^ought  not  to  make  an  order  which  would  be  a  mere 
evasion  of  the  statute. 


The  Chaitcellor  decided  that  as  the  proceedings  on  the 
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part  of  tlie  complainant  had  all  been  regular,  and  there       1S81» 
liad  been  no  misapprehension  or  mistake  on  the  part  of    Townacnd 
tlie  defendant's  counsel,  it  was  not  in  the  power  of  the   Towwid 
<2onrt  to  extend  tlie  time  for  appealing.    8nch  a  proceed- 
ing, he  said,  would  be  a  virtual  repeal  of  the  statute ;  that 
tiliis  case  diflfered  from  that  of  Smith  t.  Smithy  (1  Paige's 
IR.  391,)  where  the  time  for  appealing  was  prescribed  by 
ci  rule  of  the  court.    But  he  gave  the  defendant  time  to 
jput  in  an  answer,  provided  she  did  not  set  up  the  same 
matter,  which  had  been  decided  on  the  plea  to  be  insuffi- 
cient, as  a  bar  to  the  divorce. 


Ths  counsel  for  the  defendant  asked  the  chancellor  to 
reconsider  the  latter  part  of  the  above  decision.  He  in- 
sisted that  the  defendant  had  the  right,  without  any  per- 
mission from  the  court,  to  set  up  the  same  matter  in  the 
answer  in  bar  of  the  suit,  which  had  been  previously  over- 
ruled in  the  form  of  a  plea.  To  this  point  he  cited  Mitf. 
PI.  244;  3' P.  Wms.  95  ;  2  Ves.  sen.  491 ;  1  Atk.  450  ; 
1  Cox'^  Ca.  228. 

The  Chakoellob.  After  a  full  examination  of  all  the 
authorities  on  this  question,  I  find  myself  strengthened  in 
the  opinion  before  expressed,  that  the  defendant  cannot 
set  up  in  the  answer,  as  a  bar  to  the  suit,  the  same  matter 
which  has  been  overruled,  on  the  merits,  in  the  shape  of 
a  plea.  Most  of  the  cases  cited  by  the  defendant's  coun- 
sel were  examined  by  Sutherland,  J.  and  Golden,  sena- 
tor, in  the  case  of  Mumj  v.  Coster^  (4  Co  wen's  R.  617,) 
and  those  judges  evidently  came  to  the  conclusion  that 
the  expression  in  Lm-d  Redesdale's  Treatise  was  too  gen- 
eral ;  and  that,  taken  in  the  broad  sense  contended  for  by 
the  counsel  of  the  defendant,  it  was  not  sustained  by  the 
authorities  there  referred  to.  Those  cases  only  establish 
the  principle  that  where  a  plea  is  merely  informal,  or 


V. 

Towniend 
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1831.       where  it  may  be  a  good  answer  as  to  some  part  of  the  "bill 
Townaend    onlj,  the  court  permits  it  either  to  stand  for  an  answer 
♦with  leave  to  except,  or  what  amounts  to  the  same  thbg 
in  fact,  gives  special  permission  to  the  defendant  to  insist 
npon  the  same  mattei'S  in  his  answer,  in  bar  of  the  i^ 
lief,  but  not  in  bar  of  the  discovery  sought  by  the  bilL 
This  is  probably  what  Lord  Eedesdale  means  when  he 
says :  ''  If  a  plea  is  overruled,  the  defendant  may  insist  on 
the  same  matter  by  way  of  answer."    The  same  expres- 
sion was  used  by  Chancellor  Kent  in  Goodrich  v.  iV»- 
dleton^  (4  John.  Ch.  R.  651.)    This  expression  wfs  pep 
fectly  proper  in  the  sense  in  which  it  was  there  used, 
although  he  says  nothing  as  to  the  leave  of  the  court 
He  was  merely  elucidating  the  proposition  that  whatever 
was  a  good  bar  to  the  action,  if  insisted  on  by  way  of  plea, 
would  be  equally  valid  if  the  same  defence  was  set  up  in  the 
answer.  But  in  a  subsequent  case,  {Coster  ▼.  JTt^rry,?  John. 
Ch.  R.  172,)  he  expresses  his  opinion,  that  there  is  no  case 
in  which  the  same  matter  which  has  been  decided  to  be  in- 
valid as  a  plea,  has  been  permitted  to  be  insisted  on  in  the 
answer,  even  to  a  bill  for  relief,  without  the  leave  of  the 
court    The  expression  of  Lord  Thurlo  w,  in  Hoare  v.  Poif' 
l^er^  (1  Cox's  Ca.  228,)  evidently  means  that  he  knows  of 
no  instance  where  upon  the  disallowance  of  a  plea  to  the 
discovery,  the  court  have  given  permission  to  tlie  defend- 
ant to  insist  upon  the  same  matter  in  his  answer  as  a  bar 
to  the  discovery.     He  recognizes  the  principle  that  the 
court  will  give  permission  to  the  party  to  insist  upon  th6 
same  matter  in  bar  of  the  relief;   but  he  nowhere  inti- 
mates that  it  can  be  done,  even  as  to  the  relief,  without 
special  leave  of  the  court. 

The  practice  of  the  court  of  chancery  in  this  respect  is 
perfectly  analogous  to  that  of  courts  of  law.  There,  ii 
the  defendant  demurs  to  the  declaration,  and  the  dema^ 
rer  is  overruled,  the  party  cannot  be  permitted  to  make 
the  same  objection  by  motion  in  arrest  of  judgment,  unless 
that  right  is  reserved ;  but  if  the  right  is  reserved,  he  may 
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in  arrest,  although  the  same  question  might  have       I88I. 
ietermined  on  the  demurrer.    {Pittstown  v.  Plaits'      Rtch 
,  15  John.  R.  441.    18  id.  418.)    So,  if  the  court  de-    n^dtiiMt 
igainst  the  validity  of  a  plea  in  bar,  on  the  merits, 
fendant  will  not  be  permitted  to  give  the  same  facts 
lence  on  the  trial,  under  liis  notice  with  the  general 

id  not  the  party  avowed  his  intention  of  setting  up  [*416] 
ftttersr  of  the  plea  again  in  his  answer,  the  necessary 
[nence  of  which  would  be  to  produce  delay  and 
^  to  the  complainant,  the  order  for  leave  to  answer 
have  been  general.  But  when  a  party  applies  to 
art  for  a  favor,  and  at  the  same  time  signifies  his 
ion  to  proceed  irregularly  if  the  favor  is  granted,  it 
es  the  duty  of  the  court  to  insert  such  restriction  in 
ler  as  will  prevent  the  irregularity.  If  the  counsel 
has  confidence  in  the  validity  of  the  plea,  it  is  to 
retted  that  the  defendant  has  not  taken  the  proper 
to  bring  the  question  before  the  court  of  dernier 
But  I  cannot  permit  her  to  violate  the  established 
)le8  of  the  court,  to  enable  her  to  do  that  indirectly 
perhaps  she  cannot  now  accomplish  in  any  other 

order  giving  her  permission  to  answer  must  there- 
\  entered  according  to  the  former  decision.  • 


rce  AND  ANOTHER  V.   IIaZELTINB  AND  ANOTHEB. 

n  order  to  produce  witnesses  had  been  extended  by  the  agreement 
parties,  it  was  held,  that  an  order  to  extend  the  time  to  produce 
860,  obtained  upon  an  application  ex  parte  to  the  chancellor,  after 
ne  limited  in  the  first  order  had  expired,  but  before  ^le  expiration 
time  as  enlarged  by  the  agreement,  was  regular, 
re  the  agreement  to  enlarge  the  time  to  produce  witnesses  eon- 
a  stipulation  that  the  defendant  should  hare  15  days  to  produce 
>Dy  on  his  part,  after  the  examination  of  a  witness  named  oo  the 
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1881.  part  of  tlie  compUinant  had  elosed,  it  was  held,  that  this  fact  ahooU 

'     'P'tfili     "      hhve  been  stat^  in  the  affidavit  presented  to  the  chancellor  npon  tba 

y,  ex  parte  application,  so  that  a  similar  provision  might  have  been  iDsoted 

Haaeltin^        in  the  order  granted  by  him ;  it  was  also  held,  that  the  affidavit  ihMkI 

have  stated  that  the  time  to  produce  witnesses  had  been  ones  aztsodsd 

by  stipnlation,  so  that  the  chancellor  might  have  tak«B  this  cirtiim- 

stance  into  consideration  in  deciding  upon  the  propriety  of  gnotiag 

further  time. 

June  9th  Afteb  the  tistial  order  to  produce  witnesses  had  been 
entered  in  this  cause,  and  notice  thereof  served,  the  p«^ 
ties  entered  into  a  stipulation  to  extend  the  time  to  exam- 
ine the  witnesses  until  the  Ist  of  May,  1831.  It  was  abo 
stipulated,  that  if  the  complainants  examined  W.  H.  Sev- 
[*417]  ard  as  a  witness,  the  *defendant  should  have  16  daja, after 
such  examination,  to  produce  testimony  on  his  part.  Oa 
the  25th  of  April  the  solicitor  for  the  complainant  pre- 
sented an  affidavit  to  the  chancellor,  stating,  among  otlief 
things,  that  the  time  for  taking  testimony  in  the  Ciwae 
would  expire  on  the  1st  of  May.  On  this  affidavit  an  ex 
parte  order  was  obtained,  extending  the  time  to  take  testi- 
mony for  sixty  days. 

J.  Edwards^  in  behalf  of  the  defendant,  moved  to  8^ 
aside  this  order  for  irregularity.  He  insisted  that  it  was 
irregular  to  obtain  an  ex  parte  order,  after  the  time  lini- 
ited  by  the  original  order  had  expired ;  although  the  time 
had  been  extended  by  stipulation.  At  all  events,  he  saia, 
it  was  improper  to  obtain  a  general  order  ex  parte,  thereof 
annulling  the  agreement  respecting  Seward's  examination, 
contained  in  the  stipulation. 

J.  Bhoadea^  contra,  contended  that  under  the  86th  rule, 
one  order  to  extend  the  time  might  be  obtained  without 
notice,  although  the  time  had  been  previously  extended 
by  a  stipulation  between  the  parties. 

The  Chancellor.  Tlie  86th  rule  makes  no  exception 
of  the  case  where  the  time  to  produce  proofs  has  been 


Stoobs  and  others  v.  "Kblsst  ahd  others. 

6  there  is  no  allegation  of  fraud  or  colliuion  between  the  complainant 
i  the  sheriflT,  the  return  of  an  execution  at  law  unsatisfied  is  suffioient 
lathoriM  the  filing  of  a  judgment  creditor's  bill,  although  the  sheriff 
I  told  the  defendants  had  some  interest  in  property  which  might  h% 
I  on  the  executioa 

sheriff  improperly  returns  an  execution  unsatisfied,  when  there  is 
[)erty  of  the  defendant  in  his  bailiwick  sufficient  to  pay^e  judgment, 
er  wholly  or  in  part,  the  proper  remedy  of  the  defendant  it  by  an 
lication  to  the  court  out  of  which  the  exeeution  ifliiied«  to  set  iMidl 
i*etum ;  or  by  a  suit  against  the  sheriff 


T. 
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e  extended  by  the  consent  of  the  adverse  party.  In  IBSL 
respect  it  differs  from  the  125th  rule,  which  contains 
3zpress  provision  for  such  a  case,  in  relation  to  answers 
replications.  It  was  not  therefore  irregular  to  make 
application,  ex  parte,  within  the  time  given  by  the 
alation.  As  the  time  was  enlarged  by.  the  agreement 
he  parties,  it  had  not  actually  expired  at  the  time  the 
)arte  order  was  obtained.  But  as  the  time  had  been 
xged  by  stipulation,  that  fact  should  have  been  stated 
16  affidavit,  to  enable  the  chancellor  to  judge  whether 
tier  time  ought  to  be  granted  under  such  circumstances, 
special  agreement  as  to  the  examination  of  Seward 
It  also  to  have  been  stated,  so  that  a  similar  provision 
lit  have  been  inserted  in  the  order.  If  the  facts  had 
>een  stated,  as  they  now  appear,  I  should  have  ex- 
ed  the  time,  on  the  €fx  parte  application ;  but  I  should 
)  directed  the  same  provision  to  be  ^inserted  in  the  [*4181 
r  which  the  parties  bad  agreed  to  in  their  stipulation, 
application  to  set  aside  the  order  for  irregularity  is 
ed,  but  without  costs ;  and  the  defendants  are  to  have 
lays,  after  the  examination  of  Seward,  to  produce 
F  proofs,  provided  he  is  examined  as  a  witness  on  the 
of  the  complainants,  as  provided  for  in  the  stipulation. 
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1831.  This  was  a  judgment  creditors's  bill,  filed  upon  th< 

Stoon      return  of  an  execution  unsatisfied.     After  the  coming  in 
KelMy.      ^^  ^^®  answer  of  the  defendants, 

June  »ti.        j-  ff^^^^  j^  behalf  of  tlie  complainants,  applied  foi 
the  appointment  of  a  receiver. 

Z.  Sai/tj  for  the  defendants,  resisted  the  application, 
upon  the  ground  of  a  statement  contained  in  their  answer 
that  they  were  the  owners  of  a  lot  of  land,  the  valne  of 
which  exceeded  the  amount  of  a  mortgage  charged  thero 
on ;  and  that  before  the  return  of  the  execution,  they  gave 
notice  to  the  sheriff  of  the  fact,  and  requested  him  tc 
advertise  the  lot  for  sale ;  but  that  he  refused  to  do  so, 
and  returned  the  execution  unsatisfied. 

The  Chancellob.  As  there  is  no  allegation  of  any 
fraud  or  collusion  between  the  complainants  and  the  8he^ 
itf,  or  that  the  former  had  any  notice  of  the  alleged  inte^ 
est  of  the  defendants  in  the  lot  at  Buffalo,  the  retnni  of 
[*419]  the  sheriff  was  *8ufiBcient  to  autliorize  the  filing  of  thi 
bill.  If  the  sheriff  has  made  a  false  return,  by  which  tlw 
defendants  have  been  subjected  to  the  costs  of  these  pro- 
ceedings, they  may  recover  their  damages  in  an  action 
against  him ;  or  they  might  have  applied  to  the  supremo 
court  to  set  aside  the  return.  This  court  has  no  jurisdic' 
tion  to  grant  such  relief,  in  a  suit  to  which  tlie  sheriff  is 
not  a  party.  {Stratford  v.  Twynam^  Jac.  E.  418.)  Be- 
sides, it  is  not  pretended  that  the  property  was  sufficient 
to  satisfy  the  whole,  or  any  considerable  part  of  the  judg" 
ment.  The  object  of  the  defendants  was  probably  to 
create  delay,  until  they  could  place  thei*'"  other  propertf 
beyond  tlie  reach  of  these  creditors.  Tlie  order  for  tb« 
appointment  of  a  receiver  must  therefore  be  ^>anted;  and 
the  defendants  must  be  left  to  their  remedy,  it  ^ey  ha^* 
any,  against  the  sheriff. 
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1881. 
EUNB  AND  OTHERS  V.   L'AmOUBEUX,   CJOMMTITKB  OF  JJAxBtWlvaL 

Staffobd. 

iLn  b&nt  is  only  liable  for  neceesAries,  when  he  has  no  other  means  of  ob- 
taining them  except  by  the  pledge  of  his  personal  credit  If  the  infant 
ii  nnder  the  care  of  a  parent  or  guardian,  who  has  the  means,  and  if 
willing  to  iiumish  what  is  actually  necessary,  he  cannot,  without  the  con- 
mt  of  such  parent  or  guardian,  make  a  binding  contract  for  artidea 
which,  nnder  other  circumstance,  would  be  deemed  necessaries. 
Where  a  person  deals  with  an  infant,  he  is  bound,  at  his  peril,  to  inquire 
sad  ascertain  the  real  circumstances  of  the  infant,  and  whether  he  is  in 
a  ritoataon  to  bind  himself  by  a  contract  for  necessaries. 

This  canse  was  heard  on  exceptions  to  the  report  of    Jane  2lit 
master  Hoyt,  disallowing  the  claims  of  the  petitioners 
against  the  estate  of  John  Stafford  in  the  hands  of  his  com- 
mittee.    Bj  the  evidence  before  the  master,  it  appeared 
that  the  father  of  John  Stafford  died  in  October,  1819, 
leaving  him  then  about  19  years  of  age,  and  entitled  to  a 
very  considerable  estate.    In  November  of  tlie  same  year, 
Spencer  Stafford,  the  uncle  of  John,  was  appointed  his 
puurdian,  by  the  surrogate  of  the  county  of  Albany,  and 
•*nmed  the  discharge  of  that  trust    The  guardian  pro- 
ved suitable  boarding  places  for  his  ward,  who  was  idle 
^i  dissipated,  and  made  every  exertion  to  *withdraw        [♦420] 
«imih)m  his  dissolute  associates,  and  to  prevail  upon  him 
feimdertake  some  useful  and  regular 'employment.    The 
S^>Hrdian  was  at  all  times  able  and  willing  to  furnish  his 
^'•'dwith  all  necessary  clothing,  &c. ;  and  he  gave  notice 
to  the  public  not  to  trust  him.    John  Stafford,  the  ward, 
^^  however  boarded,  and  furnished  with  liquor,  clothing, 
^oneyj  horses,  carriages,  &c.,  by  the  petitioners  and  oth- 
^  for  which  they  now  claimed  compensation  from  his 
^^te.    Within  a  few  days  after  John  Stafford  became  of 
^R*©,  Judge  UAmoureux  was  appointed  the  committee  of 
^  estate,  under  the  act  concerning  habitual  drunkards ; 
^^  some  of  the  claims  of  the  petitioners  were  for  articlet 
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1381.       furnished  to  Stafford  after  that  period.    The  master  at 

Mine      lowed  to  one  of  the  petitioners  a  small  claim  for  a  debt 

LMlmbwa  contracted  after  Stafford  became  of  age,  and  before  the 

appointment  of  the  committee,  bnt  disallowed  all  the  rest 

To  this  decision  of  the  master,  the  petitioners,  whose 

claims  were  disallowed,  excepted. 

P.  Oansevoorty  for  the  petitioners. 

X  HAmourefuXy  committee,  in  person. 

The  Chancellor.    An  infant  is  liable  for  neceaBaries, 
suitable  to  his  rank  and  condition,  when  he  has  no  other 
means  of  obtaining  them  except  by  the  pledge  of  his  own 
personal  credit.    But  if  he  is  under  the  care  of  a  parent 
or  guardian,  who  has  the  means,  and  is  willing  to  famish 
him  what  is  actually  necessary,  the  infant  can  make  no 
binding  contract  for  any  article  whatever,  without  the 
consent  of  his  legal  protector  and  adviser.   In  Brainbridj$ 
V.  Pickering,  (2  W.  Black.  R.  1325,)  the  court  held  that 
an  infant  could  not  bind  herself  to  a  stranger,  under  such 
circumstances,  for  what  might  otherwise  be  allowed  as 
necessaries.    A  similar  decision  was  made  by  the  court 
of  appeals  of  South  Carolina,  in  the  case  of  SvJl  v.  Oo^ 
noUy,  (3  M'Cord's  L.  R.  6.)    In  this  case,  it  appeare  that 
the  guardian  made  suitable  provisions  for  tlie  clothing 
and  sustenance  of  his  ward,  and  endeavored  to  withdraw 
him  from  his  vicious  courses.     Probably  he  might  have 
succeeded,  had  it  not  been  for  the  aid  furnished  to  this 
[*421]        profligate  young  man  by  the  petitioners  and  ♦others. 
Some  of  them  must  have  known  that  he  was  selling  his 
clothes,  and  squandering  the  means  they  furnished  him,  to 
obtain  liquor,  and  to  defeat  the  plans  which  were  formed 
for  his  reformation.    Those  who  had  actual  knowledge  of 
the  facts  deserve  punishment  rather  than  compensation. 
It  is  probable  some  of  the  petitioners  were  not  aware  that 
he  was  a  minor  and  had  a  guardian ;  but  that  will  not 
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nako  hi8  contract  binding  for  articles  which  were  not  ^BSi. 
iccessary,  nnder  the  actual  circumstances.  In  Ford  t.  Kline 
FolAerffiUy  (1  Peake's  N.  P.  230,)  Lord  Kenyon  decided  uAmiiwiut 
Jiat  an  infant  was  not  liable  for  clothing,  where  it  was 
>rovod  that  his  father  furnished  him  with  all  that  was 
ictaally  necessary.  He  says  :  "  Whether  he  was  living 
with  his  father  or  not,  the  person  who  dealt  with  him  was 
bound  to  inquire  and  know  who  he  was."  Here,  it  was 
known  to  every  one  who  was  acquainted  with  the  infant, 
that  he  was  idle  and  intemperate.  If  they  chose  to  fur- 
nish him  supplies,  under  such  circumstances,  without  any 
inquiries  as  to  the  actual  situation  of  the  property,  or  as 
to  his  ability  to  contract,  they  must  bear  the  loss.  Hun- 
dreds of  young  men  of  property  have  been  irretrievably 
rnined,  especially  in  our  large  cities,  by  being  furnished 
with  supplies,  under  tlie  pretence  of  their  being  necessa- 
ries, contrary  to  the  wishes  of  their  parents  and  guardians. 
It  is  to  be  hoped  the  legislature  will  interfere,  and  make 
it  a  criminal  offence  for  any  person,  knowingly,  to  inter- 
fere with  parental  authority,  or  the  rights  of  guardianship, 
in  furnishing  indiscreet  or  profligate  young  men  with  the 
means  to  continue  in  their  vicious  courses.  In  a  recent 
case  in  the  city  of  New  York,  a  minor  who  had  been 
mined  by  such  conduct,  and  to  whom  money  had  been 
loaned  at  a  most  enormous  rate  of  interest,  was  persuaded 
by  the  usurer  to  bind  himself  by  oath  to  pay  the  whole 
amount  when  he  should  become  of  age,  without  making 
any  objection  to  the  legality  of  the  loan.  Such  things,  I 
am  informed,  are  quite  common  in  some  of  our  cities. 

Although  this  case  is  not  one  of  that  aggravated  charac- 
ter, it  is  nevertheless  impossible  to  allow  these  claims 
without  overturning  settled  principles  which  are  very 
essential  to  the  peace  and  happiness  of  private  families, 
ind  to  the  preservation  of  ^public  morals.  The  master,  [*423* 
iierefore,  has  decided  correctly.  The  exception  must  be 
overruled,  with  costs  to  be  paid  by  the  petitioners  who 
lave  excepted,  and  the  report  is  confirmed.    As  the  peti- 
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IMI.  tioners  have  brought  their  claims  before  the  court  in  th^^ 
L'Amoareuz  least  expensive  manner  possible,  and  as  the  estate  in  th  ^^ 
Q^l^  hands  of  the  committee  is  ample,  I  shall  not  charge  then:^^ 
with  costs  on  the  reference.  But  as  they  appealed  frocrrao 
a  correct  decision  of  the  master,  after  all  the  facts  of  th^e 
case  had  been  fully  ascertained,  they  cannot  be  excus^^ 
from  the  payment  of  that  part  of  the  expense  occasions 
by  such  appeal. 


L'Amoureux,  coMMirTEE  OF  Staffobd,  v.  Cbosbt. 

Where  the  defendant,  an  inn-keeper,  persisted  in  harboring  an  ioiSuity  aod 
furnishing  him  with  supplies  against  the  will,  and  contrary  to  the  ex- 
press directions  of  his  guardian,  who  was  endeavoring  to  refom  hii  dis- 
sipated habits,  the  court  of  chancery  would  not  permit  the  defeodint  to 
retain  the  fruits  of  his  improper  conduct  out  of  the  estate  of  the  infant. 
And  the  defendant  having  obtained  a  judgment  bond  from  the  infiint 
during  his  minority,  and  another  a  few  days  after  he  became  of  igtibot 
which  was  overreached  by  an  inquisition  finding  him  incompetent  to 
contract  on  account  of  habitual  dnmkenness,  both  judgments  wore  di> 
creed  to  be  set  aside  and  cancelled. 

The  statute  gives  the  court  of  chancery  the  exclusive  care  and  emtody  of 
the  persons  and  estates  of  idiots,  lunatics,  and  habitual  dronkardi;  ud 
aU  contracts  made  by  them,  and  all  gifts  of  their  property  or  eSiet^ 
after  the  actual  finding  of  an  inquisition  declaring  their  incompotOBCC, 
are  actually  void. 

The  inquisition  is  only  prima  facie  evidence  of  the  InYalidity  of  an  setdone 
by  the  lunatic  or  drunkard  before  the  issuing  of  the  commiaiiOB,bat 
which  is  overreached  by  the  finding  of  the  jury. 

It  is  a  contempt  of  the  court  for  a  person  to  interfere  with  the  proportyef 
a  lunatic,  (Sec,  after  he  is  informed  of  the  institution  of  proeaediop  ^ 
declare  his  incompetency. 

After  the  finding  of  an  inquisition  declaring  the  incompetency  of  tboiiu*' 
tic,  <&c.,  the  proper  remedy  of  creditors  is  by  an  application  to  the  ooo^ 
by  petition,  for  the  payment  of  their  debts,  if  the  committee  deefioo^ 
charging  them  without  the  direction  of  the  court ;  and  if  their  deniBdA 
are  disputed  or  doubtful,  it  may  be  referred  to  a  master  to  sic«tai» 
whether  they  are  equitably  due. 

It  is  not  proper  to  subject  the  estate  of  the  lunatic,  Ac,  to  the  escpeoss  ^ 
a  proceeding  by  biU  against  his  committee,  except  by  the  diMctioa  of  *^* 
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court ;  and  it  is  a  contempt  of  the  conrt  to  commence  a  suit  at  law  with-         1881. 

«nt  its  permission.  UAmounnz 

rhe  statute  having  given  to  the  court  of  chancery  the  exclusive  jurisdiction  y. 

in  such  cases,  and  charged  it  with  the  duty  of  providing  for  the  payment       Croeby, 
of  the  debts  of  the  idiot,  lunatic  or  drunkard,  out  of  hid  estate,  the  chan- 
cellor will  see  that  the  legal  and  equitable  rights  of  the  creditors  are 
protected  and  enforced.     But  this  must  be  done  according  to  the  usual 
forms  of  proceedings  in  this  court,  or  under  its  direction. 

The  bill  in  this  cause  was  filed  to  set  aside  two  several  Jan«  2M 
ndgnients  against  John  Staflford,  entered  np  on  bonds 
nd  warrants  of  attorney  ;  the  one  obtained  while  he  was 
Q  infant,  and  the  other  after  he  had  been  found  incapable 
f  managing  his  estate  by  reason  of  habitual  drunkenness. 
he  facts  are  sufficiently  stated  in  the  opinion  of  the 
onrt,  and  in  the  preceding  case  of  Kline  and  others  v. 
?Amaureux.    (Vide  ante,  p.  419.) 

«/".  VAmoureuXj  in  person.  The  several  contracts, 
lade  by  John  Stafford  and  the  defendant  previous  to  the 
)nner  arriving  at  the  age  of  twenty-one,  including  the 
rst  judgment,  were  not  binding  on  Stafford :  1st.  Because 
e  was  an  infant,  and  the  articles  funiished  were  not  of 
be  class  called  necessaries ;  2d.  If  all  or  any  of  the 
rticles  furnished  Stafford  were  of  the  class  called  neces- 
aries,  still  the  contracts  were  not  binding  on  him,  as  he 
lad  a  faithful  guardian  who  fully  provided  for  him.  Tlie 
)re8umption  is  in  favor  of  the  guardian  until  strong  cir- 
nunstances  of  suspicion  are  shown  against  him. 

When  Stafford  confessed  the  second  judgment  his  estate 
«^as  so  far  in  the  custody  of  the  law  as  to  prevent  its 
)eing  affected  by  the  acts  of  an  individual ;  especially 
^hen  that  individual  acts  with  a  full  knowledge  of  all  the 
acts. 

Tlie  court  of  chancery  is  the  general  guardian  of  idiots, 
inatics  and  habitual  drunkards,  and  the  general  trustee 
r  their  property;  and  when  the  court  has  signified  its 
itention  to  take  the  charge  of  their  persons  and  property 
y  committing  them  to  a  guardian  and  committee,  though 
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1881.       it  does  not  accomplish  it  in  a  given  time,  yet  it  will  nd 
UAmoureux  suffer  itself  to  be  outdone  by  an  individual.    The  act  of 
Craiby.     *'^®  defendant  in  obtaining  the  second  judgment  was  a 
contempt  of  the  court. 

It  was  found  by  the  inquisition  that  Stafford  had  been 
incompetent  to  contract  for  two  years.  Of  the  finding  of 
[♦424]  this  *inquisition  the  defendant  had  notice.  He  aided  in 
the  opposition  made  to  it.  An  inquisition  found  under 
such  circumstances  is,  at  least,  prima  facie  evidence  of 
the  incapacity  of  Stafford  to  contract.  If,  however,  Staf- 
ford was  not  entirely  incompetent  to  contract  and  dispose 
of  his  property,  at  the  time  he  confessed  the  second  judg- 
ment, eitlier  on  the  ground  of  his  property  being  in  the 
custody  of  the  law,  or  of  the  entire  imbecility  of  his  mind; 
yet,  the  second  judgment,  under  the  circumstances  of  this 
case,  is  void,  it  having  been  fraudulently  obtained. 

Fraud  is  divisible  into  four  heads  :  Ist.  Actual  fraud, 
by  suppressing  the  truth,  or  suggesting  falsehood;  2d. 
Tliat  which  is  apparent  from  the  intrinsic  nature  and  sub- 
ject of  the  agreement  itself;  3d.  That  which  arises  from 
the  circumstances  and  condition  of  the  contracting  parties; 
4th.  Fraud  on  creditors.    (Newland  on  Contracts,  352.) 

The  present  case  is  one  under  the  third  head.  The  con- 
tracts with  Stafford  being  highly  immoral  and  uncon- 
scionable, the  weakness  of  his  mind  furnishes  the  strongest 
evidence  of  fraud.  Several  principles  have  been  settled 
which  entitle  us  to  the  relief  we  ask.  It  has  been  held 
that  where  an  unconscientious  advantage  has  been  taken 
of  the  situation  of  a  person,  although  not  fraud  in  contem- 
plation of  law,  chancery  will  relieve.  {Lyon  et  d.  v. 
Tallmadge  et  al.  on  appeal,  14  John.  R.  501.)  So  a  court 
of  chancery  will  recognize  an  imbecile  state  of  the  human 
mind  which  is  short  of  idiocy  or  lunacy.  (In  the  matter 
of  J.  Barker,  2  John.  Ch.  R.  232.)  And  weakness  of  uu 
derstanding  is  an  item  in  the  proof  of  fraud,  against  wliiA 
a  court  ot  eqdity  will  relieve,  when  it  can  be  collected 
from  tlie  circumstances.    {Jackson  v.  King^  4  (Jovens 
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R.  207.)    And  where  an  infant  has  been  unwarily  en-       issi. 
trapped,  immediately  on  coming  of  age,  into  a  ratification  VAmovnvK 
of  his  acts  while  an  infant,  equity  will  relieve  him  from     Crkbf 
snch  ratification*    (Bingham  on  Infancy,  69.    Brook  v» 
GaUy,  2  Atk.  84.    2  Starkie,  723.     2  Mad.  Ch.  R.  753.) 
Fraud  at  law  mnst  be  proved,  but  in  equity  it  may  be 
presumed*    A  lunatic  may,  or  may  not  be  made  a  party 
in  a  suit,  to  avoid  his  acts  before  inquisition  found.    (In 
the  matter  of  Hallock,  7  John.  Ch.  R.  24.) 

♦«/'.  V.  2V.  Tates^  for  the  defendant,  contended,  1st  f*425' 
That  John  Stafford,  after  he  became  twenty-one,  and 
before  any  committee  was  appointed  for  him,  ratified  and 
confirmed  the  debt  due  to  the  defendant ;  2d.  That  he 
was  not  incapable  to  do  so,  by  reason  of  mental  imbe- 
cility, or  of  drunkenness;  8d.  That  the  debt  due  the 
defendant  was  moderate  in  amount,  (about  $400  only ;) 
that  not  one  eighth  part  of  it  was  for  liquor;  that  John's 
estate  was  large,  and  the  defendant's  claim,  so  far  from 
being  large,  or  extravagant,  was  the  reverse ;  4th.  That 
the  complainant,  by  filing  tlie  bill,  and  persevering  therein 
\o  the  hearing  of  this  cause,  has  exhibited  a  greater  dis* 
regard  of  the  interests  of  John,  and  has  committed  a 
greater  vraste  of  his  property,  than  that  which  he  professes 
to  prevent ;  5th.  That  he  ought  to  pay  defendant's  costs 
aut  of  his  own  pocket :  or,  6th»  Out  of  the  funds  or  estate 
rf  John.  In  sapport  of  these  positions  he  cited  the  fol- 
lowing cases :  Tinman  v,  Wilaon^  6  John.  Oh.  R.  411 ;  3 
Bac.  Abr.  611 ;  2  Str.  690 ;  Borthwick  v.  Carruthers^  1 
Dum.  &  East,  648;  Abn  Eq.  282;  High,  on  Lun.  106, 
111,  115, 118, 119,  181. 

The  counsel  also  insisted  that  the  case  in  Brook  v. 
Galley  (2  Atk.  84,)  had  no  analogy ;  that  there  the  infant 
had  seven  shillings  sterling  a  week,  pocket  money,  (nearly 
two  dollars ;)  here  he  had  scatoely  any ;  that  there  the  in- 
fant went  to  school,  and  the  Severn  keeper  often  con- 
cealed and  de^idd  hi£n;  not  so  \va\     And  that  even  in 
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isai.       that  case  the  court  allowed  a  suit  at  law  to  be  brought,  tc 
I/Amoumx  try  the  question  of  consideration. 

Thk  Chancellor.  In  the  case  of  Kline  and  athen  ▼. 
IJAmourexiXy  which  has  just  been  decided,  the  facts  as 
to  this  young  man,  and  tlie  law  in  relation  to  contracts 
made  with  an  infant  under  such  circumstances,  are  fully 
stated.  It  is  therefore  unnecessary  again  to  repeat  what 
was  said  in  that  case.  There  are,  however,  in  this  case 
some  facts  which  require  particular  comment  It  appears 
by  tlie  testimony  of  the  guardian  that  soon  after  his  ap- 
pointment ho  called  upon  the  defendant,  in  a  friendly 
manner,  and  informed  him  of  the  appointment;  and 
stated  to  him  tliat  he  provided  everything  necessary  for 
tlie  infant,  and  permitted  him  neither  to  buy  nor  sell. 
[  426]  #jio  also  requested  of  the  defendant,  as  a  particular  favor, 
that  ho  would  neither  harbor  nor  trust  his  wai'd.  Not- 
withstanding this  friendly  admonition  of  the  guardian, 
and  his  subsequent  remonstrances,  the  defendant  persisted 
in  harboring  and  furnishing  the  infant  with  supplies ;  and 
by  this  course  of  conduct  he  probably  contributed  a? 
much  OS  any  other  person  to  the  absolute  ruin  of  this  un- 
fortunate young  man.  Under  such  circumstances  it  is 
not  material  to  go  into  the  inquiry,  which  was  objected 
to  on  the  examination  of  the  witness,  whether  he  was  not 
in  the  habit  of  seducing  minors,  and  drawing  them  into 
haunts  of  vice  and  intemperance,  for  the  purpose  of  after- 
waixls  defrauding  them  of  their  property.  His  conduct  in 
harboring  and  trading  with  tlie  infant,  in  defiance  of  the 
rights  of  the  guardian,  would  have  been  sufficient  to  have 
induced  tlie  English  court  of  chancery  to  commit  him  to 
the  Fleet  prison.  And  it  is  sufficient  here  to  make  it  the 
duty  of  this  court  to  deprive  him  of  the  fruits  of  his  ille* 
gal  and  improper  conduct,  unless  there  is  some  unboid* 
ing  rule  of  law  which  prevents  the  exercise  of  the  power. 
It  therefore  remains  to  be  seen  whether  the  complainant 
ii  tntilled  to  the  relief  sought  by  his  bilL 
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e  firet  judgment  bond  was  obtained  from  Stafford       I88i- 
ig  his  infancy,  and  to  cover  an  account  for  articles  LAmonrwix 


Croil>y. 


h  never  were  of  the  least  possible  benefit  to  him  or 
9  estate.  It  is  also  overreached  bj  the  inquisition, 
1  by  one  of  the  most  respectable  juries  that  could  be 
ted  in  the  city  of  Albany,  under  the  advice  and  di- 
311  of  a  most  able  and  competent  board  of  commis- 
rs.  By  the  inquisition  it  is  found  that,  at  the  time 
le  execution  of  that  bond  and  warrant,  Stafford,  in 
:ion  to  the  disability  arising  from  his  infancy,  was  in- 
)etent  and  unfit  for  the  government  of  himself  or  his 
e  in  consequence  of  habitual  drunkenness.  Although 
Snding  is  not  conclusive  evidence  against  the  defend- 
who  has  neglected  to  traverse  the  inquisition;  yet, 
nnection  with  the  other  testimony  in  the  cause,  it  is 
;ient  to  satisfy  me  that  the  judgment  could  not  be 
ined,  even  if  Stafford  had  been  of  full  age  at  the 
that  bond  and  warrant  were  executed.  The  same 
.rks  are  applicable  to  the  second  judgment.  But  as 
at  there  is  ^another  insuperable  objection.  When  [*427] 
last  bond  and  warrant  were  executed  this  court  had 
ned  complete  jurisdiction  and  control  over  the  prop- 
of  Stafford,  not  only  by  the  Us  pendens  which  was 
ed  by  presenting  the  petition  for  a  commission,  but 
16  actual  finding  of  an  inquisition  declaring  him  in- 
)etent  to  manage  his  estate.  The  statute  gives  this 
',  the  exclusive  care  and  custody  of  the  persons  and 
es  of  all  idiots  and  lunatics. [1]    By  the  act  of  March 

See  Waterman's  Am.  Ch.  Dig.  tit  Idiots  and  Lunatics.  A  person 
,nd  dumb  from  his  nativity  is  not,  therefore,  an  idiot,  or  non  compos 
I ;. though  Buch  perhaps  may  be  the  legal  presumption,  until  his 
I  capacity  is  proved  on  an  inquiry  and  examination  for  that  purpose. 
r  V.  Fisher,  4  Johns.  Ch.  Rep.  441.  A  marriage  of  an  idiot  or  lun*- 
roid  ;  but  it  should  be  declared  void  by  the  judicial  decision  of  some 
of  competent  jurisdiction.  Wightman  v.  Wiphtman,  <  Johns.  Ch. 
46.  A  lunatic,  who  has  been  found  so  by  an  inquisition,  may,  if 
ed  to  reason,  make  a  will,  although  the  decree  assigning  him  a 
ian  remains  unreversed.     Stone  v.  Daman,  12  Mass.  Rep.  498.    It  is 


42T  CASES  Ix\  CHANCERT. 

1881.       16th,  1821,  whicSli  was  in  force  when  these  proceeding? 

L'Amoureux  were  instituted,  the  same  jurisdiction  was  conferred  as  to 

Crolbv      *^^  estates  of  habitual  drunkards ;  and  by  the  revbed 

not  every  case  of  menial  weakneee  or  imbecility  which  wiU  atitboriz*  the 
court  of  chancery  to  exercise  the  power  of  appointing  a  committea  of  the 
person  and  estate.     But  to  Justify  the  exercise  of  the  power,  the  mind  of 
the  indiridoal  must  be  so  fur  impaired  as  to  be  reduced  to  a  state  which, 
as  an  original  incapacity,  would  hare  constituted  a  case  of  idiocy.    In 
the  matter  of  Morgan,  7  Paige,  286.     It  is  not  sufficient  on  a  commisiiOB 
of  lunacy,  for  the  jury  to  find  that  the  individual  proceeded  against  is  in 
capable  of  managing  his  affaira  or  governing  himself^  in  consequenee  ot 
mental  imbecility  and  weakness.     lb.     To  authoiize  the  court  to  appoint 
a  committee  upon  the  presumption  that  his  mind  is  so  far  impaired  as  to 
reduce  it  to  the  standard  of  idiocy,  the  jury  must  find  distinctly  that  he  is 
of  unsound   mind,  and  mentally  incapable  of  governing  himself  or  ol 
saanaging  his  affairs.    IK     Insanity  is  not  always  obvious;  whether  it  dia 
or  did  not  exist  at  a  particular  period  is  oftentimes  a  perplexing  queatioa 
for  courts  and  juries.     Singleton's  will,  8  Dana,  221.     Indicia  of  mono- 
mania stated.     lb.     Where  the  devises,  conveyances,  and  contracts  of  an 
imbecile  person  have  been  set  aside,  they  were  held  void,  not  on  i^coQnt 
of  the  general  and  positive  disability  of  the  party  to  perform  aU  nmilar 
aots,  but  because  the  whole  transaction  with  its  accompanying  circum- 
stances, including  of  course  the  fact  of  mental  imbecility,  evinced  that  hii 
consent  was  wanting  to  the  particular  act,  the  subject  of  adjadicatioa. 
Stewarfa  executor  v.  LUpenard^  26  Wend.  255.     The  fitness  aud  propriety 
of  the  act  itself  are  regarded  as  an  essential  and  most  impoi/4int  part  of 
the  evidence  of  capacity.     Verplanck,  senator,  lb.  313.     If  tne  estate  of  s 
lunatic  be  expended  in  his  support,  the  court  will,  on  petition  of  his  com- 
mittee and  report  of  a  master,  order  the  lunatic   to  be  delivered  over  to 
the  overseers  of  the  poor.     Matter  of  McFarlnne,  2  Johns.  Ch.  Rep  4401 
In  the  management  of  the  lunatic's  estate,  the  inlt^rest  of  the  luoatio  ii 
more  regarded  than  the  contingent  interest  of  tiiose  ^<|bo  may  be  eotitlsd 
to  the  succession  ;  and  the  court,  if  it  be  for  the  interSS^f  the  loostic, 
may  direct  real  estate  to  be  converted  into  per8onal,  or  j>ei*scMl  *o^  f®*^ 
Thus  it  may  direct  timber  standing  to  be  sold.     Matter  ofl^^^*  * 
Johns.  Ch.  Rep.  847.     A  wife,  being  a  lunatic,  and  put  under  the\?*  ^  * 
eommittee  by  the  county  court,  will  be  restored  to  her  husband  U*^ 
cree  of  the  court  of  chancery,  upon  his  giving  a  bond  and  security 
ing  to  law.     Coleman's  case,  4  lien.  <&  Munf.  506.     The  court  of  clmn'^ 
in  New  York  having,  by  statute,  the  care  and  custody  of  idiot*  and  k^ 
tics,  has  the  entire  jurisdiction  of  the  subject ;  and  it  rests  m  cho  soui 
discretion  of  the  court  to  direct  the  manner  in  which  the  question  o 
lunacy  shall  be  tried.     Generally,  the  verdict  of  a  jury  is  tnd  most  &aik 
factory  upon  an  issue  made  up  and  prepared  for  trial  uuder  the  directioi 
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.tniles  the  same  authority  is  extended  to  their  persons       18«1. 
o.    The  inquisition  under  the  commission  of  this  court  L'Amourenz* 
tji  the  nature  of  an  inquest  of  office  at  the  common  law. 


V. 

Grotby 


Um  court.  Matter  of  Wendell^  1  Johns.  Ch.  lUp.  600.  An  inquisition 
L^D«cy»  taken  abroad,  or  in  a  foreign  state,  is  not  sufficient  to  authorize 
^m^t  of  the  lunatic's  estate  for  his  maintenance,  but  it  is  sufficient  to 
^lorize  the  issuing  a  new  commission  here,  and  may  perhaps  be  sufficient 
^%md  of  eridence  to  warrant  an  inquisition  here  on  such  new  commit- 
c^  Matter  of  Perkintf  2  Johns.  Ch.  Rep.  124.  A  commission  of  lunacy 
3^  issue  against  a  person  resident  abroac^.  lb.  A  commission  in  nature 
«  writ  de  lunatico  inquirendo  will  be  awarded  in  the  case  of  a  person 
beeile  and  incapable  of  managing  his  affiiirs,  from  old  age,  sickness,  or 
^er  cause,  and  upon  the  return  of  the  inquisition,  a  committee  of  his 
«te  will  be  appointed.  Matter  of  Barker^  2  Johns.  Ch.  Rep.  282.  On 
Dof  that  th«  lunatic  had  recovered  his  senses,  a  commission  of  lunacy 
u  superseded.  Ex  parte  Drayton^  1  Desau.  144.  On  a  petition,  by  a 
Mtie,  to  supersede  the  commission,  and  to  be  restored  to  his  estate,  on 
\  reeovery,  the  court  will  either  order  it  to  be  referred  to  a  master  to 
ce  proof  as  to  Uie  allegation  in  the  bill,  and  to  examine  the  lunatic  if 
thinks  fit,  and  to  report  the  proof  and  his  opinion  thereon,  or  direct  the 
latie  himself  to  attend  in  court  to  be  examined  by  the  chancellor. 
\Uer  of  Hankt,  2  John&  Ch.  Rep.  567.  Ou  the  petition  of  a  lunatic  for 
I  discharge  of  bis  committee  on  the  ground  of  restored  sanity,  it  is  in 
)  sound  discretion  of  the  court  to  allow  him  to  traverse  the  inquisition, 
to  try  the  question  on  a  feigned  issue.  And,  if  the  lunatic  make  re- 
it«d  application,  the  court  may,  in  its  discretion,  order  the  costs  of  the 
•eeedings  to  be  paid  by  the  lunatic  himself,  or  his  friends,  and  not  to 
ae  out  of  his  estate.  Matter  of  McLean^  6  Johns.  Ch.  Rep.  440.  Any 
(behavior  in  the  execution  of  a  commission  is  a  good  ground  for  quash- 

it,  and  although  there  may  have  been  some  irregularity  in  the  pix)ceed- 
9,  yet  if,  as  in  this  case,  substantial  justice  has  been  done,  the  court  will 
.  let  aside  the  inquisition  and  order  a  new  one.  Ex  parte  Olen,  4  Desan. 
J,  049.  The  Jurisdiction  of  the  court  over  the  person  and  property  of 
■sons  of  unsound  mind  is  not  restiicted  to  cases  of  idiocy  or  lunacy, 
ietly  speaking ;  it  extends  also  to  cases  of  every  person  who,  in  conse- 
»nce  of  old  age,  disease,  or  any  other  cause,  is  in  such  a  state  of  mental 
becility  ae  to  be  incapable  of  conducting  his  aifairs  with  common  pm- 
ice,  and  leaves  him  liable  to  become  the  victim  of  his  own  folly,  or  the 
ad  of  others;  but  the  jurisdiction  should  be  assumed  and  exercised  with 
At  caution,  and  the  case  should  be  clear.  Baylor  v.  Naylor,  4  Dana, 
L  Where  the  chancellor  becomes  satisfied  that  a  person  who  has  been 
nd  to  be  a  lunatic  upon  an  inquisition  issued  out  of  the  court  for  that 
*pose,  has  so  far  recovered  his  reason  as  to  be  capable  of  disposing  of 

eatale,  by  will,  with  sense  and  judgment,  he  has  the  power  to  euspen4 
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1881.  As  to  acta  done  by  the  lunatic  or  drunkard  before  the  i» 
L'Amoureux  suing  of  the  commission  and  which  are  overreached  by 
Qj^  the  retrospective  finding  of  the  jury,  the  inquisition  ii 
only  presumptive  but  not  conclusive  evidence  of  incapa- 
city. But  all  gifts  of  the  goods  and  chattels  of  the  idiot, 
lunatic,  or  drunkard,  and  all  bonds  or  other  contracts 
made  by  him  after  the  actual  finding  of  the  inqnisidon 
declaring  his  incompetency,  and  until  he  is  permitted  to 
assume  the  control  of  his  property  by  the  permission  of 
the  court,  are  utterly  void.  This  doctrine  is  fully  stated 
in  Beverly's  case,  (4  Coke's  E.  126,  b.  127,  a.)  Hie  same 
opinion  is  intimated  by  the  supreme  court  of  Massachu- 
setts, in  White  v.  Palmer,  (4  Mass.  E.  147.)  Although 
that  court  afterwards  decided  that  a  lunatic  restored  to 
his  reason  might  make  a  valid  will,  even  if  there  had 
been  no  formal  revocation  of  the  letter  of  guardianship, 
they  conceded  that  the  finding  of  the  judge  of  probates 
was  evidence  of  incompetency  at  the  time  his  decree  was 

the  proceedings  against  such  lunatic  partially,  so  as  to  enable  him  to  main 
a  wiYL    In  the  matter  of  Burr,  2  Barb.  Ch.  Rep.  208.     But  the  chsncdlor 
will  direct  such  will  to  be  made  under  the  superintendence  of  some  proper 
officer  of  the  court,  in  order  to  g^ard  such  a  testator  against  the  immeditU 
exercise  of  any  undue  or  improper  influence.     lb.     The  court  of  ebaneery 
has  the  power  to  suspend  the  operation  of  a  commission  and  an  inqoifltiOB, 
in  a  case  of  lunacy,  so  far  as  to  allow  the  individual  who  had  been  foud 
to  be  a  lunatic  to  make  a  testamentary  disposition  of  his  property,  vitli* 
out  discharging  the  proceedings  entirely  and  restoring  him  to  the  full  oon* 
trol  of  his  property  for  any  purpose.     lb.    The  New  York  court  of  chin- 
eery  has  junsdiction  to  issue  a  commission  of  lunacy  where  the  lonatis 
has  lands  in  that  state,  although  the  lunatic  is  domiciled  abroad.    In  (hi 
matter  of  Giles,  9  Paige,  416.     (Vide  2  Johns.  Ch.  Rep.  124  ;  2  Paige,  174.) 
The  court  of  chancery,  in  the  exercise  of  its  discretion,  may  authorixe  tht 
committee  of  a  lunatic  to  apply  the  personal  property  for  the  improre' 
ment  of  unproductive  real  estate,  by  the  erection  of  buildings  thereon, 
4c.     In  the  matter  of  Livingston,  9  Paige,  440.     The  court  of  chancery 
has  the  power,  out  of  the  surplus  income  of  the  estate  of  a  lunatic,  to  pro- 
vide for  the  support  of  persons  not  his  next  of  kin,  and  whom  the  lunatH 
is  under  no  legal  obligation  to  support,  where  it  satisfactorily  appears  t« 
the  chancellor  that  the  lunatic  himself  would  have  provided  for  the  8op> 
port  of  such  persons  had  he  been  of  sound  mind.    In  the  matter  of  Heenmf^ 
%  Barb.  Ch.  Rep.  326.     (Vide  Crai^  <b  PhiL  Rep.  76.) 
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B.     Here  the  defendant  admits  that  he  took  this  last       1881. 
1  and  warrant  two  days  after  the  jury  had  found  Staf-  L*Amourei» 
incompetent  to  contract ;  and  with  a  full  knowledge     crwby, 
1  the  circumstances.     It  was  therefore  an  un  warrant- 
interference  with  the  proceedings  and  powers  of  this 
t  to  attempt  to  get  a  judgment  by  confession  against 

and  to  seize  upon  his  property  by  an  execution  at 
without  the  permission  of  the  chancellor.    And  prob- 

if  the  court  had  been  applied  to  in  a  ^summary  [*428] 
,  the  defendant  would  have  been  punished  for  the 
empt  and  compelled  to  discharge  the  judgment.  It 
contempt  of  this  court  even  to  commence  a  suit  at 
against  tlie  lunatic,  without  permission,  after  notice 
le  inquisition  declaring  his  incompetency.  (See  Sweet 
wife  V.  Axistiiiy  Vern.  &  Scriv.  K.  306.)  If  any  per- 
las  a  legal  or  equitable  claim  against  him  or  his  estate, 
)roper  course  is  to  apply  to  tliis  court  by  petition  for 
payment  thereof;  and  if  the  claim  is  disputed  or 
►tful,  it  may  be  referred  to  a  master  to  ascertain  the 
.  It  is  not  proper  even  to  subject  the  estate  to  the 
nse  of  a  proceeding  by  bill,  except  by  the  direction 
le  court.  The  statute  having  given  to  this  court  ex- 
ve  jurisdiction  in  such  cases,  and  charged  with  the 

of  providing  for  the  support  of  the  lunatic  and  his 
ly,  and  for  the  payment  of  his  debts  out  of  the  estate, 
hancellor.will  see  that  the  legal  and  equitable  rights 
le  creditors  are  protected  and  enforced.     But  this 

be  done  according  to  the  usual  forms  of  proceeding 
lis  court,  or  by  suits  instituted  under  its  direction. 
3  of  the  creditors  will  be  permitted  to  take  the  law 
their  own  hands  and  mete  out  justice  to  themselves 
•ding  to  their  own  ideas  of  their  equitable  rights, 
ider  the  circumstances  of  this  case,  I  am  satisfied 
the  defendant  has  no  legal  or  equitable  claim  to  be 
out  of  the  estate  of  this  young  man  for  the  means  he 
'urnished  towards  his  ruin.  There  must  therefore  be 
^ree,  in  favor  of  the  complainant,  declarmg  the  bonds 


428  CASES  m  CHANCERY. 

1S8L  and  warrants  on  which  these  judgments  were  entered  to 
lo^he  matter  have  been  improperly  and  inequitably  obtained  from 
iril?  Stafford,  without  any  beneficial  or  suflScient  conaidfira- 
tion  ;  and  while  he  was  legally  incompetent  to  make  anj 
ralid  contract,  affecting  his  estate.  The  defendant  must 
cancel  the  judgments  on  record.  The  injunction  hereto- 
fore issued,  and  continued  by  the  decision  of  the  late 
chancellor,  prohibiting  all  proceedings  at  law  on  tliose 
judgments  against  the  estate  of  Stafford,  must  be  made 
perpetual ;  and  the  defendant  must  pay  to  the  complain- 
ant the  costs  of  this  suit  to  be  taxed. 


^*429]  *In  the  matter  of  Hornby's  Will. 

The  sound  constnictioD  of  the  12th  and  16th  sections  of  the  setof  AprOi 
1830,  amending  the  revised  statutes,  is  that  the  chancellor  mty  ikm  d 
commission  to  prove  a  will,  either  of  real  or  personal  ettaU,  is  loj 
case  where,  from  the  absence  of  the  will  or  the  non>reBidene6  of  vit- 
neases  in  this  state,  it  cannot  be  proved  before  the  surrogate. 

Such  commission  maybe  issued  by  the  chancellor,  although  allUMHn^* 
scribing  witnesses  to  the  will  are  dead  ;  but,  in  such  a  cats,  the  proof 
taken  will  have  no  greater  effect  as  evidence,  than  a  will  proved  be^ 
a  surrogate  without  producing  any  of  the  subscribing  witaesses  thereto 

The  chancellor  alone  can  grant  a  commission  to  toke  proof  of  a  will  out 
of  the  state,  and  it  cannot  be  issued  by  the  direction  of  a  viceehaoed* 
lor.  AU  the  proceedings  must  be  entered  in  the  office  of  the  regiittf  *^ 
Albany. 

June  2i8t  In  this  case  a  commission  was  duly  issued  to  take  the 
proof  of  the  validity  of  the  will  of  William  Hornby,  late 
of  London,  deceased.  By  the  evidence  taken  under  the 
commission,  it  appeared  that  the  original  will  was  depos- 
ited in  the  registry  of  the  prerogative  court  of  Cante^ 
bury,  from  whence  it  could  not  be  removed  to  this  statej 
and  that  the  copy  thereof,  annexed  to  the  cominiasioBi 
was  an  exact  copy  of  the  original  will  on  file.  It  also  ap* 
peared  that  all  the  subscribing  witnesses  to  the  will  Yr^^ 
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;  tliat,  until  their  deaths,  they  all  resided  in  £ug*       1B31. 
where  the  will  was  executed  ;  and  their  hand  writ-  In  the  matto«* 
as  well  as  the  hand  writing  of  the  testator  to  the  *^^™V* 
nal  will  on  file,  were  duly  proved.    Tlie  commission 
depositions  were  returned,   and  delivered  to    the 
ter  of  this  court  by  the  commissioner,  personally. 
Dnly  questions  which  arose  in  the  case,  were  whether 
will  was  duly  proved,  to  entitle  the  authenticated 
thereof  to  be  recorded  as  a  will  of  real  estate ;  and 
the  effect  of  such  proof.    The  court  having  taken 
to  examine  the  subject,  delivered  the  following 
on. 

E  Chancellor.  The  article  of  the  revised  statutes 
ve  to  wills  of  real  estate,  and  the  proof  of  them,  (2 
56,)  has  made  a  distinction,  as  to  the  effect  of  the 
',  between  those  cases  where  one  of  the  subscribing 
tsses  is  alive  and  is  examined  personally,  and  the 
of  proof  of  *the  hand  wu-iting,  where  all  the  wit-  [*430] 
i  to  the  will  are  dead,  or  out  of  the  jurisdiction  of 
)urt.  In  tlie  first  case,  the  record  is  evidence  of  the 
execution  of  tlie  will,  until  repelled  by  contrary 
But  in  the  latter  case  it  can  only  be  received  in 
nee  in  connection  with  otlier  proof  that  the  lands  in 
Dversy  and  devised  by  the  will  have  been  held  under 
ime  for  the  space  of  20  years.  (2  R.  S.  58,  §  15, 18.) 
imendment  adopted  by  the  act  of  April,  1830,  (3 
app.  149,  §  16,)  authorizes  the  cliancellor  to  issue  a 
lission  and  take  proof  of  the  will  either  of  real  or 
nal  estate  where  the  subscribing  witnesses  reside 
d,  or  where  the  original  will  is  retained  in  a  foreign 
lal.  This  statute  does  not,  in  express  terms,  author- 
e  proof  of  a  will  of  real  property  executed  out  of 
tate,  where  all  the  subscribing  witnesses  thereto  re- 
abroad,but  they  are  dead  at  the  time  of  issuing  the 
lission.  It  is  evident,  however,  that  the  legislature 
led  to  provide  for  such  a  case ;  as,  by  another  pro- 
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1881.  Tision  of  the  statute,  it  is  made  necessary  to  haveevcij 
In  the  matter  will  of  real  estate  recorded  in  the  office  of  the  surrogate, 
will  or  of  the  register  of  this  court,  within  four  years  after  the 
death  of  the  testator.  (1  E.  S.  748,  §  3.  3.  E.  S.  app. 
148,.§  12.)  And  it  must  frequently  happen  that  all  the 
subscribing  witnesses  to  the  will  are  dead,  even  before 
the  death  of  the  testator.  In  such  cases,  where  the  will  is 
impounded  in  a  foreign  tribunal,  or  the  witnesses  to 
prove  the  hand  writing  are  out  of  state,  the  will  cannot 
be  proved  before  the  surrogate.-  I  think  the  sound  con- 
struction of  the  several  new  provisions,  introduced  into 
the  revised  statute  by  the  12th  and  16th  sections  of  the 
act  of  April,  1830,  is,  that  the  chancellor  may  issue  a 
commission  to  prove  a  will  of  real  or  personal  estate,  in 
any  case  where,  from  the  absence  of  the  will  or  the  non- 
residence  of  witnesses  in  this  state,  it  cannot  be  proved  in 
the  usual  manner  before  the  surrogate,  by  producing  the 
subscnbi  ng  witnesses  or  by  proving  their  hand  writing. 
In  the  first  case  it  is  evident  the  hand  writing  can  only 
be  proved  by  an  inspection  of  the  will  in  the  foreign 
tribunal ;  and  where  the  will  was  executed  abroad,  and 
all  the  subscribing  witnesses  are  dead,  it  will  generallj 
[*431]  happen  that  the  evidence  of  their  hand  writing  can  *only 
be  obtained  at  the  place  where  the  will  was  executed.  I 
must  therefore  declare  that  the  evidence  taken  under  this 
commission  is  sufficient  to  establish  the  validity  of  4^ 
original  will,  in  consequence  of  the  proof  of  the  death  of 
all  the  subscribing  witnesses,  and  who  resided  out  of  this 
state  at  the  execution  of  the  will,  and  at  their  death;  and 
the  register  must  record  the  authenticated  copy  and  the 
proofs  or  examinations  annexed  to  the  commission. 

As  to  the  effect  of  the  proof,  it  may  not  be  necessary 
for  the  court  to  express  an  opinion  at  this  time,  as  it  will 
not  be  conclusive  upon  parties  claiming  in  opposition  to 
the  will.  But  to  prevent  any  misapprehension  of  t^J 
views  on  this  subject,  and,  if  possible,  to  prevent  ^' 
necessary  litigation  in  relation  to  this  question,  I  thiflt  it 
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per  to  give  a  construction  of  the  statute  as  to  this  part       iwi 
he  case.     So  far  as  the  proof  and  recording  of  a  will  Id  the  matter 
>  operate  as  a  constructive  notice  to  subsequent  pur-  ®^  ^^-J^^* 
sere  from  the  heir  at  law,  or  to  protect  the  title  of  the 
isee,  if  the  will  is  proved  and  recorded  within  the 
)  prescribed  by  law,  there  seems  to  be  no  distinction 
lie  statute  between  the  effect  of  the  proof  of  a  will 
^ed  by  one  or  more  of  the  subscribing  witnesses,  and 
where  proof  of  hand  writing  is  resorted  to,  for  want 
ther  evidence. 

can  hardly  be  supposed,  however,  that  the  framers 
16  law  intended  to  give  any  greater  force  and  effect 
ae  proof  of  hand  writing  taken  under  a  commission 
uted  abroad,  than  is  given  to  the  same  species  of 
ence  when  taken  in  the  tribunals  of  our  own  state. 

0  the  personal  estate,  the  decree  establishing  the  will 

1  either  case,  conclusive,  until  opened  or  revereed  by 
rect  proceeding.  The  correctness  of  that  decision 
lot  be  inquired  into  collaterally.  But  it  would  be 
Kiucing  a  new  principle  into  our  law,  to  permit  either 
ed  or  a  will  to  be  proved,  in  a  manner,  ex  parte,  by 
other  than  a  subscribing  witness,  and  to  give  to  the 
itry  thereof  the  same  force  and  validity  as  if  the  sub- 
ing  witnesses  had  proved  its  due  execution.  Hence, 
iclnde,  notwithstanding  the  broad  terms  of  the  66th 
on  of  the  amendment,  that  the  proofs  taken  under 
commission  can  have  no  greater  force  or  effect  as 
BDce  of  the  due  execution  of  the  will,  than  they 

Id  *have  had  if  they  had  been  taken  by  the  surrogate  [*4823 
ft  the  16th  section  of  the  tide  of  the  revised  statutes 
erning  wills  and  testaments,  as  originally  passed, 
may  also  be  proper  to  observe,  that  the  power  of 
ng  a  commission  to  take  the  proof  on  a  will  abroad, 
the  statute  conferred  on  the  chancellor  alone,  and 
ot  be  exercised  by  a  vice  chancellor ;  and  all  the 
iedings  in  such  cases  must  be  entered  in  the  office  of 
egister  at  Albany. 
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HttUetft 

T.  J.  Hallktt  and  Wife  v.  J.  D.  Hallett  aot)  orffisM. 

HaUeCt 

Where  the  intention  of  the  court  is  to  permit  a  party  to  produce  Oi 
deliver  over  books  and  papers  or  any  other  thing,  on  his  own  ex  pirti 
affidavit  merely,  he  is  directed  to  produce  and  deliver  the  samt  <m  otth. 
generally. 

But  where  it  is  referred  to  a  master  to  superintend  the  prodnetioii  or 
delivery,  or  the  party  is  directed  to  produce  and  deliver  on  oath  before 
a  master,  or  under  the  direction  of  a  master,  all  parties  interested  is 
the  production  or  delivery  may  examine  such  party  as  Ur  the  iiet^ 
whetlicr  the  order  of  the  court  has  been  fully  and  fairiy  complied  with. 

In  such  cases  the  master  should  allow  a  reasonable  time  to  inspect  the 
books  and  papers  delivered,  and  to  prepare  interrogatories  for  the  ex* 
omination  of  the  party,  if  necessary. 

June  21st        AiT  order  was  made  in  this  cause  for  the  appointment 
of  a  receiver  of  the  estate  and  effects  of  A.  8*  Hallett, 
deceased,  in  the  hands  of  his  executors ;  and  directing 
them  to  deliver  over  to  the  receiver,  nnder  oath,  hrf(^ 
master  Depeyeter^  the  said  estate  and  effects,  with  all 
books  of  account,  papers,  writings,  securities  and  evi- 
dences of  debt,  belonging,  or  in  any  way  appertaining  to 
the  same.    The  executors  delivered  over  to  the  receivew 
certain  books  and  papers,  and  made  and  delivered  to  the 
master  the  nsual  affidavits  that  they  had  delivered  or^ 
all  the  estate  and  effects,  books,  papers,  Ac.  in  their  ens* 
tody,  or  within  their  power  or  control.    He  complainants 
then  applied  to  the  master  for  time  to  inspect  the  boob 
and  papers  delivered,  and  for  leave  to  examine  the  ex* 
ecutors  on  written  interrogatories  or  othetwise,  if  they 
should  find  the  delivery  unsatisfactory.    The  master  bfr 
ing  of  opinion  that  the  general  affidavit  was  all  that  wia 
necessary,  and  that  he  had  no  power  to  receive  intenroga- 
[*433]        tories,  or  to  examine  the  ^executors  further,  refused  the 
application.      The  complainants  thereupon  obtained  a 
certificate  of  the  facts,  and  applied  to  the  court  for  ^• 
rections  to  the  master  to  examine  the  defendants  as  to  the 
delivery,  &c. 
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Jt.  Hojfitum^  for  the  complainant.  I68I. 

Hallett 

n.  Bleeck^^  for  the  executors.  Halleti 

Thb  Chakcellob.  The  master  has  mistaken  the  prac- 
tice of  the  court  under  an  order  of  this  description. 
Vhere  the  intention  of  the  court  is  to  permit  the  party 
to  produce  or  deliver  over  books  and  papers,  or  any  other 
thing,  on  his  own  ex  parte  afSdavit  merely,  he  is  directed 
generally  "to  produce  and  deliver  the  same  on  oath." 
But  where  it  is  referred  to  a  master  to  superintend  the 
production  and  delivery,  or  the  party  is  directed  to  pro- 
duce and  deliver  on  oath,  "  before  a  master,"  or,  "  under 
the  direction  of  a  master,"  it  is  that  all  part/es  interested 
in  the  production  or  delivery  may  have  an  opportunity  to 
exaBiine  as  to  the  fact  whether  the  order  of  the  court  is 
Mly  and  fairly  complied  with.  The  proceedings  in  that 
case  to  ascertain  the  facts  are  substantially  the  same  as 
on  an  order  to  produce  books,  papers,  &c.  before  a  mas- 
tw,  on  a  reference  to  take  an  account.  In  this  case  the 
complainants  were  entitled  to  a  reasonable  time  to  inspect 
the  books  and  papera  produced  and  delivered  over  to  the 
receiver ;  and,  if  they  were  not  satisfied,  they  had  a  right 
to  examine  the  executors  on  the  subject,  either  orally  or 
on  written  interrogatories,  as  the  master  should  think 
proper.  In  this  case  it  is  the  more  important  that  the 
complainants  should  have  the  privilege  of  examining  on 
interrogatories,  as  the  affidavit  of  one  of  the  executors  is 
not  positive,  but  merely  as  to  his  belief.  Perhaps  an  ex- 
amination might  refresh  his  recollection,  or  at  least  satisfy 
the  master  that  some  other  property  or  effects,  books  or 
papers,  belonging  or  relating  to  the  estate,  were  in  his 
possession,  or  within  his  legal  control.  In  Gower  v.  Lady 
JSaltinglasa^  (Turn,  and  Euss.  E.  195,  note,)  the  defendant 
was  compelled  to  answer  interrogatories,  notwithstanding 
she  liad  brought  in  the  trunk  of  writings,  upon  *oath)  in  [*434J 
i^ho  usual  manner.    (JSee  aUo  HoffmafC^  MaMer^  11,  amd 


434  CASES  IN  CHANCER!. 

18S1.       cases  there  cited.)    Tlie  examination  in  this  casQ  however 

Gouverneur  is  only  to  extend  to  the  books,  papers  and  effects  which 

Thea^op&c  "^^re  actually  in  the  possession,  power  or  control  of  the 

of  K.York,  executore  at  the  time  of  making  ^he  order,  or  since;  and 

not  to  a  general  account  of  what  they  may  be  made  liable 

for  hereafter,  in  consequence  of  any  previous  ueglect, 

misapplication  of  funds,  or  otlier  misconduct     TLIb  is 

not  the  proper  time  to  hold  an  inquisition  as  to  these 

,  matters,  although  tliey  will  be  proper  subjects  of  inquiiy 

after  a  decree  for  an  account. 

Tlie  master  should  have  adjourned  for  a  reasonable 
time,  to  enable  the  complainants  to  examine  and  see  what 
papers  and  effects  had  been  delivered  to  the  receiver,  and 
then  to  make  the  necessary  inquiries  of  the  executors,  as 
to  anything  which  they  supposed  was  deficient,  or  had 
been  withheld.  The  complainants  must  therefore  hare 
the  order,  as  asked  for  in  their  notice,  for  leave  to  exam- 
ine the  defendants,  either  on  written  interrogatories,  or 
orally,  as  die  master  shall  think  proper.  And  the  com- 
plainants' costs  on  this  application  are  to  abide  the  event 
of  this  suit ;  and  to  be  taxed  as  costs  in  the  cause,  if  costi 
shall  be  awarded  to  them. 


GOUVEBNEUR   AND   WIFE    V.   ThE    MaYOB,    AlDEBMEN  AKD 

Commonalty  of  the  City  of  New  Yobk,  and  (ytessA. 

The  186th  section  of  the  act  of  April,  1813,  relating  to  the  city  of  Ke^ 
York,  does  not  authorize  the  collector  to  levy  the  assessment  npoo  prop* 
erty  found  on  the  premises,  unless  it  belongs  to  the  person  who  ▼•!  »• 
owner  or  occupant  of  the  premises  at  the  time  the  assessment  waaDt^* 
and  if  it  belongs  to  such  owner  or  occupant,  it  is  not  necessary  to  dJi* 
train  it  on  the  premises. 

The  property  of  a  subsequent  occupant  cannot  be  sold  under  the  irarr»o' 
of  the  corporation,  although  he  is  bound  by  a  covenant  with  the  oWi»«* 
of  the  premises  to  pay  the  assessment 

Wh«r«  there  is  a  remedy  given  both  against  real  and  personal  estate,  vo> 
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itisfActioQ  of  taxes  and  assessments,  as  a  general  rule,  the  remedy         1881. 

St  the  personal  estate  shoald  be  first  exhausted,  unless  there  is  some    q^^ 

ic  and  controlling  equity  to  make  it  proper  to  proceed  against  the  y. 

estate  in  the  first  instance.  TheMayorA 

at  W    T  «rfc 
)  the  lessee  and  occupant  had  corenanted  to  pay  all  taxes  and  assess-   ^^*  ^»^ 

I  on  the  premises,  and  the  corporation  were  informed  thereof  by 
uidlord,  and  requested  to  direct  the  assessment  to  be  collected  out 
e  personal  estate  of  the  lessee,  which  they  refused  to  do.  without 
•easonable  grounds  for  such  refusal,  they  were  enjoined  from  pro- 
ng against  the  property  of  the  landlord,  or  from  selling  the  real 
)  for  the  assessment. 

3  was  an  application  for  an  injunction.  Tlie  bill  Jtme  2lii 
,  among  other  things,  that  the  father  of  Mrs.  Gouver- 
one  of  the  complainants,  leased  the  Bank  Coffee 
J,  in  the  city  of  New  York,  to  the  defendant  Niblo, 
e  term  of  five  years,  from  the  first  of  May,  1827 ; 
he  lessee  covenanted  to  pay  the  rent,  and  all  taxes 
jsessments  whatsoever,  ordinary  and  extraordinary, 
ed  upon  the  premises  during  the  term;  that  the 
died  in  May,  1829,  leaving  Mrs.  Gouvemeur,  his 
hild ;  that  the  premises  descended  to  her  as  his  heir 
r ;  and  that  the  defendant  Doran  was  in  the  actual 
ation  of  the  premises,  as  the  assignee  of  the  lease, 
ill  further  stated  that  in  May,  1830,  an  assessment  of 
for  the  widening  of  William-street,  was  imposed  on 
emises,  which,  by  the  teims  of  the  lease,  Niblo  and 
signs  were  bound  to  pay ;  that  the  time  for  payment 
m1  in  July  last ;  that  the  lessee  and  his  assignee  have 
2ted  to  pay  the  assessment,  altiiongh  frequently  re- 
ii  80  to  do ;  and  that  the  collector  has  called  on  the 
of  the  complainants,  and  threatens  to  sell  their 
et  in  the  premises  for  the  payment  of  the  assess- 
;  that  the  personal  property  of  Niblo  and  his  assignee 
)  premises  is  more  than  sufficient  to  pay  the  amount 
)  assessment,  and  that  tlie  corporation  might  coUeot 
sessment  out  of  such  personal  property,  if  they  were 
ted  8o  to  do ;  but  that  they  had  refused  to  do  so 
igh  the  complainants  applied  to  them  by  petition  to 
un.  34 
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18SI      collect  their  assessment  before  the  property  should    he 
r^jj^^^^^  removed  from  the  premises,  or  to  discharge  their  iieu  on 
^•.^  the  property  of  the  complainants.    Tliat  Kiblo  the  lessee, 
^y.  rS  and  Doran  are  men  of  slender  circumstances  as  to  prop, 
crty,  and  that  the  complainants  are  apprehensive  they  wilJ 
lose  the  amount  of  the  assessment,  if  they,  by  payment  of 
the  same,  discharge  the  lien  on  the  personal  property  on 
r#^j]        the  premises,  or  if  Niblo  and  Doran  *are  permitted  to 
remove  the  said  property  from  the  said  premises.   The 
chancellor  having  directed  notice  of  tlie  application  to  be 
given  to  the  defendants,  the  case  was  argued  by 

jP.  Philij)8e,  for  the  complainants,  and 
J,  TaUmadge^  for  the  defendants. 

Thp:  Cuancellor.    Tliere  can  be  no  doubt  of  the  com- 
plainants' equitable  claim  to  have  the  assessment  collected 
out  of  the  pereonal  property  of  the  person  who  was  the 
lessee  and  occupant  of  the  premises  at  the  time  of  tbe 
confirmation  of  the  report  of  the  commissioners.   And  it 
.  is  a  general  principle  of  equity  that  where  the  creditor  has 
a  remedy  against  two  distinct  funds,  to  enforce  payment 
of  his  debt,  and  there  is  a  plain  and  manifest  equity  in 
favor  of  the  owner  of  one  fund  to  have  the  debt  collected 
from  the  other,  the  creditor  shall  resort  to  the  fund  which 
is  properly  chargeable  with  the  payment  as  between  the 
owners  of  both.    Tliis  princi])le  was  asserted  and  enforced 
by  Chancellor  Sandford,  in  the  case  of  The  Tork  aid 
Jersey  Stearnhoat  Ferry  Company  v.  The  Astsociatian  ff 
the  Jersey  Comjmny^  (1  Ilopk.  R.  468.)    It  was  doubted 
by  Chancellor  Kent,  in  Hays  v.  Ward^  (4  John.  Cli.  R. 
131,)  whether  the  creditor  could  be  compelled  to  exhaust 
his  remedy  against  the  fund  which  was  equitably  charge- 
able in  the  first  instance.     And  in  Woolcocks  v.  /Ziirl, 
(1  Paige's  E.  185,)  it  was  subsequently  decided,  that  if 
the  remedy  against  that  fund  was  either  doubtful  or  diffi- 
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tolt,  and  the  creditor  was  willing  to  give  to  the  pnrtj       l?<l. 


Branding  in  tlie  place  of  a  surety  the  full  benefit  of  the  Gouvemeur 

lien  on  the  fii^sit  fund,  the  creditor  would  not  be  restrained  _.  -,^-     . 

7u6Aftyor<bc« 
from  collecting  his  debt.    Yet  neither  of  those  cases  con-  of  N.  York. 

flict  with  the  equitable  principle  before  stated. 

The  complainants,  in  their  petition  presented  to  the 
common  council,  seem  to  suppose  that  the  assessment  is 
a  specific  lien,  or  that  it  may  be  enforced  against  the 
goods  and  chattels,  either  of  the  lessee  or  of  his  assigns, 
provided  such  goods  or  chattels  are  found  on  the  premises. 
I  have  examined  the  186th  section  of  the  statute,  to  which 
*I  was  referred  on  the  argument  of  this  motion,  (2  E.  L.  [*487] 
1813,  p.  420,)  but  find  nothing  there  which  renders  it 
necessary  to  distrain  the  property  on  the  'jpremiees^  or 
which  gives  any  authority  to  levy  on  property  found 
thereon  unless  it  actually  belongs  to  the  person  who  was 
the  occupant  of  the  premises  at  the  time  the  assessment 
wras  imposed.  If  the  common  council  therefore  have 
refused  to  issue  their  warrant  to  collect  the  assessment 
out  of  the  personal  property  of  the  occupant,  by  which 
3Qch  assessment  is  unjustly  charged  upon  the  land,  I  do 
not  know  of  any  principle  of  equity  that  will  authorize  the 
court  to  restrain  the  tenant  from  removing  from  the  prem- 
ises property  on  which  no  pereon  has  yet  acquired  any 
specific  or  equitable  lien.  It  is  not  even  stated  in  the  bill 
that  Doran  was  the  occupant  of  the  premises  at  the  time 
this  assessment  was  made.  If  such  was  not  the  fact,  al- 
though he  may,  as  assignee  of  the  lease,  be  liable  on  the 
3ovenants  contained  therein,  yet  his  property  cannot  be 
jeized  on  the  warrant  issued  by  the  common  council.  So 
much  of  the  application  therefore  as  seeks  to  restrain  the 
iefendants  Niblo  and  Doran  from  disposing  of  their  prop- 
3rty,  or  from  removing  the  same  from  the  premises,  must 
be  denied ;  and  the  temporary  injunction  heretofore  issued 
ifl  dissolved. 

It  is  a  very  general  principle  introduced  into  our  laws 
that  in  cases  of  assessment  and  tax  uoon  property,  whei-e 
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^831-       tliere  13  a  remedy  given  against  both  real  and  persona 
VerpUock   estate  to  collect  the  amount  thereof,  the  remedy  against 
Mercantile Im^®  personalty  shall  be  first  exhausted;  unless  there  is 
Co.  of  N.  Y.  some  specific  and  controlling  equity  to  make  it  proper  to 
proceed  against  the  real  estate  in  the  first  instance.    In 
this  case,  after  the  corporation  had  distinct  and  legal 
notice  of  the  complainants'  equitable  rights,  it  was  their 
duty  to  endeavor  to  collect  the  assessment  out  of  the 
property  of  the  person  who  was  the  occupant  under  the 
lease,  by  assignment  or  otherwise,  at  the  time  the  assess- 
ment was  made.     Although  they  have  had  distinct  notice 
of  this  application,  they  have  shown  no  excuse  whatever 
for  refusing  to  adopt  a  course  which  was  so  manifestly 
equitable,  and  which  would  probably  have  insured  the 
payment  of  the  assessment  as  soon,  if  not  sooner  than  it 
[*438]        could  *have  been  collected  in  any  other  way.     They 
must  therefore  be  enjoined  from  collecting  this  assess- 
ment, either  from  the  complainants,  or  by  a  sale  of  their 
property,  until  they  have  fully  answered  the  bill;  and 
until  the  further  order  of  the  coui-t. 


Vebplanck  and  others  v.  The  Meroantilb  Insurakoi 
Company  of  New  York  ard  J.  Barker. 

No  pers^DS  are  parties  as  defendants  in  a  bill  in  chancery,  except  thoaa 
against  whom  process  is  prayed,  or  who  are  specifically  named  and  de- 
scribed as  defendants  in  the  bill. 

Where  there  was  no  prayer  of  process  ag^nst  a  corporation  by  its  corpo> 
rate  name,  but  only  against  the  officers  thereof,  and  the  corporatioa 
was  not  described  in  the  bill  as  being  a  party  thereto,  keld,  that  th« 
corporation  was  not  before  the  coart  as  a  party  to  the  suit 

A  receiver  cannot  be  appointed  to  deprive  Uie  defendant  of  the  poasesflioa 
of  his  property,  ex  parte,  without  giving  him  an  opportunity  to  b« 
heard  in  relation  to  his  rights,  except  in  very  special  oases,  as  wLer^  Im 
is  out  of  the  jurisdiction  of  the  court 

In  oases  where  it  is  proper  to  apppint  a  receiver  ex  parte,  the  partionlM 
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ciix  Ki^taDcrs  which  rendet  such  a  summary  proceecling  necemary,         1881. 
«hou{d  be  distinctly  stated  in  tile  bill  or  petition  on  which  the  Appliea-    yeftJlandi 
tion  js  foanded.  V. 

The  receiver  of  a  moneyed  corporation,  appointed  under  the  4l8t  section  MerctoUlfeTnir 
of  the  title  of  the  revised  statutes  which  directs  the  manner  of  proceed-  '     * 

ing  against  corporations  in  law  and  equity,  unless  his  powers  are  re- 
stricted by  the  order  appointing  liim,  is  absolutely  vested  with  all  th^ 
property  and  effecta  of  the  corporation ;  and  he  may  dispose  thereof 
and  distribute  the  proceeds  among  the  stockholders. 

But  a  receiver,  appointed  under  the  provisions  of  the  86th  section,  is  a 
mere  common  law  receiver,  to  protect  the  fund  during  litigation,  and  he 
has  no  powers  except  such  as  are  conferred  by  the  order  appointing  hinu 

The  bill  in  this  cause  was  filed  before  the  late  vice  Jim6  2lat 
chancellor  of  the  first  circuit.  Tlie  complainants  were 
stockliolders  of  the  Mercantile  Insurance  Company  of 
New  York.  By  their  bill  they  alleged,  among  other 
tilings,  that  the  directors  of  the  company  were  under  the 
influence  and  control  of  Jacob  Barker,  who  was  largely 
indebted  to  the  company,  and  who  represented  himself 
to  be  insolvent.  The  bill  also  set  forth  various  acts  of 
the  company,  and  of  Jacob  *Barker,  which  were  alleged  [*439] 
to  be  violations  of  the  charter  of  the  company,  or  to  be 
injurious  to  the  interests  of  the  stockholders.  Upon  pre- 
senting the  bill  to  the  vice  chancellor,  and  without  any 
notice  to  the  defendants  or  to  the  officers  of  the  company, 
he  granted  an  injunction,  restraining  the  president,  di- 
rectors and  other  officers  of  the  corporation,  and  the  de* 
fendant  Barker,  from  exercising  any  of  the  privileges  or 
franchises  granted  by  the  charter,  and  fi*om  receiving  or 
paying  the  debts  of  the  company,  or  from  interfering  in 
any  way  with  its  property  and  effects.  The  vice  chan- 
cellor, at  the  same  time,  made  another  order,  appointing 
T.  K.  Smith  receiver  of  the  property  and  effects  of  thd 
company ;  and  directing  the  officers  of  the  corporation 
immediately  to  assign  and^deliver  over  such  property  and 
effects,  and  all  their  books  and  papers,  to  the  receiver. 
From  these  two  ordera  the  defendants  appealed  to  thd 
chancellor. 
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^^^'  '*  D.  Selden^  for  appellants.  *  It  is  not  the  province  of  lhi« 
Verplanck  court  to  dissolve  a  corporation  for  every  trifling  violation  of 
MeroftntilelnB  its  charter.  Tliis  was  not  its  practice  under  its  common  law 
Oo.  of  N.  Y.  powers ;  and  the  statute  law  has  made  no  change  in  this 
respect,  (2  R.  S.  463,  4,  sect.  40.)  Tlie  writ  of  injunction 
is  issued  only  to  an  extent  commensurate  with  the  exist- 
ing or  apprehended  injury,  and  which  is  necessary  to  pro- 
tect the  party  applying  for  it ;  as,  if  a  coi^poration  should 
violate  the  section  of  its  charter  which  prohibits  the  taking 
of  usurious  interest,  the  court  would  not  prohibit  the  cor- 
poration from  exercising  all  its  powers,  but  would  only 
restrain  it  from  taking  usury;  thus  applying  a  remedy 
adapted  to  the  injury.  But  if  the  corporation  should  be- 
come insolvent,  then  the  court  would  dissolve  it;  as  a 
dissolution  would  then  be  the  appropriate  remedy  for  the 
protection  of  its  creditor  and  stockholders.  But  in  this 
case  there  is  no  allegation  either  in  the  complainants'  bill 
or  in  their  aflidavits  that  the  Mercantile  Insurance  Com- 
pany is  eillier  insolvent  or  in  debt.  Is  this  then  a  case 
which  calls  lor  the  interposition  of  the  extraordinary  pow- 
ers of  the  court  ?  An  injunction  restraining  a  coi*poration 
from  exercising  its  franchises  should  never  be  granted, 
unless  in  cases  of  insolvency,  or  where  there  is  evidence 
that  the  directoi-s  intend  to  waste  the  coi-porate  fund. 
[*440]  The  statute  did  *not  contemplate  that  the  court  would  go 
beyond  this.  The  bill  is  also  defective  in  not  describing 
the  corporate  name  with  accuracy.  This  is  indispensable 
in  bills  against  corporations.  If  the  least  mistake  is  made 
m  tlie  description  it  is  fatal.  But  the  corporation  is  not  a 
party  to  this  suit,  it  not  being  named  as  defendant  in  the 
bill,  and  as  process  is  not  prayed  against  it.  Where  the 
complaint  is  that  the  directors  of  a  corporation  or  trustees 
mismanage  or  waste  the  corporate  or  trust  funds,  the  cor- 
poration or  trust  will  not  therefore  be  disturbed,  but  only 
the  directors  and  the  trustees  will  be  suspended  or  removed. 
But  in  this  case,  if  the  bill  contained  proper  allega- 
tions against  the  directoi-s,  it  would  not  avail  the  com- 
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ts,  as  the  prayer  of  process  is  not  against  them  by       1881. 
idividual  names.    A  receiver  is  never  appointed   YeipUmok 
in  cases  where  property  belonging  to  others  either  is  ^     ^^,  -^ 
or  there  is  danger  that  it  will  be.    In  this  bill  there  Co.  of  N.  T. 
negations  to  lay  the  foundation  for  the  appointment 
reiver ;  the  affidavits  read  on  tlie  part  of  the  com- 
ts  cannot  go  beyond  the  case  made  by  the  bill, 
idavit  of  F.  S.  Allen  must  be  rejected,  as  it  was 

0  before  the  complainants'  solicitor. 

;ourt  can  in  no  case  issue  an  injunction  against  a 
tion,  unless  it  is  satisfied  that  its  charter  has  been 
!,  or  tliat  the  corporation  is  insolvent.  {The  AUor- 
leral  v.  The  Batik  of  Chenango^  1  Hopk.  Ch.  R. 
riie  belief  of  a  party  merely  as  to  insolvency  is  not 
it;  he  must  state  circumstances  upon  which  his 

founded. 

;round  of  the  decision  in  the  case  of  The  Attorney 
'  V.  The  Bank  of  Columbia,  (1  Paige's  Ch.  R.  515,) 
t  notice  had  been  given  of  the  application  to  the 
id  the  bank  not  denying  the  allegations  of  the 
'  general,  they  were  deemed  as  admitted.  {The 
^  Columbia  v.  The  Attorney  General^  3  Wend.  R. 

Sutherland,  J.)  There  was  no  proof  in  this  case  to 
e  either  the  issuing  of  an  injunction  or  the  appoint- 

a  receiver.  There  is  a  distinction  between  the 
Uing  for  an  injunction  and  the  appointment  of  a 
.  When  the  fund  is  not  in  danger  a  receiver  is 
)pointed. 

1  Bronwn,  (attorney  general,)  for  the  respondents.         [*441] 
rcantile  Insurance  Company  had  violated  several 

ns  of  its  charter,  and  of  other  acts  binding  on  the 
ion,  and  the  injunction  was  therefore  properly 
The  authority  to  grant  the  injunction  is  given 
9th  section  of  2  R.  S.  463.  The  bill  alleges  that 
pany  has  exercised  banking  powers  in  discounting 
:c.,  and  has  sold  and  purchased  goods,  botli-  of 
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1881.       which  acts  are  violations  of  its  charter.     It  was  Bot  nec^^ 
TerpUnek    sary,  Under  the  40th  section  of  2  R.  S.  464,  to  set  ont  %:;] 
iferMDtilelnfl  Particular  instruments  and  the  times  and  places  in  reT^ 
Co.  •f  K.  Y.  ence  to  these  violations.     It  was  sufficient  to  aver  the  fi^of 
without  detailing  the  evidence  of  the  facts.  The  40th8ectio!z 
of  2  R.  S.  464,  merely  provides  that  due  proof  be  made  of 
the  facts  required  in  the  39th  section  to  authorize  the 
issuing  of  an  injunction  ;  and  in  the  bill  it  is  sufficient  to 
aver  that  the  acts  prohibited  in  the  39th  section  have  been 
committed.    The  Mercantile  Insurance  Company  is  also 
prohibited  by  its  charter,  except  for  the  purpose  of  vest- 
ing its  capital  or  funds,  from  buying  and  selling  stock  or 
any  funded  debt,  or  from  dealing  in  the  business  of  a  stock 
or  exchange  broker.     This  provision  has  also  been  vio- 
lated.   The  legislature  having  prescribed  in  what  maimer 
the  corporation  may  vest  its  capital  and  funds,  the  co^ 
poration  is  not  at  liberty  to  depart  from  the  mode  pre- 
scnbed.    The  corporation  has  also  violated  the  2d  section 
of  the  4th  title  of  the  18th  chapter  of  the  1st  part  of  the 
revised  statutes,  (1  R.  S.  601,)  by  buying  in  a  part  of  its 
stock,  which  operates  as  a  reduction  of  its  capital   This 
section  provides  that  it  shall  not  be  lawful  for  the  direct- 
ors of  any  incorporated  company  to  divide,  withdraw,  or 
in  any  way  to  pay  to  the  stockholders,  or  to  any  of  them, 
any  part  of  the  capital  stock  of  such  company,  or  to  re- 
duce the  said  capital  stock,  without  the  consent  of  the 
legislature.     A  corporation  cannot  take  a  transfer  of  its 
stock,  and  keep  it  alive  as  such.     The  capital  stock  is  the 
funds  of  the  company.     If  the  company  has  paid  out  such 
funds  in  the  purchase  of  its  stock,  this  extinguishes  the 
stock,  and  amounts  to  a  reduction  of  the  capital.    Where 
there  is  only  a  trifling  violation  of  a  charter,  and  neither 
r*442]        the  *public  nor  individuals  are  injured  by  it,  the  court 
probably  would  not  interfere  to  dissolve  the  corporation; 
but  if  any  injury  resulted  from  such  violation,  the  court 
will  assume  jurisdiction  of  the  case. 
No  person  who  has  any  real  interest  in  this  corporatioQi 
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aires  its  continnance.    The  whole  of  Barker^s  stock  is       I88I. 

pothecated  at  its  par  value  to  the  company.    If  the    Verplanck 

mpany  should  be  dissolved,  Barker  would  have  no  inter-  MeiisaB»iUlm 

t   in  the  corporate  funds.    The  stock  of  the  company  Co.  of  K.  Y. 

nnot  be  worth  par,  as  many  large  debts  which  are  due  it 

e  desperate.    Can  it  be  for  the  interest  of  those  whose 

ock  is  not  hypothecated,  to  continue  the  company,  since 

I  the  stock  of  those  persons  who  have  the  control  is  hypo- 

ecated  to  the  company  for  more  than  its  value?    The 

Ockholders  who  are  interested,  in  fact  wish  a  dissolu* 

>n  of  the  company.    The  misnomer  of  the  corporation 

m  only  be  objected  to  by  a  plea  in  abatement.    The 

"anting  of  the  injunction,  and  the  appointment  of  a  re- 

uver  in  this  case,  was  a  proper  exercise  of  the  discretion 

ssted  in  the  vice  chancellor. 

S.  S/ierwood,  same  side.  The  bill  seeks  for  relief  under . 
e  statute,  as  well  as  at  the  common  law.  A  receiver  is 
pointed  wherever  there  is  some  existing  evil.  {Middle- 
%  V.  Dodwell^  13  Ves.  R.  266.  Uoyd  v.  Pasdngham^ 
id.  59.  DuckwoHh  v.  Tvafford,  18  id.  283.  ScoU  v. 
uiher  and  others^  4  Price's  Exch.  R.  346.  Yann  v.  Bar^ 
tfj  2  Brown's  Ch.  Cas.  157.  Berney  v.  SewaU^  1  Jac. 
Walk.  Ch.  R.  627.  Hovendon's  Sup.  to  Ves.  500,  n.  3.) 
cm  these  authorities  it  appears  that  the  court  appoints 
•eceiver  whenever  the  fund  is  in  danger,  upon  affidavit 
fore  answer,  and  without  notice  to  the  opposite  party, 
the  court  then  does  interfere,  without  giving  notice  to 
3  adverse  party,  the  only  question  remaining  is,  is  the 
36  suflBciently  made  out  to  authorize  the  appointment  of 
•eceiver,  without  notice  to  the  peraons  having  possession 
the  property  ?  Tlie  case  shows  that  the  business  of  sev- 
il  comj>anies  has  been  transacted  together,  and  all 
der  the  direction  of  J.  Barker;  that  the  whole  is  mixed 
>  and  in  confusion;  that  J.  Barker  is  insolvent  *and  [*443l 
rgcly  in  debt  to  this  company  ;  and  strong  reasons  are 
own  for  supposing  that  this  company  is  on  the  way  to 
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^^^'      ruin.    In  the  city  of  New  York  receivers  have  generall/ 
Verplanck   been  appointed  without  notice.    {Boyd  v.  Mwraj/j  $ 
MereantileTiM  '^^^^^'  ^^*  ^'  ^8.)    The  Mercantile  Insurance  Company 
Ca  of  N.  Y.  is  not  authorized  to  buy  and  sell  goods,  &c.,  or  to  engage 
in  the  trade  or  business  of  an  exchange  or  stock  broker, 
or  in  the  purchase  or  sale  of  any  stock  or  funded  debt,  4c 
(Laws  of  N.  Y.  of  1818,  p.  92,  sec.  10.)    Dealing  in  stocb 
is  hazardous.    The  court  will  not  be  inclined  to  extend 
the  powers  of  the  company  in  this  respect.    The  company 
has  no  authority  to  purchase  or  hold  local  bank  and  in8^^ 
ance  stock.    We  show  a  strong  case  of  misapplication  of 
funds,  besides  several  violations  of  the  charter. 

,  B.  F,  Butler^  in  reply.  The  court  of  chancery,  before 
the  statute  of  1825,  (Laws  of  N.  Y.  sess.  48,  p.  448,)  has 
no  power  to  dissolve  a  coi-poration.  So  far  as  the  bill  is 
•filed  against  the  corporation,  the  case  must  be  brought 
within  the  provisions  of  tlie  statute,  there  being  no 
remedy  at  common  law.  (2  Kent's  Com.  244,  252.)  The 
court,  by  virtue  of  its  general  jurisdiction,  may  interfere 
against  directors  as  trustees  to  protect  the  stockholders, 
and  might,  with  this  view,  appoint  a  receiver ;  but  then, 
to  authorize  it  to  do  this,  the  bill  must  be  filed  against 
the  directora  by  name.  {Ogden  v.  -STp,  6  John.  Ch.  R 
180.)  This  bill  is  defective  in  not  stating  correctly  the 
style  and  name  of  the  corporation.  This  was  necessary. 
{Bank  of  Utica  v.  Smally,  2  Cowen's  E.  770.)  Tlie  affi- 
davit taken  before  the  complainants'  solicitor  cannot  be 
read.  (In  the  matter  of  Ilogan,  3  Atk.  R  813.)  The 
name  of  the  solicitor  and  commissioner  being  the  same, 
the  presumption  is  that  it  is  the  same  person ;  and  the 
onus  j^robandi  that  they  are  not  the  same  is  on  the  other 
side.  There  is  principle  involved  in  this  objection,  as  the 
legislature  have  prohibited  a  person  from  acting  as  soli- 
citor or  counsel  and  as  master  in  the  same  suit.  Tl« 
charter  of  the  Mercantile  Insurance  Company  is  a  peculiar 
one.    It  contains  two  uncommon  provisions ;  the  one  fix* 
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the  number  of  directors  *at  21,  and  the  other  requiring       1831. 
1  directoi  to  hold  30  shares  of  stock.  YerpUnok 

uch  an  extraordinary  exercise  of  power  as  that  in  this  MewMtaelm 
5,  against  directors  having  such  an  extent  of  interest,  Co.  of  N.  T. 
i  least  of  very  uncommon  occurrence.    Tlie  names  of 
directors  are  not  given  in  the  bill.    There  is  no  charge 
nsolvency  against  them.    And  yet  an  injunction  has 
D  granted  and  a  receiver  appointed,  vritliout  notice  to 

company  or  the  directors,  upon  the  alleged  ground 
t  it  would  have  been  unsafe  to  have  given  such  notice, 
hough  the  order  was  for  an  injunction  against  the 
motors,  yet,  if  it  affects  the  corporation,  the  latter  can 
>eftl,  and  upon  the  appeal,  may  show  that  the  order 
J  erroneous.  The  order  is  erroneous,  as  there  is  no 
yer  in  tlie  bill  for  an  injunction  against  the  directors. 
B  order  was  improper  also,  as  the  court  had  no  power, 
aer  under  the  statute  or  at  common  law,  to  grant  an  in- 
action against  the  directors,  if  there  was  no  prayer  in 
I  bill  for  this  writ  against  the  corporation.  And  to 
iorize  a  prayer  for  the  issuing  of  an  injunction  against 
>  directors,  they  must  be  named  in  the  bill.  If  a  ro- 
ver is  prayed  for  in  the  bill,  it  is  of  the  property  and 
Jcts  of  the  company ;  and  the  order  for  a  receiver,  as 
linst  the  company,  is  erroneous,  as  the  company  is  not 
^y  to  the.  suit,  it  not  being  named  as  such  in  the  bill, 
1  no  subpoena  being  prayed  for  against  it,  which  are 

tests  which  determine  who  are  the  parties  to  the  suit, 
iaraages  should  be  awarded  in  consequence  of  this 
er,  they  would  be  awarded  to  the  directors  and  not  to 

company.     The  corporation  is  not  called  upon  in  the 

to  answer,  nor  is  there  a  charge  of  combination 
•inst  it.  The  bill  requires  the  defendants  to  answer 
>n  their  corporal  oaths.  This  is  not.  the  usual  prayer 
inst  corporations.  The  prayer  is  that  they  answer 
ler  tlicir  common  seal.  There  was  evidently  no  inten- 
i  on  the  part  of  the  complainants  that  the  corporation 
aid  answer.    The  objection  here  is  not  one  of  mis- 
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1881.  nomer  merely,  but  also  that  tlie  complainants,  having  i 
Ve^liinck  true  name  of  tlie  corporation  before  them,  pray  a  n 
HeAum'tiioIns  P®^^  ^^^7  against  the  directors.  Accuracy  Id  giving  & 
Co.  of  ]fr.  Y.  name  of  a  corporation  is  important^  as  there  are  icis 
names  of  corporations  almost  identical,.  'As  the  ood 
plainatits  ask  for  the  interposition  of  the  highest  powwl 
of  the  court,  a  knowledge  of  the  extent  of  their  intenM 
in  the  corporation  is  necessary  to  a  proper  exercise  of  tU 
discretion  vested  in  the  court  in  such  casds.  Whethrf 
the  complainants  own  9000  shares,  or  only  one  share, urofiU 
make  a  material  difference  in  the  exercise  of  this  iiaM' 
tion  ;  but  as  the  bill  is  silent  on  the  subject  of  the  amoanl 
of  stock  held  by  the  complainants,  we  hare  the  right  ti 
contend  that  they  hold  only  one  share,  as  the  pretnop 
tion  is  that  they  framed  their  bill  as  favorably  to  th«» 
selves  as  their  case  would  admit  The  doffiplAinaiits  At 
not  charge  in  their  bill  that  the  company  is  insolTedi; 
nor  even  that  they  believe  J.  Barker  is  insokent  Al 
the  allegations  in  the  bill  are  founded  upon  informitioi 
and  belief.  The  complainants  are  not  in  a  situation  te 
acquire  the  best  information ;  they  reside  m  diffenat 
counties,  and  two  of  them  are  females.  Not  one  of  tin 
large  stockholders  in  the  city  of  New  York  has  united  n 
complainant.  These  circumstances  should  have  been  «»• 
sidered  by  the  vice  chancellor,  and  should  have  prevailed 
with  him  not  to  grant  an  injunction,  or  appoint  a  receiftf 
without  notice  to*  the  adverse  party.  Here  was  cleri/ 
not  a  sound  exercise  of  the  discretion  vested  in  the  oooll 
And  here  was  a  delay  of  30  days,  from  the  time  the  Ml 
was  sworn  to,  to  the  time  the  orders  for  an  injunction  tfi 
receiver  were  granted.  "Why  this  delay,  if  the  stock  i»i 
funds  of  tills  company  were  in  such  imminent  danger  «s 
is  now  pretended  ?  If  notice  had  been  given  to  the  si* 
verse  party,  all  these  considerations  would  have  be* 
pressed  upon  the  vice  chancellor. 

If  it  had  been  intended  that  the  court  should  interfere 
by  virtue  of  its  general  jurisdiction  against  the  directot 
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B  trnstees,  the  directors  should  have  been  brought  before       I88i« 

he  court  by  name.    The  corporation  is  not  a  trustee,  as   YwpUofk 

ihe  stockholders  constitute  the  corporation ;  and  the  ab-  Mcffei^Sitil^IiM 

nudity  would  then  exist  of  the  corporation  suing  itself.  0©.  ^y.  T. 

He  prayer  for  relief  follows,  and  is  in  conjunction  with 

Sm  prayer  for  a  receiver.    Where  there  is  a  prayer  for 

pneral,  and  also  for  particular  relief,  no  relief  can  be 

•panted  under  the  prayer  for  general,  unless  it  is  con-        f*446J 

■stent  with  the  prayer  for  particular  relief,  as  the  former 

|p  ancillary  to  the  latter.    The  appointment  of  a  receiver 

«f  a  corporation  is  a  disfranchisement  of  its  officers,  and 

irorks  a  dissolution  of  the  corporation.    This  was  not 

•ttthorized  by  the  prayer  of  the  bill;  it  is  the  prayer 

iluch  famishes  the  test,  as  to  the  ground  upon  which  the 

101  is  filed.    In  the  case  of  The  Attorney  General  v.  The 

Vtica  Insurance  Cornpani/y  (2  John.  Ch.  E.  371,)  the  at- 

tomej  general  filed  an  information  against  the  Utica  In- 

<Bnnce  Gojnpany,  which  prayed  for  an  injunction  to 

prohibit  the  company  from  exercising  banking  powers. 

Die  chancellor  decided  that  he  had  no  power  by  virtue 

of  his  general  jurisdiction  to  grant  the  injunction.    The 

Itw  80  remained  until  the  act  of  1825  (sess.  48,  Laws  of 

N.T.  p.  448)  was  passed ;  but  this  act  was  only  intended 

t^  reach  cases  of  insolvency  in  corporations.    Under  this 

Wihe  corporate  funds  must  be  in  danger  to  authorize  the 

interference  of  the  court ;  and  this,  whetlier  the  bill  be 

Med  by  the  attorney  general,  a  creditor,  or  a  stockholder. 

Ihe  evident  object  of  this  act  was  to  protect  and  preserve 

Ihe  corporate  funds  for  the  creditora  and  stockholders. 

Ibe  object  of  all  laws  is  to  prevent  the  mischief  intended 

^  be  remedied,  with  as  little  injury  to  others  as  tlie  cir- 

toastances  will  admit.    Where  a  receiver  is  appointed 

"Bider  the  39th  section,  (2  K.  S.  463,)  the  authority  with 

^luch  he  ia  vested  under  the  third  article  of  the  same 

hk  amounts  to  a  judgment  of  forfeiture  against  the  cor- 

^tion,  as  perfect  and  effectual  as  if  given  upon  an  in- 

y^ation  in  the  nature  of  a  quo  warranto.    This  result 
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18S1.       could  not  have  been  the  intention  of  the  legislature.    The 
Verplanok    attorney  general  might  have  filed  his  bill  either  under  the 
Marcan'tilelnsSlst  or  32d  sections,  (2  R.  S.  462,  3 ;)  and  a  creditor  ot 
Co.  of  N.  Y.  an  oflScer  of  the  corporation  might  have  filed  a  bill  under 
the  33d  section,  which  is  a  new  section,  and  extends  the 
jurisdiction  of  the  court.    The  33d  section  is  extremelj 
remedial  in  its  provisions ;  but  in  this  case  the  attorae/ 
general  has  not  filed  his  bill  under  the  31st  section,  nor 
was  the  bill  filed  under  the  33d  section  ;  under  either  of 
which  sections,  perfect  remedies  could  have  been  obtained 
[*447]        for  the  alleged  mischief,  without  working  the  min  *of 
the  corporation.     But  the  most  severe  remedy  is  resorted 
to  ;  one  which  can  only  be  obtained  by  a  destmction  of 
the  corporation.    This  leads  to  an  inquiry  into  the  motives 
of  the  complainants.    They  say  they  fear  the  corporate 
funds  are  in  danger ;  but  if  they  are,  why  adopt  the 
remedy  which  goes  beyond  the  evil  apprehended !  Under 
the  39th  section  the  bill  might  have  been  filed  for  the 
causes  there  specified.     But  the  bill  is  so  ambignoosly 
and  artfully  drawn,  and  so  involved,  that  if  you  construe 
the  allegations  therein  of  forfeiture,  by  the  rule  reddendo 
singula'et  singulis^  it  will  be  found  that  some  one  or  other 
of  the  several  corporations  and  defendants  named  in  thi 
bill  could  exercise  some  one  or  other  of  the  powers,  which 
it  is  contended  are  not  possessed  by  the  Mercantile  In- 
surance Company.   There  is  no  specific  charge,  eo  rumiiM) 
in  the  bill  against  this  company  of  any  single  violation 
of  its  charter.     Great  certainty  and  precision  are  always 
required  in  making  allegations  of  this  kind  against  cor- 
porations.     {The   Attorney   Genial  v.   The  Bank  of 
Chenango^  1  Ilopk.  598.    The  Attorney  General  v.  Bavk 
of  Colmnbia^  1  Paige's  R.  515.    Same  held  in  Court  of 
Errors.)    The  complainant  must  allege  and  set  out  the 
circumstances  so  as  to  show  the  court  there  has  been  a 
violation  of  the  charter ;  at  least,  the  bill  must  distinctly 
charge  that  the  corporation  has  violated  its  charter,  and 
specify  particularly  wherein,  so  as  fully  to  apprise  the  adr 
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Twse  party  of  tlie  particular  violations  for  which  the  bill  iMi. 
was  filed.  Tlie  proofs  in  support  of  the  bill  must  go  to  Verplanck 
the  facts  and  circnmstances  which  constitute  the  viola-  MercantileTni 
tions.  An  allegation  that  the  complainant  believes  the  Co.  ofN.  T. 
facts  and  circumstances  charged  as  violations  of  the  char- 
ter to  be  true,  is  not  sufficient ;  the  court  must  have, 
under  the  39th  section  of  the  statute,  due  proof  of  the 
facts.  Upon  the  trial  of  an  information,  proof  that  the 
corporation  did,  on  a  particular  day,  violate  its  charter, 
would  not  be  suflScient,  but  the  witness  must  state  the 
particular  acts,  and  the  court  will  judge  whether  they 
amount  to  a  violation  of  the  charter  or  not.  It  is  not 
sufficient  that  the  witness  is  satisfied  the  charter  has  been 
violated ;  the  court  must  also  be  satisfied. '  Tlie  other 
charges  of  the  violation  of  the  charter  contained  in  the 
bill,  and  not  before  adverted  to,  are  not  brought  home  to 
*the  present  directors  of  the  Mercantile  Insurance  Com-  [*448] 
pany.  Tlie  court  cannot  discreetly  exercise  the  power  of 
appointing  a  receiver,  unless  the  present  officers  of  the 
coi-poration  are  unfit  to  manage  its  affairs.  Suppose  the 
present  officer  are  pure  and  faithful,  and  the  violations 
of  the  charter  were  committed  during  the  management 
of  their  predecessors,  would  the  court  take  the  manage- 
ment out  of  their  hands?  Certainly  they  would  be  more 
fit  and  competent  to  perform  the  duties  of  directors  than 
a  stranger;  and  by  permitting  them  to  continue  as  direct- 
ors, the  expense  of  commissions  would  be  saved.  This 
information  was  necessary  for  the  court,  before  it  could 
discreetly  exercise  its  power  of  appointing  a  receiver ;  but 
tlie  affidavits  and  proofs  do  not  sustain  the  allegations  in 
the  bill. 

Tlie  Mercantile  Insurance  Company  can  take  securities 
upon  the  sale  of  real  estate,  received  in  payment  of  debts, 
by  force  of  the  words,  "  or  other  personal  property,"  (Laws 
of  1818,  sec.  10,  p.  92.)  It  can  hold  stock,  provided  it  is 
for  the  purpose  of  investing  any  part  of  its  capital  stock 
or  funds,  or  of  the  proceeds  of  the  sale  of  real  estate ;  but 
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^^^ even  if  it  were  doubtful  whether  the  company  had  tl^ 

VerpUnck   power,  there  is  a  decisive  objection  to  the  interTerenca  oj 
MeroMtilfilM  ^®  court  by  injunction,  and  the  appointment  of  a    i>^ 
Ca  of  K.  Y.  ceivor,  as  the  affidavits  do  not  prove  that  the  complain, 
ants  have  engaged  in  tlie  business  of  exchange  or  stock 
brokers.    A  broker  is  one  who  stands  between  the  buyer 
and  seller.    If  he  owns  the  stock  which  he  buys  and  sells^ 
he  is  not  a  broker.    Here,  the  company  purchased  stock 
for  itself,  and  not  for  others.    The  influence  of  such  a 
proceeding  upon  the  prosperity  of  the  company  is  a  dif- 
ferent question  from  that  of  forfeiture.    There  is  no  pro- 
hibition against  this  company's  buying  in  its  own  stock, 
and  thereby  reducing  its  capital.    The  act  of  1825  is  the 
first  statute  which  contains  this  prohibition ;  but  it  m 
questionable  whether  this  law  applies  to  previous  corpo- 
rations.   The  fact  of  the  Mercantile  Insurance  Company's 
buying  in  its  own  stock  is,  however,  immaterial  in  this 
case,  as  it  is  not  made  a  cause  of  forfeiture  in  the  bill- 
There  was  in  fact  no  reduction  of  capital ;  and  as  cred- 
itors have  not  been  injured,  there  can  be  no  ground  of 
r*449]       complaint ;  and  if  there  *are  still  funds  sufficient  to  satisfy 
the  creditors  of  the  corporation,  there  is  no  ground  far 
the  interference  of  the  court. 

The  Chancellor.  I  shall  not  attempt  to  examine  or 
express  any  opinion  upon  the  merits  of  this  case  as  stated 
in  the  complainants'  bill ;  because  upon  examination  of 
the  objections  which  have  been  raised  as  to  the  form  and 
regularity  of  the  proceedings  before  the  vice  chancellor, 
I  find  those  objections  insurmountable. 

The  first  objection  is,  that  although  the  order  appoint 
ing  a  receiver  purports  to  have  been  entered  in  a  suit 
against  "Tlie  Mercantile  Insurance  Company  of  Ne^ 
York,"  under  which  order  the  appellants  have  been  de* 
prived  of  the  possession  of  their  property,  they  were  not 
in  fact  parties  defendant  in  the  bill ;  as  the  prayer  of 
process  was  only  against  the  officers  of  the  corporation 
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lame  of  the  corporation  is  as  before  stated.    Bnt  the       I88I. 

r  for  process  is  that  the  subpcena  may  be  directed   YerpUmdc 

5  president  and  directors  of  the  said  company.    This  w      ^iiiaia- 

andonbtedly  owing  to  the  mistake  of  the  solicitor  Co.  ofN.  ^. 

drew  the  bill,  and  who  probably  did  not  intend  to 

the  president  or  directors,  but  only  the  corporation 

acob  Barker,  parties  to  the  suit.    Tlie  same  mistake 

as  to  the  prayer  for  the  injunction,  and  is  also 

id  into  the  order  granting  the  injunction;  so  that 

njunction,  in  fact,  is  neither  against  the  corporation 

ts   officers   by  their  proper  names.     As   this  ob- 

Dn  is  merely  formal,  I  should  not  feel  disposed  to 

in  it,  if  the  difficulty  can  be  obviated  by  an  amend- 

.    As  it  now  stands,  it  may  deprive  the  appellants 

substantial   right;   and  it  is   somewhat  doubtful 

her  they  have  the  power  to  answer  this  bill.    It 

er  prays  process  against  the  corporation,  nor  calls 

them  to  answer ;  for,  by  another  singular  oversight 

e  solicitor,  that  part  of  the  bill  merely  prays  that 

lonfederates  may  answer  upon  their  corporal  oaths ; 

eas  the  officers  of  the  corporation,  and  not  the  com- 

,  are  charged  with  confederating;  and  they  only 

I  put  in  their  answer  on  their  oaths.     It  is  well 

d  that  no  persons  arc  parties  as  defendants  in  a  bill 

ancery,  except  those  against  whom  process  is  prayed, 

10  are  *specifically  named  and  described  as  defend-        [*460J 

in  the  bill.     (1  Marsh.  Kent.  li.  594.     2  John  Ch.  K 

2  Dicken's  R.  707.)    In  Elmendorf  v.  Delancy,  (1 

c.  R.  555,)  Chancellor  Sandford  says :  "  When  it  is 

rtain  who  are  complainants,  or  who  are  the  persons 

d  to  answer,  the  suit  is  fundamentally  defective ;  and 

3  parties  are  not  clearly  designated,  it  is  the  fault  of 

«rho  institutes  the  suit."    In  answer  to  this  objection, 

suggested  by  the  respondents'  counsel  that  it  is  a 

misnomer  of  the  corporation,  and  can  only  be  taken 

ntage  of  by  plea  in  abatement.    It  cannot,  however, 

is  case  be  considered  a  misnomer.    The  name  of  the 

^L.  IL  35 
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1881.       corporation  and  the  sntstance  of  the  charter  are  i» 
Verplanck    tinctly  Stated  in  the  commencement  of  the  bill,  and  the 
llercantnelti»  Process  is  then  prayed  against  the  officere  only.    Besides^ 
Co.  ofN.  Y.  the  appellants  never  had  an  opporttmity  to  make  the 
objection  by  plea  in  abatement,  or  in  iany  other  fdnn 
As  the  true  name  of  the  corporation  was  stated,  the  ob- 
jection appeared  on  the  face  of  the  bin,  and  no  plea  was 
necessary  to  bring  the  fact  to  the  notice  of  the  court. 

Another  fatal  objection  to  the  regularity  of  these  pro- 
ceedings is,  that  the  appellants  were  deprived  of  the 
possession  of  their  property,  and  divested  of  all  theiir 
corporate  rights,  withont  having  an  opportunity  of  being 
heard,  and  withont  any  sufficient  cause  for  snch  a  mm- 
mary  proceeding.    By  the  settled  practice  of  the  court 
in   ordinary  suits,  a  receiver  cannot  be  appointed,  ex 
parte,  before  the  defendant  has  had  an  opportnnity  to  be 
heard  in  relation  to  his  rights,  except  in  those  cases  where 
he  is  out  of  the  jurisdiction  of  th^  court,  or  cannot  be 
found ;  or  where,  for  some  other  reason,  it  becomes  abso* 
lutely  necessary  for  the  court  to  interfere,  before  there 
is  time  to  give  notice  to  the  opposite  party,  to  prevent  the 
destruction  or  loss  of  property.    Formerly.it  was  never 
done  until  after  answer.     (  Vann  v.  Barnett,  2  Bro.  Ch- 
Cas.  157.    Maguire  v.  Allen,  1  Ball  &  Beat  75.   JawjfeW 
V.  Irvine,  2  Russ.  R.  149.     Coward  v.  Chadwick,  id.  150, 
note.    People  v.  Norton,  1  Paige,  17.)    In  every  case 
where  the  court  is  asked  to  deprive  the  defendant  of  the 
possession  of  his  property  without  a  hearing,  or  an  op- 
portunity to  oppose  the  application,  the  particular  fccts 
f*451]        and  circumstances  which  render  *8uch  a  summary  pro- 
ceeding proper,  should  be  set  forth  in  the  bill  or  petition 
on  which  such  application  is  founded.     Oglevie's  affidavit 
in  this  case,  that  he  was  satisfied  of  the  necessity  of  such 
a  proceeding,  was  not  sufficient.     He  should  have  stated 
the  facts  on  which  his  opinion  was  founded,  to  enable  the 
court  to  judge  of  its  correctness.    There  are  21  directors 
of  this  company,  each  of  whom,  by  the  provisions  of  the 
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charter,  must  be  a  resident  of  this  state,  and  an  owner  of  ^^^i- 
$2,600  of  the  stock.  It  is  not  alleged  that  a  majority,  or  Verplanok 
even  any  considerable  number  of  these  directors  were  k^^ eAntifoiii 
insolvent  or  destitute  of  character.  And  it  would  be  Oa  of  N.  T. 
felony  in  any  of  the  individual  officers  to  embezzle  or 
irpirii;  away  the  property  of  the  institution,  without  the 
consent  of  the  board  of  directors.  (2  R.  S.  678,  §  59.) 
The  court  ought  therefore  to  have  something  more  than 
the  mere  opinion  of  a  witness,  Iwwever  respectable,  to 
faiduee  it  to  suppose  such  a  direction  would  subject  them- 
selves to  punishment  for  the  violation  of  an  order  of  the 
court,  or  that  the  officers  of  the  coinpany  would  be  gailty 
of  felony,  by  embeteling  the  property  without  the  consent 
of  the  ditectoft,  if  the  usual  course  of  an  order  to  show 
cause  at  a  short  day  h^d  been  taken,  and  a  temporary 
injunction  in  the  mean  time  panted.  That  practice  was 
adopted  by  the  chancellor  in  the  case  of  The  Franldi/n 
Bankj  (1  Paige's  R.  85,)  and  the  same  course  has  been 
pursued  by  him  in  all  subsequent  cases.  This  should 
have  been  considered  by  the  vice  chancellor  as  the  cor- 
rect practice,  unless  special  circumstances  rendered  a 
different  course  of  proceeding  proper* 

There  is  another  reason  which  rendered  the  ex  parte 
proceeding  in  this  case  still  more  objectionable.  This  is 
«  bill  filed  by  stockholders  to  wind  up  the  concerns  of 
the  corporation,  on  the  ground  of  an  alleged  violation  of 
the  dharter.  In  this  respect  it  differs  materially  from  the 
bills  which  have  frequently  been  exhibited  in  this  court 
"by  stockholders,  against  the  individual  directors  of  the 
tcompany,  to  restrain  them  from  violating  their  trust 
And  it  can  therefore  only  be  sustained  as  a  statutory  pro- 
ceeding under  the  89th  section  of  that  title  of  the  revised 
statutes  which  directs  the  manner  of  proceeding  against 
corporations  at  law  and  in  equity.  (2  R.  S.  463.)  That 
*i8  tlie  only  provision  I  have  been  able  to  find  which  an-  [*452 
thorizes  a  proceeding  by  a  stockholder  to  enforce  forfeiture 
of  the  franchises  of  the  corporation,  and  to  compel  a  dis- 
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1881.       tribution  of  the  funds.     Although  the  4:l8t  section  an 
Yerplanck    thorizes  the  court  in  anj  stage  of  the  proceedings,  upon 
MereantiUlM  ^"  application  under  that  provision  of  the  statute,  to  ap- 
Co.DiN.Y.  point  a  receiver  of  the  property  and  effects  of  the  corpo- 
ration, it  could  not  have  been  supposed  by  the  legislature 
that  the  court  would   appoint  such  receiver,  with  the 
powers  conferred  upon  him  by  the  next  section,  withont 
any  notice  of  the  application  to  the  corporation  or  its 
officers.    The  receiver,  appointed  under  that  part  of  the 
revised  statutes,  unless  his  powei^  are  restricted  and  eon- 
trolled  by  the  order  of  the  court,  is  absolutely  vested  with 
all  the  property  and  effects  of  the  corporation ;  and  he 
has  full  power  to  sell  and  dispose  of  the  whole,  at  his 
discretion,  and  to  distribute  the  proceeds  among  the  stock* 
holders,  after  paying  the  debts  owing  by  the  company 
It  is  in  effect  a  final  order  in  the  cause ;  and  unless  altered 
or  revoked,  operates  as  a  virtual  dissolution  of  the  corpo- 
ration.   It  is  not  a  common  law  receivership  to  protect 
the  fund  pending  the  litigation ;  but  the  receiver  is  a 
statutory  assignee,  vested  with  nearly  all  tlie  powers  and 
authority  of  the  assignee  of  an  insolvent  debtor.    (2  B. 
S.  464,  §42;  469,  §67,  &c.)    It  would  therefore  be  a 
violation  of  one  of  the  fundamental  principles  of  jnstice, 
to  appoint  such  a  receiver,  without  any  restriction  of  his 
powers,  on  an  ex  parte  application ;  and  thus  to  condemn 
and  deprive  a  company  of  its  chartered  privileges  nn- 
heard.     A  different  kind  of  receivership  is  authorized  by 
the  36th  section  of  the  same  title,  on  the  application  of  a 
judgment  creditor.    (2  E.  S.  463.)    That  is  the  same 
kind  of  receiver  which  was  authorized  by  the  17th  section 
of  the  act  of  1825,  on  the  application  of  the  attorney 
general,  or  of  any  creditor  of  the  corporation.    (Laws  rf 
1825,  p.  453.)    Those  were  strictly  common  law  receivers; 
such  as  are  usually  appointed  by  this  court  in  suits  be- 
tween party  and  party,  and  to  protect  the  fund  daring 
the  litigation.    They  have  no  powers  except  such  as  are 
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Conferred  upon  them  by  the  order  for  their  appointment,       I88i. 
and  the  course  and  practice  of  the  court.  YerpUmck 

*Tlie  vice  chancellor  erred  in  granting  a  general  in-  Mercantilelni 
junction  on  this  bill,  and  in  appointhig  a  receiver,  with-  Co.  of  N.  Y. 
out  notice  to  the  corporation ;  both  orders  must  therefore 
be  reversed  and  vacated,  with  costs  on  the  appeal  there- 
from, to  be  paid  by  the  respondents,  to  the  solicitor  of 
the  appellants.  Tlie  proceedings  must  be  remitted  back 
to  the  vice  chancellor  of  the  fii-st  circuit,  with  permission 
to  the  complainants  to  apply  to  him  for  leave  to  amend 
their  bill,  so  as  to  make  the  corporation  defendants  there- 
in, and  otherwise  as  they  may  be  advised,  upon  due  notice 
of  such  application  to  the  solicitor  of  the  appellants  and 
of  Jacob  Barker.  Upon  such  amendment  being  allowed 
and  made,  an  order  may  be  entered,  directing  the  de- 
fendants to  show  cause  before  the  vice  chancellor,  at  such 
time  and  upon  such  notice  as  he  shall  direct,  why  a 
general  or  other  injunction  should  not  be  granted,  and  a 
receiver  be  appointed,  either  with  the  general  powers  con- 
ferred by  the  statute,  or  subject  to  such  restrictions  as  to 
the  vice  chancellor^  shall  seem  proper ;  and  that  in  the 
mean  time  a  temporary  injunction  issue,  restraining  the 
defendants  and  the  officers  of  the  company  from  buying 
or  selling  any  stocks,  or  doing  any  act  in  violation  of  the 
charter  of  the  company,  and  from  doing  such  other  acts 
as  may,  in  the  opinion  of  the  vice  chancellor,  be  proper 
to  restrain  them  from  doing,  pending  the  application  be- 
fore him. 

Thomas  E.  Smith,  the  receiver  appointed  in  this  cause 
by  the  vice  chancellor,  must  also  forthwith  deliver  over  to 
the  assistant  register  of  this  court,  as  clerk  of  the  vice 
chancellor  of  the  first  circuit,  all  the  books  and  vouchers, 
moneys,  property  and  effects  of  the  coj^poration,  which 
have  come  to  his  hands,  or  to  the  hands  of  any  of  his 
attorneys,  servants  or  agents ;  and  the  assistant  register 
must  deposit  the  same  in  the  bank  of  the  Manhattan  Com- 
pany, subject  to  the  further  order  and  direction  of  the 
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1881.       vice  chancellor.    And  they  are  to  be  delivered  up  to  the 
Yerplandc   officers  of  the  corporation,  unless  the  complainants  shall 
MeroaDtilelDB  P^^c^^e  their  bill  to  be  amended,  and  obtain  an  order  to 
Oo.  of  N.  T.  show  cause,  &c.,  within  three  weeks  after  notice  of  thi« 
decision.    Or,  if  the  directors  of  the  corporation,  or  the 
major  part  of  them,  shall  give  sufficient  security,  to  the 
satisfaction  of  the  vice  chancellor,  to  abide  the  final  order 
*and  decree  which  may  be  made  in  this  cause,  and  to 
account  for  the  property  and  effects  of  tlie  companj  as 
this  court  shall  direct,  the  books,  property  and  effects,  tlie 
moneys  of  the  corporation  in  the  hands  of  the  reeeirer^ 
are  to  be  immediately  restored  to  such  directors,  or  to 
their  agents  or  servants,  for  the  use  of  the  companj.  [I] 

[1]  See  WatermAolft  Am.  Ch.  IHg.  tit  Rbckitkb.     A  receirer  etnoot   be 
compelled  to  account  and  show  his  books  to  a  [>arty  in  the  aoit;  be  is  to 
account  to  the  court  only.     Musgrove  r.^aah,  3  Edw.  Ch.  R«pi  172.     -A 
receiver  in  chancery  has  no  authority,  by  virtue  of  hb  appoiDtmeot,  to 
aue  in  his  own  name,  on  a  contract  not  made  or  assigned  to  him.  JngntoU 
T.  Cooper,  5  Blackford's  Rep.  42&     The  rule  which  prohibits  a  receirer 
from  employing  the  solicitor  of  either  of  the  parties  to  tlie  soil  b  wbicb 
he  is  appointed  receiver,  is  intended  to  protect  the  rights  of  the  psrtitf  to 
t  tuch  suit     And,  if  such  parties  make  no  objec^on,  the  receiver  may  eio* 

ploy  the  solicitor  of  either,  to  aid  him  in  the  discharge  of  his  trust   Wit- 
ren  v.  Sprague,  1 1  Paige,  200.    A  mere  stranger  to  the  suit  has  oo  rigkt  to 
object  to  the  employment,  by  the  receiver,  of  the  solicitor  of  ooeof  th« 
parties  to  the  original  suit,  to  institute  a  new  suit  against  sueh  strtnger. 
lb.     Where  a  receiver  of  partnersliip  effects  has  been  appointed,  bat  b 
takes  no  goods  or  property  which  the  landlord  could  restrain,  and  doei 
not  hold  the  possession  of  the  premises,  such  landlord  has  no  ri^bt  topaj* 
ment  of  rent  in  preference  to  other  creditors*     In  the  matter  of  Bpm»A 
Edw.  Ch.  Rep.  384.     Where  the  protection  of  the  rights  of  a  deieodini 
requires  the  continuance  of  the  receiver,  the  court  will  not  grant  a  dis- 
charge, although  the  suit  is  at  an  end.     But  it  will  require  the  deieadiat 
thus  protected,  to  file  a  bill  forthwith,  to  settle  his  rights.     TF^Uten&r. 
PendergaBi,  2  Barb.  Ch.  Rep.  471.    (Vide  2  Moll.  Repi  497 ;  1  Sch.  and  U 
296.)    Where  a  receiver  had  the  supposed  value  of  sixty  thousand  dolltfi 
of  property  in  his  power,  and  the  amount  which  was  likely  to  be  reqnirei 
to  satisfy  the  demands  was  only  about  one  thousand  dollars,  the  court  r^ 
strained  him  from  making  sale  by  auction  of  the  whole  mass.    WarM  v. 
Leavenworth,  8  Edw.  Ch.  Rep.  244.     Where  it  appears,  upon  a  referenee 
before  a  master,  that  a  judgment  debtor  has  the  use  of  fornitort,  bat  tha 
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igbt  under  a  judgment  against  him,  and  an  agent  (a  relation)         1831. 
th  the  debtor,  ia  to  protect  the  posseaeion  for  the  buyer,  the    y      ,      , 
•»,  where  such  agent  and  buyer  are  not  before  the  court,  direct  y. 

deliver  the  furniture  to  a  receiver.    And  his  refusal  to  do  to  MercantQelna 
ed  more  as  an  appeal  to  the  court,  than  as  a  matter  of  con-  ^'  ®'  ^'  ^' 
r9on  V.  F0rd,  3  Edw.  Ch.  Rep.  441.     Where  a  receiver  is  put 
n  of  furniture  and  removes  it,  the  landlord  has  no  right  to 
,  nor  will  he  have  a  preference  out  of  its  avails.     Martin  ▼. 
r.  Ch.  Rep.  580.     It  is  the  duty  of  a  receiver  to  keep  the  trust 

separate  and  distinct  from  his  own  moneys.  And  if  depo^ 
ik  for  safe  keeping,  Uie  money  should  be  deposited  to  a  sepa- 

in  his  name,  as  receiver,  to  the  end  that  the  fund  can  at  all 
ed  and  identified.  Th€  Utica  Inaurance  Company  v.  Lynch  and 
ige,  620.  If  a  receiver  loans  out  any  part  of  the  moneys 
to  his  hands,  as  such  receiver,  even  temporarily,  to  his  friends 
s  a  breach  of  trust.  '  lb.  A  receiver  represents  the  interest* 
ties  in  the  propei-ty,  which  interests  are  often  various  and  con- 
sometimes  involved  in  doubt  It  is  his  duty  to  protect  tha 
usted  to  him,  to  the  best  of  his  ability,  for  all  those  interesti^ 
g  controlled  by  tlie  representatives  of  any  one  of  tbenk  tlbi 
takes  possession  of  goods  under  the  express  directions  of  tha 
ro  the  master  has  decided  that  the  goods  are  in  the  possession 
le  control  of  the  defendant,  and  has  directed  the  defendant  to 
MMsession  to  the  receiver,  the  court  will  assume  the  exclusive 
of  the  subject,  and  will  not  suffer  the  receiver  to  be  sued  at 
ig  such  goods.  Parker  v.  Browning,  8  Paige,  388.  (Vide  % 
76,  §891.)  Where  a  complaint  is  made  against  an  officer  of 
chancery  for  misconduct,  while  acting  under  color  of  author- 
he  court  may  either  itself  take  cognisance  of  the  complaint, 
ter  justice  between  the  parties,  or  may  allow  the  party  ag- 
ring  his  suit  at  law  for  the  alleged  injury.  lb.  (Vide  2  MyL 
.)  A  receiver  is  under  no  obligation  to  attempt  to  take  prop- 
3  possession  of  a  third  person,  or  even  from  the  defendant  him- 
t,  without  an  express  order  of  the  court  directing  him  to  do 
e  receiver,  or  party  who  wishes  an  actual  delivery  of  tha 
ould  call  upon  the  master  to  decide  what  property,  legally  or 
longing  to  the  defendant,  and  to  which  the  receiver  is  entitled, 
der  of  the  court,  is  in  the  possession  of  the  defendant,  or  under 
*  control.  And  it  is  the  duty  of  the  master  to  direct  the  de- 
iliver  to  the  receiver  the  actual  possession  of  all  such  property, 
lim  to  take  possession  thereof  If  the  defendant  is  dissatisfied 
icision  of  the  master,  he  must  apply  to  the  court  to  review  tha 
ie  will  be  compelled,  by  process  of  contempt,  to  comply  with 
directions.  lb.  Where  the  propert}'  is  in  the  possession  of  a 
,  who  claims  the  right  to  retain  it,  tha  receiver  must  aithar 
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Wood 
Wood 


procefid  by  rait  against  bim,  or  the  eompUlnant  mnit  make  bim  a  pirt|  to 
~  bis  suit  and  apply  to  bare  tbe  receirenbip  extended  to  tbe  prop«rt7  ^"^ 
bis  bands;  so  tbat  an  order  may  be  made  for  ite  delivery  and  majbo 
enforced  by  process  of  contempt    lb.    Wbere  tbe  property  is  legally  sis.^ 
properly  in  the  possession  of  the  receiver,  it  is  the  duty  of  the  court  ^r«» 
protect  such  possession,  not  only  against  Tiolenee,  bat  also  against  smti  m^3^ 
law.     But  if  the  property  is  in  the  poesession  of  a  third  person,  under     ^ 
claim  of  title,  the  court  will  not  protect  the  officer  who  attempts,  by  ▼i.o— 
lence,  to  obtain  possession,  any  further  than  the  law  will  protect  him;  Im  m^ 
general  authority  being  unquestioned.    lb.     A  defendant  in  a  ert^to^^c^^ 
bill  is  not  in  contempt  for  neglecting  to  delirer  oyer  property  to  t 
receiver,  where  such  property  is  claimed  to  be  in  the  poesesdon  oC  sad 
belong  to,  a  third  person,  unless  the  master  has  decided  that  sneh  ] 
•rty  belongs  to,  and  is  under  the  control  of  the  defendant    Oattilev     -^r 
Simontf  8  Paige,  273.     Where  the  defendant  is  directed  to  assign  and  <S^ 
liver  over  his  property  to  a  receiver,  under  the  direction  of  a  master^     jLJ 
the  complainant  wishes  to  have  an  actual  delivery  of  property  whiek    Im^ 
rapposes  to  belong  to  the  defendant,  but  which  the  latter  insists  bdc^sn  ^gt 
to  another  person,  he  must  apply  to  the  master  to  decide  what  propsr^jr 
is  under  the  defendant's  control,  and  to  make  an  order  directing  thed«((Bxa<I* 
ant  to  deliver  over  the  property  which  shall  be  decided  to  be  under  I&ls 
control,  before  be  can  bring  such  defendant  into  contempt  for  disol>«di- 
ence  of  the  order  of  the  court.    lb.    If  goods  of  the  judgment  del>tor 
have  been  fraudulently  assigned,  and  the  fraudulent  assignee  is  msd«  • 
party  to  the  suit  in  chancery  against  such  debtor,  and  is  irresponsible,  tiM 
proper  course,  where  such  assignee  claims  to  be  in  possession  of  the  prop- 
erty, is  to  have  the  receivership  extended  to  bim ;  and  to  obtain  an  ord^ 
that  he,  as  well  as  the  judgment  debtor,  deliver  over  the  property  in  eos- 
troversy  to  the  receiver,     lb. 


"Wood  v.  Wood. 


A  feme  covert  cannot  file  a  bill  against  her  husband  in  her  own  ]uaB% 

except  in  the  single  case  of  a  bill  to  obtain  a  divorce  on  the  ground  e/ 

adultery. 
A  bill  to  obtain  a  separation  merely  must  be  filed  in  the  name  of  tbe  » 

friend  of  the  wife ;  and  if  it  is  not  so  filed,  the  defendant  may  demu 
No  allowance  for  costs  or  alimony  can  be  made  to  the  wife,  if  it  apf 

upon  the  face  of  her  bill  that  it  is  improperly  filed,  and  that  Bh< 

obtain  no  decree  thereon. 
Where  the  wife  has  no  separate  estate,  no  decree  can  be  made  again 

in  favor  of  her  husband  for  costa. 
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)ill  in  this  case  was  filed  against  the  husband  for  a       iwi. 

on,  on  the  ajleged  ground  of  cruel  treatment.  The      Wood 

nt  demurred  to  the  bill  on  account  of  its  having      "VTood 

chibited  by  the  wife  in  person,  without  a  next 

is  required  by  the  163d  rule  of  this  court.    This    ^"^^^"^^ 

n  was  urged  in  opposition  to  an  application  to  the 

5  chancellor  of  the  first  circuit  for  an  allowance  to 

by  way  of  alimony.  He  overruled  the  objection, 
3red  the  defendant  to  pay  her  one  hundred  dollars; 
rred  it  to  a  master,  to  report  what  further  sum  he 
>  advance  towards  the  expenses  of  the  suit,  and  to 
3ekly  or  monthly  allowance,  by  way  of  alimony, 

the  litigation.  From  this  decision  the  husband 
i  to  the  Chancellor. 

limarij  foij  the  appellant.  The  complainant  has 
•  bill  in  this  suit  alone,  and  not  by  any  person  as 
friend,  nor  is  any  pei*son  made  responsible  for  the 
ich  may  be  awarded  to  the  defendant.  This  is  a 
jection  to  the  bill ;  and  the  defendant  may  take 
je  of  it  by  demurrer.  Cooper,  in  his  treatise  on 
leading,  page  163,  says :  "  If  a  married  woman 
a  bill  without  *uaming  a  next  friend,  and  the  [*455] 
ty  appears  on  the  face  of  the  bill,  the  defendant 
:o  advantage  of  it  on  demurrer." 
ractice  of  this  court,  as  it  has  existed  for  years, 
inctioned  by  the  163d  rule  of  this  court,  provides 

0  bill  shall  be  filed  in  the  name  of  a  feme  covert 

1  a  decree  for  a  separation  or  limited  divorce, 
e  suit  is  prosecuted  by  some  responsible  person 
xt  friend  o^  the  complainant  who  shall  be  respon- 

such  costs  as  may  be  awarded  by  the  court."  A 
ill  is  filed  irregularly,  and  contrary  to  the  plain 
practice  of  the  court,  cannot  furnish  a  substantial 
>n  foi  any  order. 

ithorities  above  mentioned  were  cited  on  the  ar- 
before  the  vice  chancellor.    By  the  common  law, 
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18IL       if  a  wife  improperly  abandons  her  husband,  and  refi^.^-^ 
Wood      to  retarn  to  his  house,  he  is  not  liable  for  her  snpp^^^ 
Wood      ^^  'defendant's  affidavit,  and  that  of  a  disinterested  ^^ 
son  show  that  the  complainant's  absence  is  owing  to     j^^ 
own  fault,  consequently  she  ought  not  to  be  allowexj  to 
absorb  the  residue  of  her  husband's  slender  means  icx  the 
(aanner  which  she  proposes,  which  will  operate  as  a  epe: 
cial  premium  for  her  abandonment  of  duty  and  grosa  mis- 
conduct.    There  is  no  allegation  in  the  bill  that  the  cH- 
dren  have  been,  or  will  be  neglected  or  ill  treated  bj 
their  father,   and  the  mother  should  not  be  enabled^ 
through  the  intervention  of  this  court,  to  compel  liim  to 
support  them  in  a  manner  too  expensive  for  his  means. 
If  he  refuses  to  support  them,  it  is  (in  this  stage  of  the 
proceedings)  a  subject  proper  for  the  attention  of  the 
overseers  of  the  poor,  rather  than  of  this  court.    The  vice 
chancellor's  order  sweeps  away  the  entire  means  of  the 
defendant,  and  then  refers  it  to  a  master,  to  say  how  much 
more  he  shall  give.    The  latter  part  of  the  order  seems 
unnecessary,  if  not  oppressive.    The  defendant  is  prohib- 
ited by  the  injunction  (which,  at  the  argument,  was  ad- 
mitted to  be  according  to  the  prayer  of  the  bill)  from  dis- 
posing of  any  part  of  his  estate,  and  yet  the  order  requires 
him  to  pay  one  hundred  dollars.     He  manifestly  cannot 
do  this  without  a  breach  of  the  injunction,  and  %  contempt 
of  the  court. 
[♦456]  *The  only*  serious  question  in  the  case  is,  how  is  the 

defendant  to  be  paid  his  costs?  From  his  wife  he  cannot 
obtain  them.  If  a  solicitor  files  a  bill  for  a  non  resident 
complainant  without  security  for  costs  first  given,  he  is 
personally  responsible ;  although  in  such  a  case  tlie  de- 
fendant's costs  might  probably  be  obtained  from  the  com- 
plainant. In  this  case  it  is  impossible  for  the  solicitor  foi 
the  defendant  to  obtain  costs  from  the  complainant  II« 
should  therefore  be  entitled  to  recover  them  from  the  com- 
plainant's solicitor,  upon  the  ground  that  the  bil   ^^ 
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egiilarly,  and  against  the  express  prohibition  of       1881. 
3  of  the  court.  lyood 

T. 

WoocL 
WameTy  for  the  respondent    The  appeal  is  from 

t  of  the  order  which  gives  the  wife  and  her  throQ 

lildren  (who  have  been  more  than  one  year  with- 

least  assistance  from  the  husband  and  father)  the 

$100  towards  their  necessary  maintenance,  and 

;  to  a  master  to  inquire  what  further  allowance 

be  made.  Does  such  a  case  admit  a  question! 
3ndant's  counsel  rely  on  a  supposed  formal  irreg- 
u  the  draft  of  the  bill,  inasmuch  as  it  is  not  filed 
ime  of  a  next  friend.  1.  Suppose,  then,  the  bill 
1  this  respect,  to  be  amended ;  is  that  a  reason 

wife  and  children  should  bo  left  to  perish  ?  Will 

be  entertained  for  a  moment?  2.  Again,  the 
it  has  demurred  to  the  bill  for  the  cause  above 

to  respecting  its  form.  Will  the  court  couute- 
le  present  attempt  to  anticipate  the  argument  of 
urrer  ?    Will  they  not  leave  the  party  to  try  the 

in  the  way  he  has  selected  for  the  purpose  ?  But 
len  decided  that  the  pendency  of  a  demurrer  is  no 
1  to  an  order  for  maintaining  tlie  wife  in  the  mean 
Vhenever  the  demurrer  shall  be  heard,  I  shall 
with  great  respect,  that  the  bill  is  right,  at  least 
irrer ;  and  that  if  any  security  for  costs  is  de- 
e,  a  special  motion  is  the  proper  means  of  obtain- 
3.  But  the  defendant's  affidavits  represent  that 

too  has  been  to  blame  ;  that  the  husband  never 
lence  upon  her,  till  the  month  of  April,  1830 ; 

his  means  are  small,  &c.     As  to  tlie  defendant's 

he  admits  a  salary  of  *$300  a  year ;  and  we  ask,        [*457] 
■St  instance,  $100  only,  and  after  that,  an  inquiry. 

be  wrong?  And  as  to  the  rest  of  the  matters  of 
ivit,  they  belong  to  the  merits  of  the  controversy, 
to  be  discussed  on  pleadings  and  proofs  at  the 
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1881.       hearings.   Meantime,  however,  the  mother  and  her  infant 
Wood      children  must  live. 


T. 

Wood. 


The  CiiANCKLLOB.  A  feme  covert  has  no  right  to  file  a 
bill  against  her  husband  without  tlie  interposition  of  a 
next  friend,  who  will  be  answerable  for  the  costs,  in  case 
the  suit  is  instituted  without  any  reasonable  cause.(fl)  If 
the  objection  appears  on  the  face  of  the  bill,  it  is  a  good 
cause  of  demurrer ;  and  the  objection  goes  to  the  whole 
bin.  (Willis' Eq.  PI.  5,  U.S.  Mitford,  153.  Cooper,  1«3.) 
The  statute  has  authorized  her,  in  a  suit  for  a  divorce 
which  is  to  dissolve  the  marriage  contract,  to  institute  the 
same  in  her  own  name.  But  by  the  revised  statutes  this 
power  is  only  given  under  the  article  which  relates  to 
divorces  on  the  ground  of  adultery.  (2  K.  S.  144,  art.  S, 
§  39.)  This  section,  which  authorizes  the  defendant  to 
answer  without  oath,  was  never  intended  to  apply  to  bills 
filed  under  the  second  or  fourth  articles.  Nor  was  the 
163d  rule  intended  to  create  any  new  disqualification, 
but  merely  to  declare  tlie  existing  law  of  the  court;  and 
to  call  the  attention  of  the  bar  to  the  distinction  which 
had  been  made  by  the  revised  statutes.  As  it  appeared 
on  the  face  of  the  proceedings  that  this  bill  was  irregn- 
larly  and  improperly  filed  in  the  name  of  the  wife  alone, 
the  defendant  ought  not  to  have  been  subjected  either  to 
costs  or  expense,  until  the  irregularity  was  corrected  by 
an  amendment  of  the  bill  or  otherwise.  In  the  case  of 
Mix  V.  Mix,  (1  John.  Ch.  R.  108,)  it  was  at  least  doubt- 
ful whether  the  demurrer  could  be  sustained ;  and  forthat 
reason  a  small  allowance  was  made  for  the  wife  until  that 
question  could  be  decided.  Here  the  bill  is  filed  not 
only  against  the  settled  law  of  the  court,  but  in  direct 
violation  of  one  of  its  standing  rules.  It  would  therefore 
be  unreasonable  to  compel  the  defendant  to  furnish  the 
means  of  carrying  on  a  suit  which  the  court  must  see  can* 
not  be  sustained. 

(a)  See  Lube's  Equity  Pleaclings,  26 
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)]|  an  application  for  a  retaxation,  where  the  pleadings  were  before  th 
taxing  officer,  the  court  will  presmne  the  number  of  folios  were  correctly 
taxed,  unless  there  is  an  affidavit  of  a  mistake  in  that  respect 

If  eounsel,  other  than  the  solicitor,  is  actually  employed  in  the  cause,  re- 
taining fees,  both  for  solicitor  and  counsel,  are  taxable,  although  the 
name*of  the  solicitor  only  is  subscribed  to  the  pleadings  as  counseL 

oitractions  to  search  for  judgments,  Ac,  are  only  taxable  in  mortgage 
cases,  and  others  of  that  description,  where,  by  the  practice  of  the 
court,  it  is  necessary  to  make  all  the  incumbrancers  parties  to  the  suit 

rhere  deeds  and  other  writings  or  parts  thereof  are#ncorporated  into 
pleadings,  they  cannot  be  charged  as  a  part  of  the  draft  of  such  proceed- 
ings. 

copy  of  the  subpodna  to  annex  to  the  affidavit  of  service  is  unnecessary 
and  not  taxable ;  the  original  subpoena  should  be  annexed. 

hree  folios  are  allowed  for  the  draft  and  engrossments  of  subpoenas,  for 
witnesses ;  and  two  for  the  draft  and  copies  of  subpoena  tickets. 

welTc  and  a  half  cents  is  the  proper  allowance  for  serving  a  subpoena  on 
a  witness  in  chancery. 

.  written  request  to  the  register  to  enter  an  order  is  in  the  nature  of  a 
precipe,  and  cannot  be  taxed  under  the  revised  statutes. 

Hiere  a  witness  is  directed  to  be  examined  on  written  interrogatories,  an 
engrossed  copy  of  the  interrogatories  to  be  filed  with  the  testimony,  is 
taxable. 

t  is  not  necessary,  where  the  copy  of  a  pleading  is  served  on  the  advent 


T. 


Rogen 
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*The  order  of  the  vice  chancellor  must  therefore  be  1881. 
reversed  ;  but  without  prejudice  to  the  right  of  the  com-  Rogers 
}lainant  to  renew  the  application,  if  her  bill  shall  be 
imended  by  inserting  the  name  of  a  responsible  person  as 
ler  next  friend.  There  being  no  evidence  that  the  wife 
las  any  separate  estate,  no  costs  can  be  awarded  against 
ler  on  this  appeal.  Tlie  appellant's  comnsel  ask  for  costs,, 
o  be  paid  by  the  solicitor,  but  I  know  of  no  principle 
^hich  can  authorize  an  appellate  court  to  charge  the  soli- 
sitor  of  the  respondent  with  costs  produced  by  the  mis- 
;ake  of  the  judge  whose  decision  is  reversed. 
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1881.  painty,  to  give  him  notice  that  it  is  a  copy ;  and  no  allowance  ctt  be 


Rogers 


made  on  taxation  for  such  notice. 
Ty  All  chaises  for  notices  not  required  by  the  rules  and  practice  of  the  court 

Rogers  should  be  rejected  by  the  taxing  officers  as  useless  and  unnecen&ry  m^ 

vices. 
An  affidavit  of  serving  a  notice  of  the  order  to  answer  is  taxable,  if  icto* 
ally  made,  although  it  is  afterwards  rendered  unneceeeary  by  the  pot- 
ting in  of  the  answer. 
[*459])  *But  an  affidavit  of  service  of  a  notice  of  the  examination  of  a  witoeaii 

not  taxable,  unless  it  becomes  necessary  to  make  and  use  saeh  an  iffidi* 
vit  on  some  special  application  to  the  court 
Where  the  examination  of  several  witnesses  is  noticed  for  Uie  auQ6  tinK, 
only  one  notice  u  necessary ;  and  a  notice  of  the  examination  of  ft  vit- 
ness,  for  the  examiner,  is  not  taxable. 
Where  the  whole  travel  of  a  witness  in  going  and  returning  is  left  tbio 
fifteen  miles  no  allowance  for  travel  can  be  made,  unless  it  appetrs  tbit 
he  was  obliged  to  come  so  early,  or  was  detained  so  late,  that  be  coold 
not  come  and  return  on  the  day  of  his  attendance.     If  the  whole  diittnee 
both  ways  is  over  fifteen  miles  and  under  thirty,  one  day  should  be  alloved 
for  travel ;  and  if  over  fifteen  miles  each  way,  one  day  sfaauldlMalloved 
for  the  witness  to  come,  and  one  to  return,  independent  of  the  time  be  ii 
detained  for  examination. 
Charges  for  disbursements  to  witnesses,  beyond  the  amount  of  their  pel 

diem  allowance,  are  not  taxable  against  the  adverse  party. 
Where  travelling  fees  are  claimed,  the  affidavit  should  state  the  probable 

distance  travelled  by  each  witness. 
Where  depositions  are  drawn  by  the  solicitor,  under  a  stipulation  betveei 
the  parties,  no  higher  charge  can  be  allowed  for  the  draft  or  engrossiD^^ 
thereof  than  if  the  service  had  been  performed  by  the  proper  officer « 
the  court 
A  copy  of  the  f^eadings  and  depositions  for  the  use  of  counsel  is  nottia* 
ble  against  the  adverse  party ;  the  abbreviation  of  the  pleadings  and 
depositions  for  the  use  of  counsel  is  all  that  can  be  allowed. 
Where  a  cause,  at  the  hearing,  is  directed  to  stand  over  for  wantof  perti*^ 
if  the  defendant  has  not  made  the  objection  previous  to  that  time,  neither 
party  ought  to  have  costs,  as  against  the  other,  for  the  extra  expenaeo^ 
casioned  by  that  proceeding. 
Where  a  cause  stood  over  at  the  hearing,  with  leave  to  file  a  lupplementil 
bill,  and  nothing  was  said  as  to  the  costs ;  and  a  subsequent  decree  in  the 
cause  directed  the  defendant  to  pay  all  the  complainant's  cos^s  not  pr«* 
viously  disposed  of,  held,  that  the  costs  of  the  supplemental  bill  were  em* 
braced  by  the  decree. 
Where  a  party  successfully  opposes  a  motion,  and  noticing  is  said  ahoot 
costs  in  the  order  denying  the  application,  he  is  entitled  to  his  costa  ol 
opposing,  as  costs  in  the  cause,  if  he  obtains  a  decree  for  costa^ 
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;e  for  counsel  attending  prepared  for  argument  at  a  term  when  the         1881. 
a»  not  reached  on  the  calendar,  is  not  provided  for  by  the  chan-       R<Mr«i 
I  bill,  and  cannot  be  allowed.  t. 

stage  or  other  disbursements  are  charged,  each  item  of  such  dlA-       RogeiSi 
;nts,   and   the  occasion   and   ciroimistances  of  the  expenditure, 
>e  particularly  specified  in  the  bill  of  costs,  and  sworn  to. 
uty  of  the  taxing  officer  to  see  that  the  several  provisions  of  the 
statutes  relative  to  the  taxation  of  costs  are  complied  with, 
r  the  taxation  is  opposed  or  not 

es  for  attending  the  master  to  obtain  his  signature  to  a  summons, 
attending  to  obtain  his  report  after  it  has  been  completed,  are 
vided  for  by  the  fee  bill,  and  are  not  taxable. 

itor  cannot  be  allowed  for  an  engrossed  copy  of  charges  or  dia-  [''^460] 

before  the  master ;  nor  for  engrossing  objections  to  the  draft  of 
ter's  report  The  allowance  for  engrossed  copies  to  file,  applies 
copies  of  such  papers  as  are  directly  or  ultimately  to  be  filed  in 
ster's  or  clerk's  office. 

uty  of  a  party  who  is  dissatisfied  with  the  taxation,  as  to  par- 
items  in  the  bill  of  costs,  to  bring  the  questions  as  to  such  items 
'  before  the  court  by  a  motion  on  his  part,  although  the  adverse 
pplies  for  a  retaxation  as  to  other  items. 

on,  or  other  papers,  on  which  an  application  for  a  retaxation  is 
I,  should  distinctly  refer  to,  or  point  out,  the  particular  items  or 
'  the  bill  of  costs,  as  to  which  a  retaxation  is  sought 
for  instructions  as  to  the  manner  of  serving  the  subpoena  on  a 
mi  is  not  taxable ;  and  no  allowance  for  serving  the  subpoena  can 
e,  by  way  of  disbursement,  beyond  the  sum  fixed  by  the  fee  biU. 
motion  is  made  or  opposed  by  counsel,  other  than  the  solicitor  on 
the  attendance  fee  of  the  solicitor  is  taxable  although  he  did  not 
in  person  ;  but  where  the  solicitor  makes  or  opposes  the  motion 
,  and  is  allowed  therefor  as  counsel,  he  cannot  charge  an  attend- 
e  as  solicitor  also. 

ince  can  be  made  to  the  solicitor  for  attending  the  hearing  of  a 
ir  cause,  unless  he  attends  in  person. 

;e  for  perusing,  amending  and  signing  pleadings,  can  only  be  allow- 
m  the  service  is  actually  performed  by  counsel  other  than  the 
r  in  the  cause;  and  where  the  name  of  the  solicitor  alone  is  signed 
ingrossed  pleadings  as  counsel,  the  presumption  is  that  no  other 
perused  and  signed  the  draft& 

s  of  pleadings  in  litigated  causes  should  be  submitted  to  the  actual 
ation  of  the  senior  counsel,  before  they  are  engrossed  and  filed, 
^e  for  perusing  and  settling  a  decree  applies  to  a  final  decree  only, 
cannot  be  allowed  on  a  mere  decretal  order. 
iS  to  settling  decrees  and  special  orders, 
requiring  an  affidavit  of  regularity,  on  bills  taken  as  confdMtd^ 
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1881.  applies  to  mortgage  cases  only.    Tlie  affidavit  is  proper,  bowerer.ir 


Bog«n 


other  cases  of  bills  taken  as  confessed,  under  the  revised  statutes,  to  ca* 
T.  able  the  court  to  ascertain  whether  the  defendants  have  been  peraonall]^ 

Boger&  served  with  process,  or  whether  they  are  proceeded  against  as  abseotstf 

and  a  short  affidavit,  not  exceeding  two  or  three  folios,  may  be  allove^ 

on  taxation,  if  it  is  actually  made  and  used. 
Copies  of  the  opinion  of  the  court,  furnished  to  the  master  on  a  rderene   ., 

are  not  taxable. 
The  solicitor  is  entitled  to  charge  for  a  notice  of  the  taxation  of  hit  eos^^ 

in  addition  to  the  specific  allowance,  in  the  fee  bill,  for  a  copy  of  t^^ 

bill  of  costs  to  be  delivered  to  the  adverse  party  with  such  notice. 
If  the  taxing  officer,  on  the  taxation  of  a  bill  of  costs,  has  doubts  as  to  ^^^ 

correctness  of  a  charge,  he  should  reject  it 
The  taxation  of  items  for  services  not  performed  by  the  solieitor,  or  wl^^i^ 

the  number  of  folios  are  overcharged,  will  not  protect  him  from  the  fag. 

alty  prescribed  by  the  statute  for  unlawfully  demanding  or  ncei^-i^ 

fees  for  such  services. 

[*461]  *Thi8  was  an  application,  on  the  part  of  the  defendaoi 

H.  Eogers,  to  set  aside  the  execution  issued  in  this  snit 
for  irregularity,  or  to  stay  the  proceedings  thereon;  and 
for  a  retaxation  of  the  costs.  Both  parties  were  dissatis- 
fied with  the  taxation,  and  a  conditional  arrangement 
was  entered  into  to  bring  the  several  questions  before  the 
court.  This  arrangement  however  was  not  carried  into 
effect.  And  the  complainants'  solicitor,  after  waiting 
some  time,  and  receiving  no  notice  of  an  intention  on  the 
part  of  the  defendant  to  appeal  from  the  decision  of  the 
master,  finally  concluded  to  submit  to  the  taxation  him- 
self as  it  stood.  He  procured  the  decree  to  be  enrolled, 
and  issued  his  execution.  Tlie  decree  directed  H.  Kogert 
to  pay  into  court  the  amount  reported  due,  within  thirty 
days  after  notice  of  the  confirmation  of  the  report,  or 
that  the  complainants  have  executions  for  the  amount 
He  paid  in  the  amount,  but  gave  no  notice  thereof  to  the 
complainants'  solicitor.  This  fact  being  unknown  to  the 
solicitor,  and  having  been  inadvertently  overlooked  by 
the  register,  the  execution  was  taken  out  for  the  amount 
reported  due  as  well  as  the  costs,  and  was  placed  in  th^ 
hands  of  the  sheriff.    As  soon  as  the  complainants'  soh' 


T. 
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r  discovered  the  money  had  been  paid  in,  he  gave  direc-       ^8^^* 
8  to  the  sheriff  to  deduct  that  amount  from  the  execu-      Rogm 
,  and  send  notice  thereof  to  the  defendant's  solicitor, 
ho  mean  time  tlie  latter  had  applied  to  the  chancellor, 

obtained  an  order  to  stay  the  proceedings  on  the  exe- 
on,  and  also  an  order  to  show  cause,  &c.,  with  a  view 

retaxation  of  the  costs,  and  to  have  the  execution  set 
e  or  corrected. 

.  Waite  and  S.  Stevens^  for  the  complamants. 

Zansin^y  for  H.  Rogers. 

CB  Chancellor.  Under  the  decree  of  September, 
\y  it  would  have  been  proper  for  the  defendant  H. 
ers  to  have  given  notice  to  the  complainants'  solicitor 

the  money  was  paid  into  court.  The  money  having 
I  actually  paid,  however,  before  the  execution  issued,  " 
being  deposited  in  the  ofKce  where  the  decree  was 
lied,  if  it  had  not  been  overlooked  by  the  register,  ho 
Id  not  have  included  that  amount  in  the  execution. 
1  p&rties  appear  to  have  acted  *under  a  mistake  or  mis-  [*462] 
rehension ;  and  no  order  is  now  necessary  as  to  the 
ley  paid  into  court,  and  neither  party  ought  to  be 
'ged  with  the  costs  in  relation  to  that  part  of  the  ap- 
ation. 

nth  the  exception  of  one  or  two  items,  which  I  shall 
rafter  notice,  the  defendants'  solicitor  seems  to  have 
«5ted  before  the  taxing  officer  in  the  proper  form,  so 
^  call  the  attention  of  the  officer,  and  of  the  solicitor 
the  complainants,  to  the  specific  objections  which  are 
'  made  to  the  several  items  complained  of  as  improp* 

taxed.  As  to  most  of  those  items,  the  affidavits  and 
lence  produced  before  the  master  were  sufficient,  on 
part  of  the  complainants,  to  establish  the  fact  that  the 
"ices  had  been  performed,  and  that  the  number  of 
)8  were  correctly  charged.  As  the  pleadings  were 
OL.  IL  86 
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1881.  produced  on  the  taxation,  if  the  complainants'  solicitot 
~~R<igeni  had  made  a  mistake  in  his  affidavit  as  to  the  number  of 
Boms  ^olioBj  the  defendants'  solicitor  had  the  means  of  correct* 
ing  such  mistake  on  the  spot  Without  an  af^davit  or 
some  other  eyidence  of  mistake,  this  court  will  now  take 
it  for  granted  that  the  number  of  folios  was  right,  and 
will  not  take  upon  itself  the  labor  of  counting  these  vo- 
luminous pleadings.  The  questions  were  fairly  raised 
before  the  master,  as  to  the  legality  of  particular  items, 
and  the  propriety  of  Uieir  allowance,  under  circumstances 
which  were  undisputed,  and  if  he  has  erred  in  the  taxa- 
tion, this  court  must  correct  his  decision. 

The  first  objection  is,  that  the  complainants'  Bolicitor 
was  not  entitled  to  a  retaining  fee,  inasmuch  as  he  signed 
the  bill  both  as  solicitor  and  counsel  and  a  retaining  fee 
for  counsel  is  allowed.  The  affidavit  showed  that  three 
counsel  at  least,  other  than  the  solicitor,  were  empbjed 
in  the  progress  of  the  cause ;  and  two  of  them  were  re- 
tained generally  as  counsel.  Eetaining  fees^  both  for 
solicitor  and  counsel,  were  therefore  properly  taxed,  al- 
though the  solicitor  on  record  alone  signed  the  bill  as  coun- 
sel. The  objection  to  the  charges  for  instructions'  to  the 
clerks  of  the  supreme  court  and  to  the  cl^rk  of  the  county 
to  search  for  judgments,  appears  to  have  been  well  taken. 
In  those  cases  where  by  the  practice  of  the  court  it  is 
necessary  to  make  judgment  creditors  parties,  as  in  bills 
[*463]  of  foreclosure,  the  charge  is  proper  if  the  *8ervice  was 
actually  performed.  But  in  this  case  there  was,  prima 
facie,*  no  necessity  of  searching  for  judgment  creditors  of 
the  defendant;  and  the  taxing  officer  should  not  hate 
taxed  those  items  without  some  further  evidence  to  show 
why  such  instinictions  were  necessary.  Where  the  object 
is  merely  to  get  an  exemplification  of  a  record,  to  be  used 
as  evidence  or  otherwise,  the  charge  for  instructions  to 
search  cannot  be  allowed.  The  objection  as  to  the  num- 
ber of  folios  in  the  bill  and  other  pleadings  was  made 
before  the  taxing  officer ;  but  as  the  pleadings  were  pr(^ 
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dtced  before  him,  as  well  as  the  aflSidavit  of  the  complain-  ^^si. 
ants'  solicitor,  I  shall  presume  they  were  corectlj  taxed.  Bogen 
{lyanY.  Wilkes,  1  Cowen's  R.  591.)  There  is  no  affida-  ^^ 
rit  that  any  mistake  was  made  by  the  taxing  officer  in 
this  respect,  except  as  to  the  original  bilL  I  shall,  there- 
fore, not  take  tlie  trouble  of  counting  the  folios  in  all  of 
these  voluminous  pleadings  to  ascertain  whether  the  taxa- 
tion is  right  as  to  the  rest  I  have  examined  the  original 
bill,  and  find,  it  has  in  fact  been  taxed  at  about  ten  folios 
too  much.  Tliat  item,  including  the  draft,  engrossment, 
iibbreviation  and  copies  of  the  bill,  must  be  reduced ;  and 
;he  solicitor  for  the  defendant,  on  the  retaxation,  may  also 
>e  permitted  to  show  to  the  taxing  officer  that  a  similar 
nistake  has  occurred  as  to  any  other  pleading  or  proceed- 
ing. Under  the  fee  bill  of  1818,  those  parts  of  the  will 
lehioh  are  copied  verbatim,  must  be  rejected  in  allowing 
br  the  draft  of  the  bill.     (And  see  2  IL  S.  651,  §  13.) 

The  subpoena  issued  upon  the  original  bill  could  not 
lave  exceeded  Jtwo  folios.  That  upon  the  supplemental 
>ill,  which  contained  so  many  parties,  probably  amounted  . 
fco  more  at  the  rate  of  90  words  to  the  folio  as  tlie  law  then 
rtood.  But  the  complainants  could  only  be  allowed  for 
)ne  draft  thereof.  (Jackson  v.  Mat/ierj  2  Cowen's  R.  584. 
i  R.  6.  651,  §  12.)  The  copy  of  the  subpoena  to  annex  to 
die  affidavit  of  service  was  unnecessary  and  is  not  taxable. 
Ihe  original  subpoena  might  have  been  annexed ;  or,  the 
two  folios  allowed  for  the  affidavit  would  have  been  suffi- 
cient to  liave  described  the  process  served,  without  any 
annexation  whatever.  The  subpoenas  for  witnesses  prob- 
ably amounted  to  three  folios.  The  allowance  settled  by 
the  supreme  court,  under  *the  present  fee  bill,  is  three  [*464] 
folios  for  the  draft  and  engrossment  of  the  original  sub-  * 

poena,  and  two  for  the  draft  and  copies  of  the  tickets.  As 
the  number  of  words  in  a  folio  are  now  the  same  in  both 
courts,  that  must  be  considered  the  proper  allowance 
here.  By  the  fee  bill  of  1813,  (2  R.  L.  20,)  twelve  and  a 
half  cents  were  allowed  for  subpc^naing  a  witness  in  thia 
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1831.  court  as  well  as  in  all  others.  The  same  allowance  is  con 
Rogen  tained  in  the  revised  statutes,  in  the  bill  of  attorneys'  fees 
RogexB  1°  *^®  supreme  court.  But  I  believe,  through  mere  inad- 
vertence, no  provision  is  now  contained  in  anj  statute^ 
prescribing  the  allowance  for  serving  a  subpoena  upon  a 
witness  in  this  court  and  perhaps  in  some  other  courts. 
The  former  allowance  must  therefore  be  continued  here 
until  the  legislature  shall  otherwise  direct. 

Under  the  fee  bill  of  1818,  a  precipe  or  written  request 
to  the  register  to  enter  a  common  order  was  allowei 
But  the  revised  statutes  having  abolished  all  precipes,  no 
cha  rgeof  this  kind,  or  which  is  in  the  nature  of  an  allow* 
ance  for  a  precipe,  can  now  be  taxed.    The  only  charge 
to  which  the  solicitor  is  entitled  is  fiftj  cents  for  attending 
the  register  to  enter  the  order.    I  do  not  perceive  how- 
ever that  the  master  has  allowed  for  any  such  written 
request  made  since  the  revised  statutes  went  into  opera- 
tion.    Interrogatories  were  necessary  and  proper,  at  the 
time  the  parties  commenced  taking  tlieirt^timonyinthis 
case;  and  the  copy  annexed  to  the  testimony  was  to  he 
filed  therewith.    Tlie  master  has  therefore  properly  allow- 
ed for  the  engrossment  of  that  copy.    The  other  copies 
allowed  for  on  taxation,  also  appear  to  have  been  propff 
charges  at  that  time.    The  same  allowances  are  still  proper 
under  the  present  fee  bill  where  interrogatories  are  an- 
nexed to  a  commission,  as  directed  by  the  72d  rule.   But 
the  charge  for  notice  that  the  copy  delivered  was  a  copy 
of  the  interrogatories,  was  improperly  allowed;  and- all 
similar  charges  must  be  rejected.     When  a  party  serves 
a  copy  of  a  bill,  answer,  order,  interrogatories  or  other 
proceeding,  and  which  on  its  face  purports  to  be  a  copy 
of  such  pleading  or  proceeding,  it  cannot  be  necessary  to 
give  notice  to  the  solicitor  on  whom  it  is  served  that  it  n 
what  it  purports  to  be.     It  is  irregular  to  serve  a  paper 
purporting  to  be  a  copy  of  the  bill  or  answer  in  a  canse, 
[*465]        if  the  *original  has  not  been  actually  filed ;  or  to  serve 
a  copy  of  an  o^der  which  has  never  been  made.    AU 
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^tices  which  were  not  required  by  the  practice  of  the       >Ml. 

urt,  should  have  been  rejected  by  the  taxing  officer,  as      Rogen 

eless  and  unnecessary  services.  Roirini 

Hie  affidavit  of  the  service  of  the  notice  of  order  to 

8wer  appears  to  have  been  necessary  and  proper,  as  it 

ruled  tlie  evidence  on  which  to  found  an  order  to  take 

e  bill  as  confessed.    If  the  affidavit  was  actually  made, 

was  properly  allowed  in  the  taxation,  although  its  use 

IS  afterwards  rendered  unnecessary  by  the  putting  in  of 

e  answer.    But  the  affidavit  of  service  of  notice  of  the 

amination  of  a  witness  is  not  usually  made,  or  needed. 

le  charge  for  this  affidavit  therefore  ought  not  to  have 

«n  allowed  without  some  evidence  to  explain  how  it 

tcame  necessary  to  make  and  use  such  an  affidavit,  which 

uld  only  be  wanted  on  some  special  application  to  the 

urt     If  several  witnesses  were  to  be  examined  at  the 

me  time  and  place,  only  one  notice  of  examination,  em- 

acing  the  names  and  additions  of  all  those  witnesses, 

otdd  have  been  taxed.    A  separate  notice  of  the  exam- 

ation  of  each  witness  will  never  be  given  in  such  a  case, 

:cept  for  the  mere  purpose  of  swelling  a  bill  of  costs. 

le  notices  of  the  examination  of  the  several  witnesses, 

r  the  examiner,  are  not  required  by  the  practice  of  the 

►urt,  and  should  have  been  disallowed. 

The  affidavits  appear  to  establish  the  fact  of  the  attend- 

ice  of  the  witnesses,  as  taxed  by  the  master.    Tlie  claim 

r  a  further  allowance  for  travel  in  coming  before  the 

:aminer  and  returning,  if  the  distance  was  less  than  fif- 

en  miles  in  travelling  both  ways,  was  properly  rejected. 

ich  an  allowance  ought  not  to  be  made,  unless  there  is 

ddence  that  the  witness  was  required  to  attend  so  early, 

'  was  detained  so  late,  that  he  could  not  come  or  return, 

ithin  the  usual  hours  of  travelling,  on  the  day  of  his 

lamination.    If  the  whole  distance  both  ways  is  over 

leen  miles  and  under  thirty,  one  day  should  be  allowed 

r  travel ;  and  if  over  fifteen  miles  each  way,  the  witness 

.ould  be  allowed  one  day  to  come  and  one  to  return, 
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i8>i'  independent  of  the  fime  he  is  detained  for  examination 
Kogen  Where  trarel  is  claimed,  the  affidavit  ^should  show  the 
Aog^n.  probable  distance  travelled  by  each  witness.  {ShufiU  f. 
BowUy^  4  Cowen's  li.  58.)  The  charges  for  expenses  paid 
to  tlie  witnesses,  beyond  tlie  amount  of  the  per  diem 
allowance,  were  properly  rejected.  They  were  not  taxa- 
ble against  the  adverse  party. 

Those  depositions  which  were  taken  on  and  before  the 
24th  of  April,  1823,  were  properly  charged  at  25  cewtsfor 
the  drafts.  On  that  day  the  allowance  for  drawing  depo- 
sitions was  redaced  to  20  cents.  Those  taken  snbseqnentlf 
can  only  be  taxed  at  the  latter  rate  ;  and  the  engrossm^t 
of  all  must  be  taxed  at  twelve  cents  only.  Altboogh  the 
depositions  were  drawn  and  engrossed  by  the  solicitors, 
for  the  sake  of  convenience,  that  will  not  anthoriae  them 
to  tax  at  a  higher  rate  than  if  tlie  service  had  been  per- 
formed by  the  pi*oper  officer  of  the  court  The  copy  for 
the  adverse  party  was  properly  allowed,  under  the  atipula- 
tion  ;  as  he  would  liave  been  obliged  to  pay  the  enuniiier 
for  a  like  copy,  and  at  the  same  rate.  Tlie  allowance  of 
twelve  and  a  half  cents  for  swearing  each  witness,  was 
rightly  substituted  by  the  taxing  officer,  instead  of  the 
gross  sum  paid  to  the  examiner  for  his  travelling  expenses, 
&c.,  in  performing  that  service.  Although  the  manner 
in  which  the  testimony  was  taken  in  this  case  may  have 
sayed  some  expense  to  the  parties,  it  would  be  a  dange^ 
/OS  innovation  to  permit  the  taxing  officer,  upon  such  a 
suggestion,  to  depart  from  the  allowances  as  fixed  by  the 
fee  bill.  The  charges  for  serving  the  copy  of  the  deposi- 
tions, and  for  the  notice  of  its  being  a  copy,  should  have 
been  wholly  disallowed.  There  is  no  allowance  in  the  fee 
bill  for  serving  a  paper  of  that  description  ;  and  the  notice 
was  unnecessary  for  the  reason  before  stated^ 

In  the  case  of  DecaUrs  v.  La  Farxfe^  at  the  last  May 
term,(a)  this  court  decided  that  copies  of  the  pleadings 

(c)  Ante,  /I.  411. 
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depositions,  &c.,  for  the  use  of  counsel  were  not  taxable       l^si. 
under  the  fee  bill  of  1818,  nor  under  the  fee  bill  in  the      Rogen 
revised  statutes.    The  abbreviation  is  all  that  is  necessary ;     |»^,^-. 
especially  where  the  solicitor  is  allowed  one  copy  in  addi- 
tion to  the  draft  for  his  own  use.     He  can  loan  that  copy 
to  his  counsel  if  it  should  be  desired  *by  the  latter  to        [*467j 
examine  tlie  pleadings  more  at  length.    The  complainants 
ivero  obliged  to  furnish  copies  of  all  the  pleadings  and 
depositions,  at  the  August  term,  1828 ;  as  the  rule  of  the 
fi3d  June  did  not  go  into  effect  until  the  end  of  that  term. 
The  charge  for  those  copies  is  therefore  correct,  with  the 
oxce]>tion  of  the  mistake  as  to  the  number  of  folios.    But 
the  master  has  inadvertently  again  allowed  for  abbreviat- 
ing the  supplemental  bill  at  tliat  term  for  the  use  of  coun- 
sel, although  the  abbreviation  had  before  been  allowed. 
The  charge  for  an  abbreviation  of  the  report  was  irapi-oper, 
as  no  such  allowance  is  contained  in  the  fee  bill. 

The  question  whether  it  was  not  necessary  to  make  all 
the  heirs  of  Thomas  Rogers  and  of  T.  Rogers,  junior, 
parties  to  this  suit  appears  to  be  a  very  plain  one.  And 
if  Rogers  had  made  the  objection  in  his  answer,  instead 
of  raising  it  for  the  firet  time  at  the  hearing,  the  com- 
plainants would  have  been  charged  with  all  the  extra 
expense  which  was  produced  by  their  neglect  to  amend 
their  bill,  so  as  to  bring  the  proper  parties  before  the 
court,  in  an  earlier  stage  of  the  cause.  (MitcIuU  v. 
Bailey,  8  Mad.  R.  61.  Jac.  R.  163»)  Both  parties  were 
probably  equally  in  fault  on  this  subject,  as  the  facts  were 
equally  in  the  knowledge  of  both.  For  this  reason  I  have 
some  doubts  whether  each  should  not  have  been  com- 
pelled to  bear  his  own  share  of  the  unnecessary  expense, 
which  has  arisen  in  consequence  of  not  sooner  correcting 
this  mistake,  and  of  not  making  the  objection  the  first 
opportunity.  But  as  Chancellor  Sandford  made  no  dispo- 
ftition  of  those  costs  when  he  ordered  the  supplemental 
bill  to  be  filed,  and  my  attention  was  not  called  to  this 
subject  at  the  time  of  making  the  decree  of  September, 
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^^^^'       1828, 1  ara  inclined  to  think  the  complainant's  share  of 
Rogers      them  must  be  allowed  against  the  defendant,  under  the 
Roger*,     terms  of  that  decree.    As  tlie  greatest  part  of  the  supple- 
mental bill,  however,  is  a  mere  copy  of  the  original  bill, 
and  of  the  answer  of  H.  Rogers  thereto,  the  solicitor  for 
the  complainants  must  not  be  allowed  for  the  draft  of  that 
part,  nor  for  the  second  abbreviation  thereof  for  the  use 
of  counsel.    The  costs  of  opposing  the  motion  made  by 
the  defendant,  in  which  the  opposition  was  successful,  are 
[*  468]        properly  taxable  *as  costs  in  the  cause ;  nothing  being  said 
as  to  those  costs  in  the  order.     (1  Sim.  &  Stu.  357.) 

The  precipe  or  written  request  to  enter  the  order  to 
answer,  previous  to  July,  1824,  was  not  taxable  even 
under  the  old  fee  bill ;  as  it  was  at  that  time  a  special 
order,  made  by  the  court.  Tliose  charges  should  there- 
fore have  been  disallowed.  The  double  charge  for  notice 
to  the  clerk  to  set  down  the  cause,  and  for  notice  of  the 
issue,  &c.,  must  be  corrected  as  often  as  it  occurs,  accord- 
ing to  the  decision  in  Doe  v.  Green.(a)  The  charge  for 
two  counsel  attending  prepared  for  the  argument  of  the 
cause  at  a  term  when  it  was  not  reached  on  tlie  calendar, 
is  not  provided  for  in  the  statute.  In  this  respect  there  is 
a  marked  difference  in  the  language  of  the  last  item  of^ 
allowance  for  counsellor'  fees  in  this  court,  and  that 
which  is  used  in  the  corresponding  provision  as  to  coun- 
sellor' fees  in  the  supreme  court.  The  same  difference 
is  found  in  the  revised  laws  of  1813.  This  difference 
could  not  have  been  the  result  of  accident ;  especially  as 
the  legislature  in  the  last  revision,  intentionally  altered 
another  item  in  the  fees  of  counsel  in  this  court,  on  the 
recommendation  of  the  reviser,  which  clearly  shows  that 
they  intended  to  allow  a  counsel  fee  for  attending  pre- 
pared for  argument  in  the  one  case  but  not  in  the  other. 
I  believe  the  uniform  construction  of  the  fee  bill,  by  my 
prodecessors,  has  been  to  disallow  the  charge  for  attend- 

(a)  Ante,  p.  847. 
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ng  prepared  to  argne  the  cause,  if  the  same  was  not  in       issi. 
act  reached  on  the  calendar.     However  equitable  the      Rogen 
llowance  may  be  where  the  counsel  attend  in  good  faith     ^ 
apposing  tlie  cause  will  be  reached,  this  charge  must 
continue  to  be  disallowed  on  taxation  until  the  legislature 
hall  interfere  and  change  the  law. 

Two  charges  for  postage,  in  the  whole  amounting  to 
learlj  $28,  are  taxed  in  gross,  without  any  specification 
)f  the  items.  Tlie  statute  (2  R.  S.  653,  §  7)  provides  that 
lisbursements  shall  not  be  allowed  without  an  affidavit 
specifying  the  items  thereof  particularly.  Under  this 
provision,  every  item,  for  postage  or  other  disbureemeuts, 
should  be  stated  particularly  in  the  bill  of  costs  or  in  the 
■iffidavit ;  ^specifying  briefly  the  occasion  and  circum-  [*469 
itances  of  the  expenditure :  as,  "  Postage  on  letter  to 
register  inclosing  bill  to  be  filed,  $0.50 ;  Postage  on  letter 
iirecting  the  enrolment  of  decree,  $0.25,"  &c. ;  so  as  to 
enable  the  taxing  officer  to  judge  of  the  necessity  and 
reasonableness  of  each  item  of  the  disbursement.  This 
specific  objection  does  not  appear  to  have  been  made  be- 
fore the  taxing  officer,  or  it  would  probably  have  been 
obviated,  as  there  was  a  general  affidavit  as  to  the  correct- 
Qess  of  the  charge.  But  it  is  the  duty  of  the  officer  to  see 
that  this  and  other  similar  directions  of  the  statute  are 
complied  with,  whether  the  taxation  be  opposed  or  not 
Fhe  taxation  must  be  reviewed  as  to  these  charges ;  but 
the  complainants  are  to  be  permitted  to  furnish  to  the 
naster,  on  the  retaxation,  a  bill  of  flie  items  of  postage, 
irith  a  new  affidavit  as  to  its  correctness. 

The  charges  for  attending  the  master  to  obtain  his  sig- 
latnre  to  summonses,  and  to  procure  his  report  after  it 
;ras  completed,  are  not  found  in  the  fee  bill,  and  must  be 
iisallowed.  The  item  in  the  fee  bill  for  ^'  attending  a 
iiaster  upon  any  matter  referred  to  him  not  herein  other- 
wise provided  for,"  &c.,  will  be  understood  by  referring 
to  a  similar  allowance  in  the  act  of  1818,  and  to  Chancel- 
lor Kent^s  remarks  thereon,  in  his  r^ort  to  the  legislature. 
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^M^*  (Blake's  Prac.  Ist  ed.  app.  122.)  It  was  meant  to  pro* 
Bogen  vide  a  general  allowance  for  attending  on  references  to 
^j^fl^g^  the  master  in  all  cases,  except  references  to  take  and  state 
accounts  and  to  tax  costs,  wliich  are  otherwise  provided 
for  in  the  fee  bill.  Under  a  different  item  in  the  fee  bill, 
the  solicitor  is  entitled  to  50  cents  for  attending  before  tbe 
master,  to  settle  the  draft  of  the  report,  when  summoned 
for  that  purpose,  and  on  other  occasions  of  that  kind. 
But  he  is  not  allowed  for  attending  before  the  master 
merely  to  get  his  signature  to  a  summons  for  the  adverse 
party,  or  to  obtain  the  report  after  it  has  been  completed. 
The  allowance  for  drawing  charges,  at  the  time  the 
services  contained  in  this  bill  of  costs  were  rendered,  was 
20  cents  instead  of  25  cents,  as  allowed  on  taxation  here. 
The  engrossment  is  also  improperly  taxed.  The  allow- 
ance for  engrossed  copies  to  file  is  only  for  such  copies  as 
[*470]  are  directly  or  ultimately  to  be  filed  in  the  ♦register's  or 
clerk's  oflice.  It  does  not  extend  to  those  which  are 
merely  brought  into  the  master's  oflBce  for  the  purposes 
of  the  reference.  These  are  to  be  taxed  at  the  usual  rate 
allowed  for  ordinary  copies.  The  same  remarks  are 
applicable  to  the  copy  of  objections  to  the  draft  of  the 
master's  report,  which  was  also  improperly  taxed  as  an 
engrossed  copy  to  file.  The  charge  for  the  draft  of  a  re- 
lease prepared  for  one  of  the  defendants  to  sign,  to  save 
the  expense  of  making  him  a  party  to  the  suit,  appears  to 
be  proper.  Tlie  proceedings  to  obtain  special  directions 
to  the  master,  and  to  carry  into  effect  the  decree  of  Sep- 
tember, 1828,  were  necessary,  and  were  properly  taxable 
as  costs  in  the  cause. 

The  complainants  claim  several  items  which  they  allege 
were  erroneously  stricken  out  on  taxation  ;  and  they  ask 
for  an  allowance  of  those  items,  if  a  retaxation  is  directed. 
In  ordinary  cases,  if  either  party  is  dissatisfied  with  the 
decision  of  the  taxing  oflicer,  as  to  any  particular  items 
of  the  bill  of  costs,  it  is  the  duty  of  duch  party  to  bring 
those  questions  directly  before  the  court,  by  an  appto 


CASES  m  CHANCERY.  470 

tion  on  his  part,  altliough  the  adverse  party  applies  for       issL 
m  rotazation  as  to  other  items.    On  the  other  Jiand,  the 
court  does  not  nsnallj  examine  or  direct  a  retaxation  as 
'to  any  items  in  tlie  bill  where  the  decision  has  been 
against  the  party  appealing,  unless  the  objections  to  the 
decision  of  the  taxing  officer,  either  as  to  the  particular 
items  or  as  to  some  general  principle  in  which  they  are 
embraced,  are  distinctly  referred   to  in  the  petition  or 
other  papers  npon  which  the  application  for  retaxation  is 
founded.    But  under  the  circumstances  of  this  case,  where 
the  delay  of  the  defendant  to, appeal  until  after  the  issuing 
of  the  execution  prevents  a  direct  application  from  being 
made  on  the  part  of  the  complainants,  I  think  it  right  to 
look  into  their  objections  at  this  time,  and  to  direct  the 
master  to  review  his  taxation  as  to  those  items  also,  if  any 
of  them  have  been  improperly  rejected.    Although  the 
reasons  for  the  delay  on  the  part  of  the  defendant  are  suf- 
ficiently explained,  that  delay  must  not  be  permitted  to 
prejudice  the  other  party.     Some  of  the  items  claimed,  I 
have  already  noticed. 

The  charge  for  instnictions  to  the  surrogate  was  properly 
rejected.  It  is  somewhat  doubtful  whether  even  the  *ex-  r*4711 
emplification  of  the  will  from  the  surrogate's  office  could 
have  been  necessary  after  it  had  been  set  out  at  full 
length  in  the  answer  of  H.  Rogers  to  the  original  bill.  It 
may,  however,  have  been  procured  before  that  time^ 
though  charged  afterwards.  The  original  subpoena  was 
obtained  from  the  clerk,  previous  to  the  act  abolishing 
the  office  of  clerk  in  chancery  at  Albany ;  and  no  orders 
for  the  issuing  of  subpoenas  were  ever  entered  in  his  offica 
They  are  now  entered  under  the  general  order  of  January 
0th,  1830.  The  manner  of  serving  the  subpoena  on  a 
defendant  is  prescribed  by  one  of  tlie«tanding  rules  of  the 
court ;  and  the  charges  for  instructions  as  to  the  manner 
of  serving  it,  and  for  disbursements,  beyond  the  allowance 
fixed  by  the  fee  bill,  were  properly  rejected  by  the  taxing 
officer.    Several  items  now  claimed  by  the  complainants 
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1881.       were  properly  stricken  out  of  the  bill,  on  the  ground  th«/ 
Rogers      they  were  charged  a  second  time.     Others  were  properly 
Rogers,     rejected  as  not  taxable,  under  the  decision  in  Doe  v.  Grtei^ 
before  referred  to,  and  other  recent  decisions,  which  it  ii 
not  necessary  now  to  refer  to  particularly. 

Several  charges  for  the  solicitor's  fees  on  special  motions 
and  petitions  were  rejected  by  the  taxing  oflBcer;  I  pr^ 
sume,  upon  the  ground  that  the  solicitor  did  not  attend  in 
person,  or  that  he  also  acted  as  counsel  in  the  cauge  on 
tlie  same  application.    This  does  not  appear  to  be  one  of 
those  cases  where  a  personal  attendance  of  tlie  solicitor 
is  necessary  to  entitle  him  to  make  the  charge.    The  8e^ 
vice  is  generally  performed  by  his  agent.    But  if  the  so- 
licitor was  himself  the  counsel  and  has  been  allowed  fees 
in  that  character  for  his  services  on  the  application,  he 
cannot  be  allowed  fees  for  attending  also  as  solicitor  on 
the  same  application.    (2  E.  S.  651,  §  8.)    The  allowance 
to  the  solicitor  for  attending  on  the  hearing  of  the  cause 
is  placed  on  a  different  footing  by  the  fee  bill.    And  it  is 
perfectly  evident,  as  well  from  the  wording  of  the  law  as 
from  the  note  of  Chancellor  Kent,  who  framed  this  pro- 
vision and  incorporated  it  into  the  fee  bill  of  1818,  that  it 
was  never  intended  to  grant  the  allowance  for  a  mere  con- 
structive attendance.    To  entitle  the  party  to  make  that 
charge,  there  must  be  an  actual  attendance  in  person,  on 
[*472]        the  ^argument,  by  the  solicitor  on  record.    The  employ- 
ment of  another  solicitor  to  attend  as  his  proxy  in  this 
case  was  not  a  sufficient  compliance  with  the  provision 
of  the  statute  to  justify  the  allowance  of  those  items  on 
the  taxation. 

The  affidavit  of  the  solicitor,  exhibited  to  the  master, 
shows  that  the  services  of  perusing,  amending,  and  sign: 
ing  the  pleading,  interrogatories,  exceptions,  &c.,  were 
actually  performed.  It  also  appears  that  several  connsel 
were  employed  in  the  progress  of  the  cause.  But  these 
proceedings  are  only  signed  by  the  solicitor  on  record, 
who  was  also  a  counsellor ;  and  tlie  affidavit  dues  not 
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tate  that*  those  services  were  in  fact  performed  by  any       iBSl 

(tlier  person.    This  affidavit  may  therefore  be  true,  and      Bogeit 

ret  the  real  fact  may  be  that  none  of  the  other  counsel  in     RoginL 

he  cause  ever  perused  the  drafts,  or  examined  the  plead- 

ngs,  until  after  they  were  engrossed  and  filed.    Where 

he  name  of  the  solicitor  alone  appears  as  counsel  on  the 

engrossed  pleadings,  it  requires  strong  evidence  to  estab- 

ish  the  fact  that  other  counsel  examined  and  signed  the 

brafts.    If  such  was  the  case  here  the  affidavit  should 

lave  been  direct  and  positive.    The  master  was  therefore 

ight  in  disallowing  these  charges.     Had  tlie  original  bill, 

IS  drawn  by  the  solicitor,  been  carefully  examined  by  the 

>ther  counsel  in  the  cause,  they  might  have  suggested  the 

lecessity  of  making  all  the  heirs  parties  thereto;  and 

hus  have  saved  the  extra  expense  of  the  supplemental 

)roceeding8.    Solicitors,  who  are  many  of  them  only 

junior  counsel,  are  not  aware  of  the  importance  of  sub- 

nitting  the  draft  of  their  pleadings,  and  particularly  of 

he  original  bill,  to  the  scrutinizing  examination  of  the 

lenior  counsel  in  the  first  instance.     The  services  of  such 

x>unsel  in  contested  cases  are  frequently  of  more  impor- 

lance  to  the  client  in  framing  the  bill  or  in  preparing  the 

mswer,  than  upon  the  final  argument  of  the  cause  before 

ike  court.    And  I  am  every  day  compelled  to  regret  that 

lie  preparation  of  the  pleadings  in  litigated  causes  in 

shancery,  and  the  signature  of  counsel  thereto,  are  by  too 

many  considered  as  merely  matters  of  form.     A  very 

considerable  proportion  of  the  actual  expense  of  litigation 

ii  this  court,  is  unnecessarily  produced  by  the  neglect  of 

he  solicitor  to  *consuU  with  the  counsel  in  the  cause,  at        [*47S 

in  early  period,  as  to  the  framing  of  the  bill,  and  as  to 

he  necessary  parties  to  the  suit. 

The  charge  for  perusing  and  settling  a  decree  cannot 
»e  allowed  on  settling  a  mere  decretal  order.  It  is  con* 
ined  to  a  final  decree  in  the  cause.  The  charge  for  set- 
ling  the  final  decree  was  allowed  by  the  master,  and  all 
he  others  were  properly  rejected.    The  charges  for  solid- 
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is^l*       tore'  fees  for  attending  the  chancellor  to  settle  orders  Aod 


Rogen  decrees  were  not  taxable.  No  provision  for  such  serricei 
Rmm  ^  contained  in  the  fee  bill.  It  is  neither  an  attendance 
on  petition  or  special  motion.  The  solicitor  is  allowed  for 
attending  the  register  to  settle  the  decree  according  to 
ihe  decision  of  the  court.  If  the  register  has  any  diffi- 
culty in  settling  it,  he  submits  the  draft  and  objections  to 
the  decision  of  the  chancellor.  {For  the  origin  of  tkii 
piHictice^  see  JVbrth*8  Life  of  Lord  Keeper  Chuilford^  202.) 
If  the  solicitors,  for  their  own  convenience,  submit  the 
question  directly  to  the  chancellor,  as  they  frequentljdo, 
no  additional  charge  should  be  made. 

An  affidavit  of  regularity,  containing  ten  folios,  was 
unnecessary.  Tlie  rule  which  requires  an  affidavit  to  be 
piwluced  on  the  hearing,  confines  it  to  mortgage  bills 
which  are  taken  as  confessed.  But  it  may  also  be  proper 
in  other  cases,  where  the  bill  is  taken  as  confessed  as  to 
any  of  the  defendants,  to  produce  a  short  affidavit,  or  the 
certificate  of  the  register,  on  the  hearing,  stating  in  gen- 
eral terms  that  the  bill  has  been  regularly  taken  as  con- 
fessed against  those  parties,  and  specifying  whether  it  was 
done  after  an  appearance,  or  upon  personal  service  of  the 
subpoena,  or  on  a  proceeding  against  the  defendants  as 
absentees.  In  no  ordinary  case,  however,  can  it  be  ne- 
cessary that  the  affidavit  should  exceed  two  or  three  folios. 
To  that  extent  it  may  be  allowed  in  this  case,  as  it  was 
actually  made  and  used. 

The  copies  of  the  opinion  of  the  court,  for  the  master 
on  the  reference,  were  not  taxable.    The  decree  or  oritf 
of  reference  contains  the  directions  which  are  to  govern 
he  master  in  taking  the  account.    The  decree  contmed 
no  directions  to  the  defendant  H.  Rogers  to  execute  a  re» 
lease.   An  allowance,  therefore,  for  preparing  such  release, 
could  not  be  taxed  in  anticipation  that  it  would  be  wanted. 
[*474]        In  the  ^case  oi  Burling  v.  Coggshall^  in  September,  1830, 
on  appeal  from  the  decision  of  the  vice  chancellor  of  the 
first  circuit,  it  was  settled  that  the  solicitor  was  entided  to 
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rXarge  for  the  notice  of  taxation,  in  addition  to  the  allow*^       i^^i* 
ance  for  a  copy  of  the  bill  of  costs  to  be  delivered  to  the      Rogen 
adverse  party  with  such  notice.    The  intention  of  the  re*     aoji^ 
risers  in  changing  the  phraseology  of  the  last  item  of  the 
fiees  allowed  to  solicitors,  was  to  define  with  more  pre- 
cision the  object  of  the  delivery  of  the  copy  of  the  bill 
of  costs  before  taxation ;  not  to  reduce  tlie  amount,  nor 
to  deprive  the  solicitor  of  the  allowance  for  notice  of  the 
taxation  of  such  bill,  to  which  he  was  entitled  under  the 
act  of  1818.     This  item  for  notice  of  taxation   mnst 
therefore  be  allowed. 

Tlie  bill  of  costs  in  this  case  must  be  retaxed  by  the 
taxing  master  of  the  fourth  circuit,  on  the  principles  here 
stated ;  and  without  costs  to  either  party.  The  items  not 
objected  to  or  claimed  on  this  application,  and  those  as  to 
which  nothing  is  said  in  this  opinion  and  which  are  not 
embraced  in  the  principles  here  laid  down,  are  to  remain 
as  previously  taxed.  The  proceedings  on  the  execution 
must  be  stayed  until  eight  days  after  the  retaxation  is 
completed  ;  at  which  time,  upon  producing  to  the  sheriff 
the  certificate  of  the  master  stating  the  amount  at  which 
the  costs  are  taxed,  he  is  to  proceed  and  collect  the  amount 
on  the  execution,  if  the  same  is  not  sooner  paid  to  him 
by  the  defendant. 

It  is  to  be  regretted  that  appeals  from  the  taxing  officers 
in  relation  to  questions  of  costs  should  be  so  frequently 
made  to  this  court.  These  contests  are  calculated  to  in- 
jure the  profession  in  the  eyes  of  the  community,  and  to 
bring  its  membei-s  into  disrepute.  The  legislature  have 
provided  a  fair  and  liberal  fee  bill  for  the  practitioners  in 
this  court ;  and  they  should  be  satisfied  with  charging 
for  such  services  as  are  clearly  within  its  provisions.  But 
if  so  much  of  the  time  of  the  court  is  to  be  consumed  in 
these  constant  struggles  to  get  compensation  for  fictitious 
services,  or  to  obtain  allowances  of  a  doubtful  character, 
the  legislature  will  be  compelled  to  interfere  and  to  change 
the  mode  of  compensating  for  professional  services.    The 
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>r  of  the  first  circuit.  The  complainant  was  the  only  W»L 
utrix  of  Charles  White  deceased,  who  had  obtained  WhitT" 
late  of  the  will ;  and  the  bill  was  filed  by  her  to  reach  Buloid, 
lin  funds,  the  proceeds  of  his  estate,  whioh  the  com- 
lant  claimed  on  account  of  a  debt  alleged  to  be  due 
er  from  the  decedent.  Some  of  the  defendants  ap- 
ed and  answered ;  and  the  cause  being  at  issue,  the 
ies  had  *commenced  taking  testimony  tlierein  when  [*476J 
jole  complainant  died.  Mra.  Buloid,  one  of  the  de- 
ints,  as  surviving  executrix  of  C.  White,  thereupon 
ned  letters  testamentary,  de  bonis  norij  &c.,  upon  his 
e  ;  and  administration  of  the  estate  of  Lydia  White 
leceased  complainant,  with  the  will  annexed,  was 
:ed  to  the  public  administrator  of  the  city  of  New 
:.  The  latter,  on  affidavit  of  these  facts,  made  an 
irte  application  to  the  vice  chancellor  of  the  first  cir- 
beforo  whom  the  cause  was  pending,  to  be  made 
»lainant  in  the  suit,  according  to  the  statute.  The 
chancellor  decided  that  the  suit  being  entirely  abated, 
le  death  of  the  sole  complainant,  it  could  not  be  re- 
l  by  her  personal  representative,  by  motion  or  peti- 
inder  the  provisions  of  the  revised  statutes ;  but  that 
1  of  revivor  was  necessary.  From  this  decision  the 
c  administrator  appealed  to  the  chancellor. 

SiUiman^  for  the  appellant,  submitted  the  case,  ez 
,  on  a  written  brief. 

s  Chancellor.  I  have  some  doubts  as  to  the  regu- 
"  of  bringing  on  this  appeal  without  notice  to  the 
idants  who  had  appeared  in  the  suit  before  the  vice 
3ellor.  Although  they  had  no  notice  of  the  applica- 
jo  the  judge  a  quo^  yet  they  have  an  interest  in  the 
ion,  and  will  be  affected  by  the  order  of  the  chan- 
r  if  the  decision  of  the  vice  chancellor  is  reversed, 
as  the  result  must  be  tlie  same,  and  the  decision  on 
tppeal  will  not  be  considered  res  adjudicata  against 
►L.  n.  37 
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WSJ.       them,  if  they  think  proper  hereafter  to  discuss  the  sstt^^ 
-VThitD      qnestions,  I  shall  proceed  to  dispose  of  the  appeal  upou, 
Bidoid.      *'^®  ®^  parte  argnment  of  the  appellant's  counsel.    (See 
Linwood  v.  JBath&m,  3  Blights  P,  Kep.  200.) 

The  order  of  the  vice  chancellor,  refusing  the  ex  parte 
application  to  reYive,  was  correct ;  btit  not  for  the  reasons 
stated  in  that  order  and  in  the  opinion  endorsed  on  the 
papers.  The  116th,  116th,  and  llTtb  sections  of  thai  title 
of  the  revised  statutes  which  relates  particnlarlj  to  this 
conrt,  (2  R.  8.  184,)  were  intended  to  embrace  the  pro- 
visions contained  in  the  last  clause  of  the  7th  section  of 
the  act  of  1813,  ''concerning  the  court  of  chancery," (1 
[*47T1  R.  L.  of  1813,  489,)  *and  which  were  also  contained  in 
previous  revisions.  Although  the  language  of  these  pro* 
visions  has  been  somewhat  varied  since  the  act  of  1788, 
yet  I  believe  its  uniform  construction  has  been  to  give  to 
the  personal  representatives  of  a  sole  complainant  the 
right  to  revive  on  motion,  to  the  same  extent  as  they 
would  be  entitled  if  there  had  been  another  complainflnt 
who  had  survived.  The  115th  section  is  broad  enough  to 
embrace  the  case  of  an  abatement  of  the  suit  by  the 
death  of  a  sole  complainant  If  his  rights  are  cast  upon 
those  representatives  which  the  law  gives  or  ascertains,! 
see  no  reason  why  they  should  not  be  substituted  as  com- 
plainants under  the  statute,  instead  of  compelling  them 
to  resort  to  tlie  more  expensive  proceeding  by  bill  of  re- 
vivor. Numerous  orders  of  this  description  have  been 
made  by  the  court,  for  the  last  twenty  years ;  and  even 
if  this  construction  of  the  statute  was  originally  wrong, 
it  is  now  too  late  to  change  it  except  by  legislative  inter- 
ference. 

But  where,  as  in  tliis  case,  the  defendants,  or  some  of 
them,  have  actually  appeared  in  this  cause,  it  is  irregnkr 
to  obtain  an  ex  parte  order  to  revive,  widiout  the  consent 
of  the  parties  who  have  appeared.  If  they  do  not  join 
in  the  petition  tx)  revive,  due  notice  of  the  application 
should  be  given  to  them,  or  their  solicitcM",  in  the  nsual 


CASES  IN  CHANCERY.  477 

manner  of  serving  notices  on  parties  who  have  caused       issi. 
their  appearance  to  be  entered  in  a  cause  in  this  court,  Wbiu 

In  Douglas  v.  Sherman^  decided  in  March  la8t,(a)  the  h^m, 
practice  to  be  pursued  in  such  cases  v^as  fully  stated  and 
settled.  The  vice  chancellor  should  therefore  have  denied 
this  application;  but  without  prejudice  to  the  right  of 
the  public  administrator  to  present  a  new  petition,  briefly 
stating  the  facts  which  entitle  him  to  be  substituted  com^ 
plainant  in  the  place  of  the  decedent  Lydia  White,  and 
giving  due  notice  of  the  application  to  all  the  other  par* 
ties  who  have  appeared  in  the  cause.  In  this  case,  as  the 
rights  of  the  former  complainant  as  the  executrix  of 
Charles  White,  are  now  cast  upon  Mrs.  Buloid  the  sur* 
viving  executrix  and  one  of  the  present  defendants  in  the 
cause,  that  fact  also  should  be  stated  in  the  petition ;  so 
that  the  suit  may  be  ^revived  against  her  in  that  eharac-  "^478] 
ter  also,  if  it  can  be  legally  done  in  that  form. 

The  order  of  the  vice  chancellor  refusing  the  applica* 
tion  of  the  appellant  must  be  affirmed,  but  without  adopt- 
ing  the  reason  stated  in  the  order,  and  without  prejudice 
to  the  right  to  present  such  petition ;  on  which  petition  ' 
all  parties  may  be  heard  before  him  as  to  the  right  of  the 
appellant  to  an  order  of  revival.  {Young  v.  Liven^  4 
Dow's  P.  C.  143.)  As  none  of  the  defendants  have  been 
heard  on  this  appeal,  I  do  not  intend  to  express  any 
opinion  upon  the  question  whether  this  suit  can  be  revived 
against  Mrs«  Buloid  as  the  new  executrix  of  Charles 
White,  without  a  formal  bill  of  revivor,  under  the  very 
peculiar  circumstances  of  this  case.  That  question  is  left 
open  for  discussion  before  the  vice  chancellor,  if  the  ap- 
pellant should  think  proper  to  proceed  by  petition  instead 
of  resorting  to  the  more  certain  remedy  of  a  bill  of  re- 
vivor, or  a  bill  of  revivor  and  supplement 

(c)Ajite»pwS0a 
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Stoda 
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WhitA 


Steele  and  others  v.  Whttb  and  otiiebs. 

Where  a  person  iotereeted  in  a  suit  voluntarily  compromises  tbe  saxxs^ 

without  any  fraud  or  imposition  practised  upon  him,  he  cannot  be    re. 

lieved  from  the  compromise,  although  he  shows  it  was  not  benefieial  for 

him,  or  shows  that  he  had  the  right  to  recover  in  the  suit  in  point  of 

law. 
Where  a  party  has  released  all  his  interest  in  a  suit,  he  has  no  right  to 

appeal  from  an  order  made  therein  which  cannot  prejudice  him,  aIthoQg& 

it  may  be  wrong  as  against  other  parties. 
An  appeal  cannot  be  sustained  by  a  person  who  cannot  be  injured  bj  th« 

alleged  error  of  the  judge  a  quo,  unless  he  is  the  legal  representstirfl 

of  a  party  who  may  be  injured  thereby. 

July  19th.  This  was  an  appeal  by  Charles  Lydia  White  from  an 
order  of  the  vice  chancellor  of  the  first  circuit,  directing 
certain  surplus  moneys  paid  to  the  clerk  ot  the  late  equity 
court  in  that  circuit,  to  be  paid  to  the  legatees  of  Cliarles 
White,  deceased.  The  money  in  court  arose  from  the 
sale  of  certain  real  estate  of  C.  White,  under  a  mortgage 
foreclosure  against  his  heirs  and  devisees.  Lydia  "ffliite, 
the  widow  and  executrix  of  C.  White,  claimed  the  money 
on  the  ground  that  the  estate  mortgaged  was  either  held 
[*479]  in  trust  for  her,  or  that  she  had  a  *valid  claim  against  her 
husband,  as  his  creditor  under  an  antenuptial  contracL 
She  filed  a  bill  against  the  heira  and  legatees  of  C.  White, 
by  the  direction  or  permission  of  the  equity  court,  to 
settle  the  rights  of  the  several  parties  to  Ihe  fund.  That 
cause  was  at  issue,  and  the  parties  had  commenced  taking 
testimony  therein  at  the  death  of  L.  White.  A  cross  bill 
was  also  filed  against  her  for  a  discovery,  and  also  for  an 
account  of  the  estate  of  her  late  husband,  which  had 
come  to  her  hands  as  executrix ;  which  cross  bill  had 
been  taken  as  confessed  against  her,  for  want  of  an  an- 
swer, a  short  time  previous  to  her  death,  and  continued  in 
that  situation.  None  of  the  suits  having  been  revived, 
and  no  administration  granted,  either  on  her  estate  or  on 
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^^t   of  C.  White  after  her  death,  and  Isabella  Steele,  one       iMi. 

^lie  children  and  legatees  of  C.  White,  having  inter-  Stede 
^^t-ried  with  R.  Buloid,  an  agreement  was  entered  into  ^^'^ 
'^tween  Buloid  and  wife,  and  Tiiomas  White  and  0.  L. 
"^^ite,  so  fur  as  related  to  their  rights,  to  discontinue  the 
'^ntrovei-sj,  and  to  distribute  the  fund  according  to  the 
^ill  of  C.  White.  A  petition  was  thereupon  prepared, 
^^tting  forth  these  facts,  and  also  that  J.  CocKrofk,  the 
Executor  named  in  the  will  of  L.  White,  but  who  had  not 
^fcroved  the  same,  and  who,  together  with  C.  L.  White, 
Bvere  the  only  children  and  legatees  of  Lydia  White,  was 
satisfied  with  the  arrangement,  and  would  not  oppose  the 
application ;  and  praying  that  the  money  might  be  paid 
3ut  of  court  to  the  petitioners  accordingly. 

Tliis  petition  was  presented  to  the  vice  chancellor  of  the 
Brst  circuit,  on  the  second  Tuesday  of  February,  1831, 
but  upon  the  request  of  the  solicitor,  who  filed  the  bill  for 
Lydia  White,  who  being  in  court,  opposed  the  petition 
upon  the  ground  that  his  costs  had  not  been  paid,  the 
hearing  of  the  same  was  postponed  until  the  then  next 
motion  day.  In  the  mean  time  C.  L.  White  revoked  the 
authority  of  the  solicitor  who  presented  the  petition,  and 
directed  him  not  to  present  in  his  name.  The  other  pe- 
titioners then  gave  notice  to  C.  L.  White  of  presenting 
tlie  petition  on  their  own  account,  so  far  as  related  to 
their  own  rights  under  the  compromise  ;  and  it  was  pre- 
sented accordingly.  Tlie  application  was  opposed  by  0. 
L.  White's  solicitor,  but  *the  vice  chancellor  made  an  [*480] 
order  for  the  payment  of  the  fund  in  court  to  the  peti- 
tioners, according  to  the  compromise. 

W.  Silliman^  for  the  appellant. 
T.  Fessenden^  for  the  respondents. 

The  Chancellor.     On  examining  the  facts  sworn  to  in 
the  petition  and  in  the  affidavits  presented  to  the  vice 
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^8Si.  cliancellor  for  and  again&t  the  application,  I  think  there  h 
Steele  no  sufficient  ground  to  justify  a  belief  that  CliarlesLjdis 
White.  Wliite  was  imposed  upon  or  defrauded  in  the  compromise 
which  was  made  between  him  and  the  other  petitioners. 
Whether  the  compromise  was  a  beneficial  one  to  bim,  is 
not  material  to  consider.  In  Zeyns  v.  Cooper  d  Flinn, 
(Cook's  R  467,)  the  supreme  court  of  errors  and  appeals 
in  Tennessee  decided  that  a  part j  was  bound  Lj  a  com- 
promise of  a  lawsuit ;  and  could  not  be  reliered  in  a 
court  of  equity,  if  there  was  no  fraud,  although  be  bad 
agreed  to  pay  more  than  the  law  would  haye  compelled 
him  to  pay.  So  far  as  the  question  of  riglit  was  con- 
cerned in  this  case,  both  parties  were  upon  an  equal  foot- 
ing. Tlie  suit  had  been  long  pending,  and  C.  L.  Tfbite 
was  a  party  tliereto,  and  managed  the  suit  for  his  mother. 
He  therefore  undoubtedly  knew  and  understood  the  na- 
ture and  extent  of  her  claim.  He  did  not  tl»en,  neither 
does  he  now  know  what  would  have  been  the  1^  result 
of  the  suit  if  it  had  been  continued. 

In  the  petition  and  the  affidavit  annexed  thereto,  he 
ewears  that  the  estate  of  his  motlier  was  sufficient  to  pay 
all  her  debts  and  legacies,  independent  of  the  claim  npoo 
this  fund ;  and  he  and  Cockroft  were  her  sole  heire,  lega- 
tees and  devisees.  He  subsequently  swears  that  sbe  left 
no  property  except  her  claim  upon  tin's  fund,  having  dis 
tributed  her  property  before  her  death  ;  and  that  sbe  was 
indebted  to  her  solicitor  for  the  costs  in  the  suit.  If  the 
last  affidavit  contains  the  correct  statement  of  the  facts, 
it  was  a  case  in  which  her  creditors  had  an  interest,  and 
perhaps  the  court  ought  not  to  have  ordered  the  money 
to  be  paid  out  to  the  irresponsible  brother  without  secu- 
rity to  refund  if  her  personal  representatives  revived  and 
finally  succeeded  in  the  suit.  But  even  in  such  a  case, 
[*481]  the  compromise  and  agreement  of  *C.  L.  White  was  valid 
and  binding  on  him,  to  the  extent  of  his  interest  in  the 
surplus  after  paying  the  debts  of  his  mother  and  the  ex- 
penses of  administering  her  estate.    He  therefore  has  no 
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interest  in  this  question,  and  is  not  injured  by  the  order       is^i- 
from  which  he  has  appealed.     Neither  is  he  the  legal     Apthoip 
representative  of,  or  a  trustee  for  the  creditors  of  his    conaJtock 
mother,  or  for  any  other  person  whose  rights  are  affected 
by  the  order.    If  the  decision  of  the  vice  chancellor  was 
right  so  far  as  the  interest  of  the  appellant  was  concerned,  ^ 
the  decree  must  be  aflSrmed  as  to  him,  although  the  rights 
of  other  persons  are  violated. 

If  the  creditors  of  Lydia  White  could  not  have  appealed 
from  this  order,  before  administration  was  granted  to  a 
person  competent  to  appeal  and  protect  their  rights,  as 
to  which  I  express  no  opinion,  they  probably  might,  nn- 
der  the  particular  circumstances  of  this  case,  have  filed  a 
bill  and  obtained  an  injunction  to  protect  their  rights. 
Bat  whetlier  they  had  any  remedy  or  not,  this  court  can- 
not sustain  an  appeal  by  a  mere  volunteer  for  their  ben- 
efit. Tlie  case  of  lieid  v.  YanderKeyden^  (5  Cowen's  R. 
719,)  in  the  court  of  errors,  is  conclusive  to  show  that  an 
appeal  cannot  be  sustained  by  a  person  who  cannot  pos- 
sibly be  injured  by  the  alleged  error  of  the  judge  a  quo  ; 
unless  such  person  is  the  legal  representative  of  a  party 
who  may  be  injured  thereby. 

l^ie  order  of  the  vice  chancellor,  so  far  as  it  affects  the 
interest  of  the  appellant^  is  correct ;  and  it  must  be  af- 
jBxmed,  with  costs  to  be  paid  by  kim.  And  the  appeal, 
80  far  as  it  seeks  to  review  the  decision  of  the  vice  chan- 
cellor, on  the  ground  that  the  order  injuriously  affects 
the  rights  of  others,  not  parties  to  this  appeal,  must  be 
dismissed. 


*ApTHOEP  and  OTHEltS  V.  OoMSTOCK  AND  OTHERS.  [*489j 

Where  a  deed  is  alleged  to  be  a  forgery,  and  has  been  improperly  ccKified 
as  dnly  proved  and  recorded,  the  ooort  of  chancery  may  take  jarisdio- 
tlon  of  the  cause,  for  the  purpose  of  settling  the  title  to  a  large  tract  of 
land,  and  to  prevent  a  multiplicitj  of  snlta.    Bat  in  aueh  a  ^ase,  it  ia 


482 


OASES  IK  CHANCERY. 


1881. 


Apthorp 

V. 

Comstock. 


proper  to  snbinit  the  question,  as  to  the  gennineness  of  the  deed,  io  t 
jury  under  the  direction  of  t\m  court 

Although  the  court  of  chancery  in  the  exercise  of  a  sound  discretion  mj 
decide  matters  of  fact,  without  the  intervention  of  a  jury ;  yet,  if  impo^ 
tant  rights  are  depending  on  mere  questions  of  fact,  it  may  be  prope. 
to  award  a  feigned  issue  for  the  trial  of  such  questions  of  fact. 

Where  a  feigned  issue  is  awarded,  the  court  may  impose  such  restrietioos 
on  the  parties  as  will  prevent  all  fraud  or  snrpriae  upon  the  trial  of  aoeh 
issue. 

Where  the  court  of  chancery  direcU  an  action  to  be  brought,  althingli 
particular  directions  are  given,  the  parties  in  other  respects  are  left  tc 
their  legal  rights,  and  the  application  for  a  new  trial,  in  such  t  cue, 
must  be 'made  to  the  court  of  law  in  which  the  action  is  broaght,  and 
subject  to  the  rules  which  govern  such  court  in  other  casesi 

Where  an  issue  is  directed,  it  is  to  inform  the  conscience  of  the  chancellor, 
and  the  application  for  a  new  trial  must  be  made  to  this  court 

The  court  of  chancery  will  not  direct  a  new  trial  of  a  feigned  issue,  merdy 
on  the  ground  that  improper  testimony  was  received  on  the  trial,  or  that 
the  judge  rejected  that  which  was  proper,  if,  on  the  whole  fiaets  and  ei^ 
cumetances,  the  chancellor  is  satisfied  the  result  ought  not  to  hare  been 
different  if  such  testimony  had  been  rejected  in  the  one  case  or  receired 
in  the  other 

Where  a  fraudulent  combination  is*  established,  the  acts  and  declaittiooi 
of  any  one  of  the  parties  thereto  may  be  proved  against  the  othen.  But 
only  such  acts  and  declarations  as  constitute  a  part  of  the  ret  ^a 
ought  to  be  so  received. 


Jti«iary20th,  This  case  is  reported  in  1  Hopkins's  E.  143,  and  in  8 
Cowen's  R.  386.  After  the  decision  of  the  court  of  er- 
rora  on  the  appeal  of  the  defendants,  testimony  was  taken 
in  the  cause,  and  a  great  number  of  exhibits  were  put  in 
and  proved  before  the  examiner.  Most  of  the  exhibits 
were  produced  for  the  purpose  of  showing  by  comparison 
of  hands  that  the  deed  was  a  forgery ;  and  that  John 
Jarvis,  of  Cold  Spring,  was  the  witness  who  appeared 
before  the  commissioner  and  swore  to  the  execution  of  the 
deed.  The  cause  was  brought  to  hearing  on  pleading  and 
proofs. 


[*483]  *S.  M.  JTopkinSy  for  complainants. 

F.  A.  Tallmadge  and  J.  Tallmadge  for  defendants. 
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The  Chakcellob.     It  is  not  necessary  for  me  to  ex-       1881. 
amine  the  question  whether  this  is  a  proper  subject  of     Apthopp 
equitable  jurisdiction.    This  question  was  distinctly  raised    q^  ^took. 
before  Chancellor  Sandford,  on  motion  to  dissolve  the  in- 
junction in  this  cause  and  in  the  court  of  errors  on  the  ap- 
peal from  his  decision.     In  both  cases  the  jurisdiction  of 
this  court  was  sustained.  I  have  no  doubt  of  the  correctness 
of  these  decisions.     But  if  I  were  of  a  different  opinion, 
I  am  not  at  liberty  to  overturn  the  decision  of  the  court 
of  errors,  which  has  now  become  the  law  of  the  case,  on 
that  point.     I  have  looked  into  the  several  opinions  de- 
livered in  the  court  of  errors,  and  find  this  question  must 
have  been  passed  upon  by  that  court.     The  jurisdiction 
of  tlie  court  in  this  case  has  been  sustained  on  the  ground 
of  the  alleged  forgery  of  the  deed  to  Enoch  Comstock ; 
or,  upon  the  charges  in  the  bill,  that  it  is  now  attempted 
to  be  used  for  the  pui*poses  of  fraud  ;  that  the  proof  en- 
dorsed upon  the  deed  w^iereby  it  was  admitted  to  be 
recorded, 'was  surreptitiously  obtained,  by  an  imposition 
on  the  commissioner,  and  by  perjury;  that  the  deed  re- 
mains a  cloud  upon  the  complainant's  title,  and  cannot  be 
removed  from  the  record ;  and  that  the  title  cannot  be 
Bettled  so  as  to  prevent  a  multiplicity  of  suits  without  the 
aid  of  this  court.     Whatever  opinion  may  be  formed  as 
to  the  genuineness  of  the  signature  of  Andrew  Pierce  to 
that  deed,  no  one,  who  examines  the  facts  in  this  case, 
can  doubt  that  the  proof  of  the  deed  was  by  the  perjury 
of  the  pei-son  who  was  imposed  upon  the  commissioner 
as  one  of  the  subscribing  witnesses.     Although  the  com- 
missioner was  not  sufiiciently  cautious  in  ascertaining  the 
identity  of  the  witness,  there  is  no  ground  to  suppose  he 
had  any  connection  whatever  with  those  concerned  in  the 
fraud,  or  that  he  intentionally  violated  his  duty. 

Several  questions  are  presented  by  the  pleadings  and 
proofs.  Tlie  first  is  as  to  the  genuineness  of  tlie  signa- 
tures of  Andrew  Pierce,  and  the  subscribing  witnesses  to 
(he  deed.    Even  if  those  signatures  are  genuine,  and  on 
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i^iBi*       this  Btibject  there  is  ^certainly  room  for  great  doubt,   f  | 
Apthorp     does  not  follow  that  diis  deed  is  to  be  sustained.    TheTe 
Qjj^J^^j^    is  reason  to  believe,  if  the  deed  was  genuine,  tliat  it  wa^ 
found  among  the  papers  of  Andrew  Pierce,  by  Tallman, 
after  his  death,  or  at  least  after  he  ran  away ;  and  ili&tit 
was  never  in  fact  delivered  to  Comstock,  in  consequence 
of  the  bargain  for  tho  sale  of  the  lands  having  been 
rescinded.     Or,  if  it  had  been  delivered,  that  it  was  re- 
turned, upon  an  agreement  to  rescind  the  sale,  and  with 
the  intention  of  revesting  the  title  in  Pierce.    In  either 
case,  the  defendants  would  not,  at  this  time.  Lave  any 
equitable  claim  to  the  land. 

Although  this  court,  in  the  exercise  of  a  sound  dis- 
cretion, has  a  right  to  decide  every  matter  of  fact  which 
comes  before  it  without  the  intervention  of  a  juiy,  yet 
there  are  some  cases  in  whrch  important  rights,  depending 
upon  a  mere  question  of  fact,  ought  not  to  be  decided 
without  giving  the  defendant,  who  has  not  comevoluu- 
tarily  into  this  court,  an  opportunity  to  establish  his 
claims  before  a  jury.  The  question  as  to  tlie  genuineness 
of  this  deed,  I  consider  one  peculiarly  proper  for  the  de- 
cision of  a  jury.  And  as  tliere  must  be  an  issue  for  that 
purpose,  I  shall  at  the  same  time  give  the  defendants  an 
opportunity  to  show,  if  they  can,  that  this  deed  came  into 
the  hands  of  those  who  procured  it  to  be  proved  before 
the  commissioner,  either  directly  or  indirectly  from  the 
supposed  grantee.  I  shall  also  impose  such  restrictions 
upon  the  parties  as  will  prevent  all  fraud  or  surprise  on 
the  trial. 

There  must,  therefore,  be  feigned  issues  made  up  and 
tried  at  tlie  circuit  in  Kew  York,  unless  the  parties  con- 
sent to  a  trial  in  the  superior  court  of  that  city,  for  the 
purpose  of  settling  the  following  points :  First,  whether 
the  signatures  of  Andrew  Pierce,  and  tlie  subscribing 
witnesses  to  the  deed,  are  genuine  signatures ;  second, 
whether  tiie  deed  was  delivered  by  tlie  grantor  to  Enoch 
Oomstock,  or  to  any  other  person  for  his  use,  at  the  tim£ 


CASES  IN  CHANCERY.  484 

tears  date,  or  at  any  time  before  the  execution  of  the  ^^t« 
aed  of  the  Slst  of  January,  1793,  to  Davenport ;  and,  Apthorp 
lird,  whether  the  person  who  procured  the  deed  to  be  coniltoclt 
roved  before  the  commissioner,  or  George  Hepburn,  or 
>avid  Tallman,  obtained  the  same  directly  or  indirectly 
rom  the  custody  *or  possession  of  Enoch  Comstock  or  [*185"| 
is  heira.  Either  party  is  to  be  at  liberty  on  the  trial  to 
xamine  any  witness  whose  testimony  was  read  upon  the 
earing  of  this  cause,  or  to  read  tlieir  depositions  hereto- 
:>re  taken,  if  they  are  dead,  or  out  of  the  jurisdiction  of 
lie  court ;  and  either  party  is  also  to  be  at  liberty  to  read 
be  deposition  of  any  witness  of  the  opposite  party,  which 
ras  read  on  the  liearing  of  this  cause.  And  to  prevent 
ny  surprise  by  the  introduction  of  new  witnesses,  notice 
f  trial  must  be  given  at  least  thirty  days  before  the  day 
ppoiiited  for  such  trial ;  and  no  witnesses  not  heretofore 
xamined  are  to  be  introduced  on  the  trial,  unless  the 
•arty  producing  such  new  witnesses  shall,  at  least  fifteen 
ays  before  such  trial,  give  to  the  opposite  party,  or  to 
js  attorney  or  solicitor,  notice  of  his  intention  to  produce 
ach  witnesses,  with  their  names  and  additions,  and  their 
isual  place  of  abode  or  residence,  with  such  particularity 
a  will  enable  such  party  to  find  out  the  witnesses,  and 
scertain  their  character.  But  this  prohibition  as  to  new 
vitnesses  is  not  to  extend  to  those  who  are  called  merely 
or  the  purpose  of  impeaching  other  witnesses ;  or  where 
he  judge  who  tries  the  cause  shall  be  satisfied  there  is  a 
•easonable  excuse  for  not  giving  such  notice,  or  for  giving 
t  notice  for  a  shorter  period  of  time.  The  proof  of  the 
execution  of  the  deed,  taken  before  the  commissioner,  is 
lot  to  be  received  on  the  trial  as  any  evidence  of  the  ex- 
jcution  thereof;  or  of  the  genuineness  of  the  signatures 
)f  the  grantor,  or  the  subscribing  witnesses  to  the  deed. 
Che  issues  are  to  be  so  framed  that  the  defendants  in  this 
i^ause  may  hold  the  affirmative  of  the  several  questions 
ibove  stated ;  and  they  are  to  be  at  liberty  to  open  the 
sase  and  close  the  argument  on  the  trial.    Either  party  is 
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1881.      to  be  at  liberty  to  notice  the  cause  for  trial,  and  neither 
Apthorp    party  is  to  be  permi tiled  to  put  it  off  without  suflScient 
Comatoclt    c^use  shown,  and  on  the  usual  terms.    The  trial  must  also 
be  by  a  struck  jury,  if  requested  by  either  party. 


July  19th,  The  jury  having  found  a  verdict  for  the  complainants 
on  each  of  the  issues  above  directed,  the  cause  was  again 
heard,  on  a  motion  for  a  new  trial,  and  upon  the  equity 
reserved. 

[*486]  *S.  M.  IlopkinSy  for  the  complainants. 

JF".  A.  Tallmadge  and  J,  Tallmadge^  for  the  defendants. 

The  Chancellor.  Tlie  order  for  the  feigned  issue  in 
this  cause,  which  appears  to  have  been  settled  between 
the  parties,  has  referred  one  question  to  the  jury,  which 
the  court  intended  to  have  reserved  for  its  own  decision 
on  the  coming  in  of  the  postea.  The  last  issue,  which 
gave  the  defendants  the  privilege  of  showing,  if  they 
could,  that  the  deed  came  from  the  possession  of  Enoch 
Comstock  or  his  heire,  either  directly  or  indirectly,  into 
the  hands  of  those  who  pi^ocured  it  to  be  proved  before 
the  commissioner,  was  intended  to  aid  the  court  in  de- 
ciding the  question  whether  the  contract  to  sell  the  land 
to  Comstock  had  been  rescinded.  But  by  the  fomi  of 
the  issue,  the  jury  have  passed  directly  upon-  the  main 
question.  They  have  found  that  neither  the  signature  of 
the  grantor,  nor  of  either  of  the  subscribing  witnesses,  to 
the  deed  in  controversy,  is  genuine ;  that  the  deed  did 
not  come  into  the  hands  of  those  who  procured  it  to  be 
proved  from  the  possession  or  custody  of  Enoch  Com* 
stock  or  his  heire,  either  directly  or  indirectly ;  tliat  the 
contract  for  the  sale  of  the  land  to  Comstock  was  gi^en 
up  and  rescinded  by  the  parties ;  and  tliat  the  deed  of 


Y. 
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B  premises,  if  one  was  ever  executed,  was  cancelled,  or       iMi. 
•delivered  or  returned  to  iPierce.  Apthorp 

Very  little  new  light  is  thrown  upon  this  transaction 
'  the  re-investigation  of  the  facts  before  the  jury;  but 
e  new  evidence,  so  far  as  it  goes,  tends  to  strengthen, 
possible,  tlie  conclusion  at  which  I  had  before  arrived 
on  the  last  point.  "With  the  finding  of  the  jury  upon 
3  question  of  the  rescinding  of  the  contract  of  sale,  I  ^ 
I  perfectly  satisfied.  My  own  opinion,  upon  all  the 
idence,  perfectly  coincides  with  theii-s,  that  the  contract 

sale  to  Comstock  was  rescinded  by  the  parties ;  and 
it  if  any  conveyance  was  ever  executed  and  delivered 

Pierce,  it  was  given  up  to  him  at  that  time,  under  a 
>position  that  no  re-conveyance  was  necessary ;  or  that 
e-conveyance  was  actually  executed,  and  has  been  sup- 
jssed  by  those  who  were  concerned  in  the  st^bsequent 
ads.  In  either  case,  the  defendants  have  no  right  at 
3  *tirae  to  set  up  any  title,  derived  under  a  conveyance  [*487] 
m  Pierce,  against  his  subsequent  grantees  or  their 
)resentatives.  I  am  also  satisfied,  beyond  all  question, 
it  John  Jarvis,  of  Cold  Spring,  was  the  witness  who  ap- 
ired  before  the  commissioner  on  the  13th  of  October, 
19,  and  proved  the  deed  in  question ;  and  also  proved 
other  deed  from  Pierce  to  Stiles,  under  which  Gilbert 
i  Hepburn  pretend  to  claim  title,  through  other  deeds 
aring  date  two  days  thereafter.  Whether  all  these 
eds  were  forgeries,  and  whether  Jesse  Gilbert  was  the 
rson  who  suborned  Jarvis  to  swear  to  the  execution  of 
3  two  deeds  before  Ruggles,  the  commissioner,  are 
estions  not  necessary  to  be  decided  in  this  cause.  As 
3  original  deed  from  Pierce  to  Judson  Stiles  is  not  in 
idence,  it  is  impossible  to  say  whether  it  was  originally 
ed  up  in  the  name  of  Judson  Stiles,  which  now  ap- 
ars  in  the  exemplification  of  the  record,  or  whether  it 
s  been  altered  from  a  deed  to  Judson  Titus,  whoso 
me  is  inserted  therein  as  the  person  from  whom  the 
Qsideration  was  received.    The  question  whether  all  or 
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^s^^'  any  of  the  signatures  to  the  deed  in  qnestion  are  genuine, 
Apthorp  is  one  of  more  doubt  than  the  others  upon  which  the  jnrj 
Comltoclc.  ^^^®  passed  ;  but  even  as  to  that,  the  weight  of  testimon/ 
Is  probably  in  accordance  with  the  verdict  of  the  jury. 
It  then  remains  to  be  seen  whether  there  was  any  saci 
error  in  the  decision  of  the  judge  who  tried  these  issnes, 
as  to  render  it  proper  to  grant  a  new  trial.  And  here  it 
may  be  proper  to  observe  that  the  principles  upon  which 
this  court  directs  a  new  trial  of  a  feigned  issue,  are  some- 
what diflferent  from  those  which  govern  courts  of  law  in 
granting  new  trials.  Where  this  court  directs  an  action, 
although  accompanied  by  particular  directions,  the  pa^ 
tie^  in  other  respects  are  left  to  their  legal  rights.  The 
application  for  a  new  trial  is  in  that  case  to  be  made  to 
the  court  in  which  the  action  is  brought,  and  is  subject  to 
the  rules  which  govern  the  proceedings  of  that  court  in 
other  cases.  But  if  an  issue  is  directed,  it  is  to  inform 
the  conscience  of  the  chancellor ;  and  the  application  for 
a  new  trial  must  be  made  here.  {Carsiaira  v.  SUin^  2 
Rose's  R.  178.  Fowhes  v.  Chadd^  2  Dickens*  R  676. 
Ex  parte  Kensington^  Cooper's  R.  96.)  In  the  latter  c«e 
[*488]  this  *court  will  not  grant  a  new  trial  merely  on  the  gronnd 
that  the  judge  received  improper  testimony  on  the  trial 
of  the  issue,  or  that  he  rejected  that  which  was  proper, if, 
on  the  whole  facts  and  circumstances,  the  chancellor  is 
satisfied  the  result  ought  not  to  have  been  different,  if  each 
testimony  had  been  rejected  in  the  one  case,  or  received 
in  the  other.  {Head  v.  Head^  1  Sim.  &  Stu.  R 150. 
Turn.  &  Russ.  R.  143,  S.  C.  on  appeal.  Barker  v.  A»y, 
2  Russell's  R.  63.  Collins  v.  Eare^  1  Dow's  R  N.  S. 
139,^^  Lord  lyndhurst) 

Tlie  first  objection  on  the  part  of  the  defendants  is,  that 
the  judge  received  evidence  of  the  acts  and  declaratioofl 
of  persons  not  parties  to  the  suit,  and  who  were  not  actiag 
as  agents  for  the  defendants.  It  appears  to  be  well  settled 
that  where  a  fraudulent  combination  is  established,  the 
acts  and  declarations  of  any  one  of  the  partice  therets 
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may  be  proved  against  tlie  others.  {Paiton  v.  Freeman^  is^t. 
1  Cox's  N.  J.  Rep.  113.  Wilbur  v.  Strickland^  1  Rawle's  Apthorp  * 
R.  458.  TTWyA^  v.  Court,  2  Car.  &  Payne's  R.  232.)  oomltook 
But  I  apprehend  that  such  acts  and  declarations  only  as  • 
Constitute  part  of  the  res  gestae  ought  to  be  so  received. 
In  this'  case  I  think  there  was  sufficient  evidence  of  a 
fraudulent  combination  between  John  Comstock,  Tallman, 
ttepburn,  and  some  others  not  necessary  to  be  here  named, 
to  extort  money  from  the  heirs  of  Davenport  and  others 
by  means  of  this  deed,  as  early  as  September,  1819, 
and  probably  at  the  time  Comstock  applied  to  Tallmadge 
to  commence  a  suit  in  the  March  previous.  And  such 
combination  continued  for  some  time  thereafter ;  probably 
down  to  the  time  of  the  trial,  as  to  some  of  the  parties. 
The  acts  and  declarations  of  Tallman,  Hepburn,  &c., 
therefore  formed  a  part  of  the  res  gestiJB,  and  were  admissi- 
ble in  evidence  against  Comstock.  Gilbert  and  Jarvis 
had  been  examined  as  witnesses  before  the  hearing ;  and 
the  order  directing  the  issues  intentionally  gave  the  privi- 
lege to  the  complainants  to  use  their  depositions,  and  to 
establish  their  connection  with  the  fraud  by  other  testi- 
mony, in  opposition  to  particular  facts  sworn  to  by  them. 
Admitting,  however,  that  the  judge  may  have  erred  in 
admitting  evidence  of  some  of  the  more  recent  declara- 
tions of  Tallman,  &c.,  there  is  sufficient  testimony,  to  which 
no  legal  objection  exists,  to  satisfy  *me  that  an  intelligent  [*489] 
jury  must  always  come  to  the  same  result,  upon  the  main 
point  on  which  the  equitable  rights  of  these  complainants 
rest.  On  that  point  the  conscience  of  the  court  is  satis- 
fied ;  and  if  the  verdict  had  been  different  I  should  prob- 
ably have  been  compelled  to  grant  a  new  trial.  The 
ijuestion  of  forgery  is  more  properly  a  legal  question.  K 
the  cause  had  turned  exclusively  on  this  point,  the  court 
would  probably  have  directed  an  action  to  be  brought, 
or  would  have  permitted  the  parties  to  go  to  trial  in  the 
action  of  ejectment  already  commenced,  under  such  re- 
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1881.       Btrictions  and  directions  as  were  proper  to  guard  against 
Apthorp     further  frauds.     But  if  the  deed  was  actually  signed  bj 
Comltook.    I^^^rce  and  by  the  subscribing  witnesses  whose  names 
^appear  thereon,  I  think  the  result  of  this  cause  must  be 
the  same,  on  the  other  grounds  established  by  the  proofs. 

I  see  no  objection  to  the  competency  of  Penfield  as  a 
witness.  The  only  possible  interest  he  could  have  had, 
appeal's  to  have  been  released  before  he  was  examined  in 
the  original  cause.  Neither  could  tlie  declarations  of 
Andrew  Pierce  after  he  had  parted  with  his  title,  be 
received  in  evidence.  They  were  therefore  properlj  ex- 
cluded on  the  trial.  And  this  is  certainly  not  a  case  in 
which  cumulative  testimony  can  be  received,  so  as  to  joa- 
tify  the  court  in  granting  a  new  trial  on  the  ground  of  the 
newly  discovered  evidence. 

Tlie  application  for  a  new  trial  must  therefore  be  de- 
nied ;  with  the  costs  of  resisting  the  same,  against  all  the 
defendants,  except  the  infant  and  the  feme  covert.  A 
decree  must  also  be  entered,  settling  the  ^-ights  of  the  par- 
ties as  established  by  the  verdict,  and  making  effectual 
provisions  for  the  protection  of  the  complainants  and  their 
grantees,  by  injunction,  release,  &c. 

Although  there  is  no  reason  to  suppose  that  any  of  the 
defendants,  except  John  Comstock,  were  originally  pa^ 
ties  to  the  fraudulent  combination  to  cheat  and  to  extort 
money  from  these  complainants,  yet  they  have  subse- 
quently adopted  and  confirmed  what  ho  and  the  other 
conspirator  had  done,  by  bringing  ejectments  when  they 
could  not  have  believed  in  the  equity  and  justice  of  this 
[*490]  claim,  whatever  opinion  they  *may  have  formed  as  to  their 
mere  legal  rights.  I  cannot  therefore  excuse  them  from 
the  payment  of  that  part  of  the  complainants'  costs  and 
expenses  which  is  taxable  as  between  party  and  par^. 
The  infant  and  the  feme  covert,  however,  are  not  respon- 
sible for  any  part  of  this  litigation ;  and  they  are  to  be 
excused  from  the  payment  of  any  part  of  those  costs  to 
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li  the  complainants  have  been  subjected  by  this  iue-       ^^'« 
ble  claim  on  the  part  of  the  defeudants.[l]  Apth«rp 

V. 


[n  the  state  of  ^ew  York,  feigned  iasues  are  abolished;  and  instead 
f,  in  the  casAS  where  the  power  would  otherwise  exist  to  order  a 
1  issue;  or,  wlien  a  question  of  fact  not  put  in  issue  by  the  pleadings, 
t>e  tried  by  a  jury,  an  order  for  the  trial  may  be  made,  stating  dis- 
7  and  plainly  the  question  of  fact  to  be  tried,  and  such  order  will  b« 
B  authority  necessary  for  the  trial.  Code  of  Procedure.  An  issue 
t  is  directed  by  the  court  to  inform  its  conscience.  Broekett  v. 
ettf  3  How.  691-2.  It  is  made  up  by  pleadings  as  at  law.  lb.  If 
irdict  be  unsatisfactory  to  tlie  court  awarding  the  issue,  either  on 
itof  tlie  admission  of  incompetent,  or  exclusion  of  competent  evidence 
take  of  facts  by  the  jury,  the  court  will  order  another  trial  lb.  But 
cases  the  objection  must  be  brought  before  the  court  ordering  the 

lb.  And,  if  that  court  be  so  constituted  as  that  the  same  judges 
•th  as  a  court  of  law  and  of  equity,  and,  as  a  court  of  equity,  directs 
ncd  issue  which  is  tried  before  it  as  a  court  of  law,  objections  to  the 
tt  must  be  raised  on  the  equity  side  of  the  court,  as  much  as  if  the 
idings  had  been  had  before  distinct  courts,  consisting  of  different 
k  lb.  A  court  of  equity  may  itself  decide  the  question  whether  or 
party  is  the  heir  of  a  deceased  person,  without  sending  an  issue  of 
3  be  tried  at  law.  Patterson  v.  Gaines^  6  How.  650,  684.  Where 
is  a  great  mass  of  contradictory  testihiony  in  the  case,  relating 
f  to  matter  of  fact,  and  dependent  upon  the  credibility  of  witnesses, 
case  proper  to  be  submitted  to  a  jury.  Dexter  v.  IT^e  Providence 
luct  Co.,  1  Story*8  Rep.  387.  Where  a  vice  chancellor,  and  the  chan- 
upon  consecutive  appeals,  affirmed  the  decision  of  the  surrogate  re- 

to  admit  a  will  to  probate,  and  the  court  of  errors  of  the  state  of 
Tork  reversed  the  decisions  of  the  courta  below,  that  court,  under  the 
istances,  refused  to  direct  a  feigned  issue,  and  made  a  peremptory 
that  the  proceedings  be  remitted  and  the  will  admitted  to  probate. 
rf»  e£r.  v.  Lispenard,  26  Wen.  255.  Where  the  court  has  directed 
ned  issue  to  try  the  question  of  lunacy,  and  a  third  person,  whose 
yance  was  overreached  by  the  inquisition,  had  consented  to  join  in 
sue,  and  to  be  bound  "by  the  result  thereof;  held,  that  the  counsel  for 
»pective  parties  to  the  suit  were  not  authorized  in  abandoning  the 
»f  the  issue  without  the  sanction  of  the  court,  and  in  leaving  the  va- 
of  the  lunatic's  conveyance  to  be  decided  in  some  other  mode.  In  the 
r  of  Oilely  a  lunatic,  1 1  Paige,  243.  And  the  parties,  without  such 
on,  having  entered  into  a  written  agreement  to  abandon  the  feigned 
the  court  set  aside  the  agreement,  and  directed  the  committee  of  the 
lo  to  proceed  to  the  trial  of  soch  issue.  lb.  See  Waterman's  Ank. 
>ig.  tit.  Fkionkd  Issue. 
OL,  II.  38 
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V.  De  Caters  and  wife  v.  Le  Rat  Db  Chatjmont  A:2rE> 

Where  an  insolvent  debtor  assigned  oil  his  property  to  C,  in  trust  to p^y 
in  the  first  place,  certain  preferred  creditors,  and  afterwards  to  di8fWl»iit« 
the  residue  rateably  between  such  of  his  general  creditors  as  sboaJ«l« 
within  one  year  from  the  date  of  that  conreyance,  accept  the  prorision 
made  therein  for  them,  and  release  him  (the  insolvent)  from  allfartber 
claims;  and  D.,  a  creditor  of  the  insolvent,  did  not  receive  toy  notice 
of  the  trust  until  after  the  expiration  of  the  one  year ;  but  as  bood  ss  lie 
received  such  notice,  applied  to  C,  the  trustee,  to  be  permitted  U>  ac- 
cept the  provision  made  by  the  trust  deed,  upon  a  complisDce  <hl  him 
part  with  the  conditions  thereof,  and  the  trustee  refused  such  permiBioD  ; 
and  the  insolvent  debtor  was  afterwards  discharged  under  the  ioaol Teat 
act,  and  assigned  all  his  interest  in  the  surplus,  which  by  the  tnut  deed 
was  to  be  refunded  to  him,  to  K,  for  the  benefit  of  his  crediton  geoer- 
ally ;  it  wcu  held^  that  D.  had  an  equitable  right  to  his  proportion  of  tbe 
trust  fund,  upon  a  compliance  with  the  conditions  imposed,  be  not  hiv- 
ing had  notice  of  the  trust  within  the  year,  and  having  done  noihiDg 
since  he  had  such  notice  inconsistent  with  his  offer  to  accept  of  the  pro 
vision  made  for  him  in  the  trust  deed. 

Where,  under  such  circumstances,  a  creditor,  in  consequence  of  wtntofno 
tice,  mistake,  or  accident,  was  unable  to  comply  with  the  terras  pre- 
scribed, within  the  time  limited,  and  who  has  done  noUiing  ineonsiitettt 
with  an  acceptance  of  the  provision  made  in  his  favor,  he  will  be  admit- 
ted to  his  share  of  the  fund,  provided  he  signifies  his  election  to  do  lo,  in 
a  reasonable  time. 

But  such  of  the  creditors  as,  within  the  time  limited,  had  notice  of  the 
creation  of  the  trust,  and  neglected  or  refused  to  accept  of  the  protition 
made  therein  for  them,  are  precluded  from  any  participation  in  the  fund, 
)  and  their  only  claim  will  be  upon  the  surplus,  if  any  there  should  be  re- 

maining, after  satisfying  the  debts  of  the  creditors  who  accepted  their 
proportion  of  the  trust  fund  upon  the  terms  proposed. 

July  19th.  James  Doxatiaxus  Le  Ray  Dk  Chaumont,  being  pos- 
sessed of  a  very  large  estate,  consisting  principally  of 
wild  lands  in  the  states  of  New  York  and  Pennsjlvania, 
[*491]  and  being  very  ^largely  indebted  and  insolvent,  in  De- 
cember, 1823,  conveyed  all  Jiis  property,  in  the  United 
States  and  elsewhere,  to  the  defendant,  Vincent  Le  Bay 
De  Chaumont ;  in  trust,  in  the  first  place,  to  pay  certain 
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rred  creditors,  and  afterwards  to  distribute  the  resi-       1881 
rateably  between  such  of  his  general  creditoi-s  as    De  G«t«n 
d,  within  one  year  from  the  date  of  that  conveyance,   j^  j^^'  j^ 

in  and  accept  the  provision  made  for  them  by  the  Chaumont. 

deed,  and  release  the  grantor  from  further  claims. 

after  the  execution  of  the  trust  deed,  the  trustee 
ted  his  agent  in  Paris  to  give  notice  by  letter  to  the 
•al  creditors  resident  in  Europe,  of  the  terms  and  con- 
ns thereof.  Most  of  the  creditors  who  had  no  secu- 
For  their  debts,  came  in  under  the  assignment.  But 
complainant  Jeanne  Antoinette,  wife  of  De  Caters, 
ing  in  the  Netherlands,  and  a  creditor  to  the  amount 
lOttt  $70,000,  did  not  receive  notice  of  the  creation  of 
rnst  within  the  year.  When  the  complainants  were 
med  of  the  terms  and  conditions  of  the  ti-ust  deed, 
instructed  their  attorneys  in  New  York  to  apply  to 
trustee  for  permission  to  come  in  under  the  assign- 
i,  on  complying  with  its  conditions.  The  application 
tnade  accordingly,  but  the  trustee  refused  to  grant  it 
is  the  consent  of  those  creditors  who  came  in  within 
ear  was  obtained,  or  the  court  directed  it  to  be  done. 
.  Le  Ray  De  Chaumont  was  discharged  under  the 
vent  act,  and  assigned  all  his  interest  in  the  surplus, 
h  by  the  trust  deed  was  to  be  refunded  to  him,  to  the 
idaii^  Kanady  for  the  benefit  of  his  creditor  generally, 
•ding  to  the  provisions  of  the  statute, 
is  bill  was  filed  by  De  Caters  and  wife,  in  behalf  of 
selves  and  such  others  of  the  creditor  as  should  elect 
me  in  under  the  decree,  for  a  sale  and  distribution  of 
roperty,  and  the  execution  of  the  trust;  and  praying, 
ig  other  things,  that  they  might  be  permitted  to  come 
ider  the  trust  deed,  and  receive  their  share  of  the 
erty  rateably  with  the  other  creditors.  The  defend- 
put  in  answers,  which  substantially  admitted  the  facts 
d  in  the  bill ;  but  referred  the  question,  as  to  the 
8  of  the  creditors  who  did  not  accept  of  the  terms 
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^881.       contained  in  the  trust  *deed  before  the  expiration  of  tlii 
De  Caters    year,  to  the  decision  of  the  court. 

T. 

Le  Bay  De 

Chaumont       jp;  jj^  Harrison^  for  the  complainants,  cited. 2>wm!A  r. 

Kent^  1  Vernon's  E.  260,  and  Spottiswood  v.  SiockdaU^ 

Cooper's  E.  102. 

Thomas  Z.  Ogden,  for  the  defendants. 

The  Chancellor.  The  right  of  the  complainants  to 
come  in  and  share  with  the  other  creditors  the  fund  cre- 
ated by  the  trust  deed,  does  not,  as  supposed  by  their 
counsel,  depend  upon  any  general  continuing  equity  in 
their  favor  notwithstanding  their  neglect  to  comply  with 
the  condition  in  the  deed.  In  the  case  of  Dunch  y,Fentj 
it  is  true,  the  complainant  insisted  there  was  a  continning 
trust  in  favor  of  all  the  creditors,  although  they  did  not 
come  in  within  the  year.  But  this  question  does  not  ap- 
pear to  have  been  decided.  In  that  case  there  was  an 
equity  in  favor  of  the  complainant  and  all  the  other  cred- 
itors of  the  bankrupt,  to  be  paid  out  of  the  fund  due  to 
his  estate ;  and  if  there  was  anything  to  which  those  cred- 
itors who  did  not  come  in  were  not  entitled,  Lindsay  wis, 
as  to  that  portion  of  the  fund,  a  trustee  for  the  credltora 
generally.  .  He  took  the  whole  fund,  as  executor  of  Col- 
ville,  in  right  of  his  wife,  and  therefore  an  account  was 
directed.  But  the  lord  keeper  refused  to  hear  the  discus- 
sion as  to  the  particular  rights  and  equities  of  any  of  the 
creditors.  AVhen  the  case  came  before  Lord  Guilford,  on 
the  master's  report,  (1  Vern.  E.  319,)  it  turned  out  that 
none  of  the  creditors  of  Colville  came  in  within  the  year. 
Tlie  real  contest  in  that  case  was  not  as  to  priority  of  pay- 
ment between  those  creditora  who  came  in  and  those  who 
did  not.  It  was  between  the  creditors,  on  the  one  side, 
and  Lindsey  and  his  individual  creditors  on  the  other;  ha 
having  attempted  to  divert  the  whole  funds  to  the  pay- 
ment of  his  own  private  debts*    It  was  therefore  very 
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properly  decided  that  the  fund  created  by  the  patent  was       I88i- 
fil)ecial  assets  in  his  hands  as  executor,  for  the  payment    De  Caters 
of  Oolville's  debts;  and  was  not  convertible  by  him  to  LeiuyDt 
his  own  purposes.     The  case  of  Sjpottuwood  v.  Stockdaley    Chaumont 
(Cooper's  K.  102,)  shows  that  a  composition  *deed,  though 
void  at  law  because  all  the  creditors  have  not  signed  it 
within  the  limited  period,  is  good  in  equity,  if  they  have 
actually  assented  to  it  and  acted  under  it  within  the  time. 
The  same  principle  had  been  previously  recognized  by 
Lord  Eldon,  in  the  case  of  Sadler  v.  Jackson^  Exjparte^  (15 
Yes.  R  62.) 

There  is  another  principle,  however,  which  will  entitle 
these  complainants  to  equitable  relief  in  this  case ;  and 
some  of  the  other  creditors  may  be  in  the  same  situation. 
It  was  unquestionably  the  intention  of  the  person  who 
created  this  trust,  that  all  of  his  creditors,  as  well  in  Eu- 
rope as  in  this  country,  should  have  an  opportunity  to 
accept  of  the  terms  offered  by  the  trust  deed ;  and  that 
they  should  be  entitled  in  that  case  to  their  proportion  of 
his  property.  Those  who  had  notice  of  the  trust  in  time 
to  enable  tliem  to  come  in  within  the  year,  but  who  neg- 
lected or  refused  to  do  so,  must  be  considered  as  rejecting 
the  offer  tlms  held  out  to  them  in  common  with  the  other 
creditoi-s.  As  against  them,  those  creditors  who  accepted 
the  offer  are  in  equity,  as  well  as  at  law,  entitled  to  a  pri- 
ority. The  others  have  voluntarily  relinquished  the  provi- 
sion which  was  made  for  them  by  the  trust  deed,  and  have 
no  claim  except  upon  the  surplus,  if  any  there  should  be, 
which  passed  to  the  general  assignee  under  the  insolvent 
act.  Those  creditors,  who  would  gladly  have  accepted 
tlieir  proportion  of  the  trust  fund  upon  the  terms  pro- 
posed, but  who,  for  want  of  notice,  or  from  mistake  or 
accident,  were  unable  to  comply  with  those  terms  within 
the  year,  and  who  have  not  ddne  anything  since  that  time 
inconsistent  with  the  offer  held  out  to  them  by  the  crea- 
tion of  the  trust,  have  an  equitable  right  to  be  let  in  to 
share  tlie  fund  at  this  time,  upon  the  terms  proposed. 
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1881.  A  decree  must  be  entered  declaring  their  rights  accorc^ 

Km  ingly ;  and  the  coinphiinants,  and  all  others  who  are  w 
M^le.  ^^^  same  situation,  will  have  an  opportunity,  at  anj  time 
within  six  months,  to  come  in  before  the  master  and  cstab' 
lish  their  claims  as  creditors,  and  to  comply  witli  the  tenos 
prescribed  in  the  creation  of  tlie  trust.  But  before  they 
are  to  be  permitted  to  come  in  and  establish  their  claims 
[♦494]  before  the  master,  *tliey  must  furnish  him  with  their  own 
affidavits,  or  other  satisfactory  proof,  that  they  had  not 
notice  of  the  terms  and  conditions  of,  and  the  actual  pro- 
visions made  for  them  by  the  deed,  in  time  to  enable 
them  reasonably  to  accept  of  the  terms  offered  witliin  the 
year,  or  they  must  show  some  other  satisfactory  eicnse 
for  not  having  come  in  within  that  time.  And  any  of  the 
creditors,  who  are  entitled  to  a  share  of  the  fund,  as  well 
as  the  trustee  and  the  assignee  under  the  insolvent  act, 
are  to  be  at  liberty  to  controvert  those  facts  before  the 
master,  and  to  show  that  they  are  not  entitled  to  come  in 
as  creditoi*s,  on  the  principles  above  declared ;  or  that  the 
amounts  claimed  by  them  are  not  justly  due,  or  that  they 
have  received  payment,  either  wholly  or  in  part,  out  of 
other  funds. 


DiAS  V.  Merle  and  others. 

Where  a  party  was  directed  to  deposit  certain  books  in  the  master'i  offite, 
.•  with  liberty  to  the  adverse  party  to  inspect  and  take  extracts  from  wch 
parts  as  related  to  certain  partnership  transactions,  and  in  obedience  to 
the  order  the  books  were  deposited  in  Uie  master^s  office,  with  the  parts 
thereof  which  did  not  relate  to  the  partnership  transactions  sealed  up, 
and  during  a  temporary  absence  of  the  master,  the  adverse  party,  vh* 
was  inspecting  the  books,  broke  open  the  parts  which  were  so  BcaleJ  '^^ 
and  which  contained  the  private  memoranda  and  remarks  of  thep»rty 
who  deposited  the  books,  in  relation  to  his  private  business  transactioot, 
it  was  heldf  that  this  act  of  the  advent  party  was  a  coatempt  of  ^^* 
court. 
It  is  the  ordinary  practice  of  the  court,  when  books  are  directed  to  bt»  pro 
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duced  for  the  inspection  of  the  opposite  party,  to  permit  those  parts  to  1881. 

be  sealed  up  which  do  not  relate  to  the  subject  matter  of  litigation ;  a:.d  -.. 

couila  of  record  have  uniformly  protected  suitors  against  an  unwarrant-  y, 

able  interference  of  the  adverse  party  with  rights  of  this  description,  by  Medei 
proceeding  against  the  offender  as  for  a  contempt 

Tins  was  an  application  to  punish  the  complainant  as  J"ly  i^^^ 
Tor  a  contempt,  committed  by  him  in  the  master's  office; 
and  also  to  obtain  k  special  order  to  protect  the  rights  of 
the  defendant  in  future.  Both  parties  were  directed  to 
deposit  certain  books,  in  their  possession,  with  a  master; 
with  liberty  to  the  adveree  parties  to  inspect  and  take 
extracts  from  such. parts  thereof  as  related  to  partnership 
*tran6actions.  Certain  books  of  the  defendant  Merle  were  [*495J 
deposited  with  tlw  master,  with  particular  parts  thereof, 
which  did  not  relate  to  the  matters  in  which  Dias  was 
interested,  sealed  up  in  the  usual  form.  During  a  tempo- 
rary absence  of  the  master  from  the  office,  the  complain- 
ant, who  was  inspecting  tlie  books  deposited,  broke  open 
those  parts  which  were  sealed  up,  and  which  contained 
the  private  memorandums  and  remarks  of  the  defendant 
Merle,  in  relation  to  his  private  business  transactions. 

Murray  Iloffinan^  for  complainant. 
Julius  Rhoades^  for  the  defendant  Merle. 

The  Chancellor.  Tliere  can  be  no  doubt  that  the  mis- 
conduct of  the  complainant  in  breaking  open  the  parts  of 
the  books  which  were  sealed  up  in  the  master's  office,  was, 
at  common  law,  punishable  as  a  contempt.  (Burrow's 
case,  8  Ves.  535.  Bateman  v.  Conway^  6  Bro.  P.  C.  84.) 
Upon  my  fii'st  examination  of  tlie  revised  statutes,  I  was 
inclined  to  think  that  the  section  which  defines  criminal 
contempts  (2  R.  S.  278,  §  10)  had  deprived  the  court  of 
the  power  of  punishing  the  improper  conduct  complained 
of  here.  But  on  further  examination,  I  am  satjisfied  this 
ease  is  provided  for,  in  the  second  and  eightii  subdivisions 
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1881.  of  the  firet  section  of  the  title  relative  to  "  proceedings  m 
Dias  for  contempts,  to  enforce  civil  remedies,  and  to  protect  the 
Merle.  I'ights  of  parties  in  civil  actions."  (2  R.  S.  534.)  It  was 
an  abuse  of  the  proceedings  of  the  court;  it  was  also  a 
case  in  which  the  rights  of  the  adverse  party  were  raateri* 
ally  involved.  While  the  course  of  judicial  investigation 
frequently  requires  a  party  to  produce  parts  of  his  boob 
in  which  the  adverse  party  has  an  interest,  for  the  inspec- 
tion of  the  latter,  it  may  frequently  be  of  great  impor- 
tance to  the  former  that  his  accounts  and  transactions 
with  other  persons  should  not  be  exposed  to  tlie  examina- 
tion of  strangers,  and  particularly  of  an  enraged  adver- 
sary. Where  his  books  are  subjected  to  inspection,  it  is 
the  uniform  practice  of  the  court  to  permit  a  party  to  seal 
up  those  parts  which  do  not  relate  to  the  subject  of  litigar 
[♦496]  tion.  \Gerard  v.  Permoick,  1  Wils.  Ch.  R.  222.  Camr 
hell  V.  French^  1  Cox's  Ca.  288.)  And  it  has  been  the 
practice  of  courts  of  record  to  protect  puitors  against  any 
unwarrantable  interference  by  the  adverse  party  with 
rights  of  this  description,  by  proceeding  against  the  of- 
fender as  for  a  contempt. 

Although  the  complainant  might  not  have  been  aware 
tJiat  he  was  subjecting  himself  to  punishment,  as  for  a 
contempt  of  the  court,  by  secretly  breaking  open  and  ex- 
amining these  private  entries  of  the  defendant,  tliere  can 
be  no  doubt  that  he  knew  he  was  doing  wrong.  Tliefact 
that  he  had  brought  in  his  own  books  with  a  part  thereof 
sealed  up  under  oath,  in  the  same  manner,  and  that  he 
took  advantage  of  the  temporary  absence  of  the  master 
to  effect  an  improper  purpose,  are  strong  circumstances 
against  him.  Besides,  in  consequence  of  a  former  com- 
plaint against  him  for  making  marks,  &c.,  on  the  books, 
the  order  had  in  terms  directed  that  he  should  only  have 
the  right  to  examine  the  books  in  the  presence  of  the 
master,  even  as  to  those  facts  in  which  he  was  interested. 
As  this  is  a  case  in  which  the  defendant  has  been  pot 
to  expense  for  counsel  fee,  &c.,  beyond  the  amount  of  th* 
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costs  in  consequence  of  this  unjustifiable  act  of       ^881. 
iplainant,  an  attachment  must  issue  against  him,      Saniy 
ae  does  within  ten  days  after  service  of  a  copy  of      "Eimm 
Bd  bill  pay  to  the  defendant  Merle,  or  to  his  solici- 
costs  on  this  application,  together  with  reasonable 

fees  as  between  counsel  and  client,  to  be  settled 
:ed  with  such  costs  by  the  vice  chancellor  of  the 
cuit.  And  to  guard  against  any  further  abuse  of 
;ilege,  the  complainant  is  not  to  be  permitted  to 
e  any  part  of  the  books,  except  in  the  presence  of 
.  counsel  and  the  master,  during  office  hours  ;  and 
b  allow  and  pay  to  the  master  the  usual  fee  for  at- 
on  a  reference,  for  each  day  the  master  is  compelled 
d  personally  on  such  examination.  The  parts  of 
ks  which  have  been  unsealed  must  be  sealed  up 
y  the  master,  and  the  complainant  must  be  pro- 
from  disclosing  what  is  contained  therein,  to  any 
and  from  using  any  information  or  extracts  ob- 
*therefrom,  in  any  way,  without  the  written  per-        [*497J 

of  the  defendant  Merle,  or  the  special  leave  of 
irt,  upon  pain  of  contempt. 


Sailly  v.  Elmore. 

-  wiU  in  equity  discharge  a  suret}',  on  a  simple  contract,  may  be 
.  as  a  defence  to  an  action  against  him  in  a  court  of  law. 
art  of  chancery  had  originally  the  exclusive  jurisdiction  in  rach 
.  will  not  relinquish  its  jurisdiction  because  the  complainant  may 
ve  an  adequate  remedy  at  law. 

luit  at  law  has  been  commenced,  and  the  defendf^nt  in  tliat  cuit 
earily  files  a  bill  in  chancery  to  set  up  a  defence  of  whioh  he 
ivail  hiqiself  at  law,  the  court  may  refuse  to  interfere  by  way  of 
nary  injunction  ;  or  it  may  refuse  costs  to  the  complainant  on  the 
icree. 

e  creditor,  without  the  consent  of  the  surety,  makes  a  valid  and 
contract  witli  the  principal  debtor  to  give  him  further  time  of 
ity  the  surety  is  discharged. 


o 
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1881.         So  he  will  be  discharged  by  any  arrangement  between  the  principal  deVtor 

g-jii«.  and  the  creditor,  which  operates  as  a  fraud  upon  the  suretj- ;  as  when 

T.  the  money  has  been  offered  to  the  creditor,  and  he,  without  tJie  conifnt 

Elmore.  of  tlie  surety,  requested  the  debtor  to  retain  it  longer.    So  where  tlie 

creditor  fraudulently  colludes  with  the  debtor  to  conceal  from  the  raretf 

the  fact  of  the  non-payment  of   the  debt  until  the  debtor  beoomei 

insolvent 

But  a  mere  consent  of  the  creditor  to  a  delay  because  the  principal  debtor 

has  not  the  ability  to  make  immediate  payment,  and  without  anj  dcv 

consideration,  does  not  discharge  the  surety. 

Aufirust  2d.  Thi8  caiise  was  heard  on  bill  and  answor.  The  facta, 
as  admitted  in  the  answer  of  the  defendant,  were  as  fol- 
lows :  In  December,  1827,  the  complainant  executed  a 
note  to  the  defendant  with  M'Cotter  &  Grant,  as  their 
surety,  for  $362^0,  payable  in  90  days.  When  the  note 
fell  due,  M.  &  G.  represented  to  the  defendant  tliat  it 
was  inconvenient  for  them  to  pay  the  note  at  tliat  time, 
and  requested  him  to  wait  60  or  90  days  longer.  The 
defendant  promised  to  indulge  them  for  tlie  time  they 
requested  ;  and  that,  in  the  mean  time,  he  would  not  call 
on  the  complainant  for  payment;  but  no  consideration 
was  paid,  or  agreed  to  be  paid,  for  this  indulgence.  In 
July,  1828,  M.  &  G.  again  requested  time,  and  promised 
f*498]  to  pay  one  or  two  hundred  dollars  on  the  note  *in  a  few 
days.  The  defendant  informed  them  that  ho  did  not  in- 
tend to  press  them  for  immediate  payment.  The  com- 
plainant made  no  inquiries,  and  received  no  information 
that  the  payment  was  deferred  or  that  the  note  was 
unpaid,  until  June,  1829,  when  he  was  called  on  for  pay- 
ment. M'Cotter  &  Grant,  who  were  in  doubtful  circum- 
stances when  the  note  fell  due,  were  at  that  time  insolvent 
Payment  having  been  refused,  a  suit  at  law  was  commenced 
on  the  note,  and  tlie  bill  in  this  cause  was  filed  to  restrain 
the  proceedings  in  that  suit  by  iiij  unction. 

H.  Bleecker^  for  the  complainant.  Tlie  complainant's 
contract  with  the  defendant  was,  that  if  the  note  was  not 
-^aid  by  M'Cotter  &  Grant  when  it  fell  due  Uien  he,  the 
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complainant,  would  pay  the  note  to  the  defendant.    That       issi. 
the  complainant  signed  the  note  as  a  mere  surety,  was      Siuillj 
known  to  the  defendant  .  No  notice  was  given  to  the     -Eimot^ 
complainant  of  the  non-payment  of  the  note.    It  remained 
unpaid  for  a  y^ar  after  it  fell  due.    Gross  negligence,  on 
the  part  of  tlie  creditor,  in  securing  his  debt  from  the 
principal  debtor,  will  discharge  the  surety.     {Duvall  v. 
Traskj  12  Mass.  R.  154.     King  v.  Baldwin^  17  John.  R.  • 

391.  People  v.  Jansen,  7  id.  332.)  The  complainant  in 
tliis  case  was  misled  by  the  defendant.  The  conduct  of 
tlie  defendant  induced  him  to  suppose  the  debt  had  been 
paid.  (BaiJihcme  v.  Wan^en^  10  John.  R.  587.)  An 
arrangement  with  tlie  debtor,  which  puts  the  surety  in 
iaoger  of  being  made  liable,  discharges  the  surety,  as  an 
igreement  with  tlie  maker  of  a  note  to  delay  the  payment 
irithout  the  consent  of  the  surety.  {Pain  v,  Packard^ 
L3  John.  R.  174.  People  v.  Betmer,  13  id.  383.  Pov>ell 
T.  Waters^  17  id.  176.)  Where  an  actual  injury  results 
o  the  surety  from  the  acts  of  the  creditor,  the  surety  is 
iischarged.  Runt  v.  TJniUdStaUs,  1  Gal.  C.  0.  IT.  S.  R.  32, 
per  Story,  J.  Reese  v.  Berringion^  2  Ves.  jun.  643. 
EnglUh  V.  DarUy,  3  Esp.  N.  P.  R.  50,  S.  C.  2  Bos.  & 
Pul.  61.) 

iif.  T,  Reynolds^  for  the  defendant.  Tlie  complainant 
bas  a  perfect  remedy  at  law.  Courts  of  law  give  the 
same  relief  in  these  cases  as  courts  of  equity.  Merq 
delay  will  not  discharge  the  surety.  The  creditor  may 
lie  by  and  see  the  ^principal  debtor  go  to  ruin,  without  [*499j 
enforcing  the  collection  of  his  debt,  and  tlia  surety  will 
not,  in  consequence  of  this  delay,  be  discharged,  unless 
be  had  given  the  creditor  notice  to  collect  the  debt  from 
tlie  principal  debtor.  The  bill  would  have  been  bad  on 
demurrer.  The  objection  to  it  can  now  be  taken  ore  iemia. 
{Pabodie  v.  JKwjr,  12  John.  R.  426.  Fell  on  Guar.  200, 
and  note.)  It  was  decided  in  the  case  of  Reynolds  v. 
Wardy  (5  Wend.  R.  501,)  that  an  agreement,  without 


499      *  OASES  IN  CHANCERY. 

1881.       consideration,  by  the  creditor  with  the  principal  debtor 

Sailly      enlarging  the  time  of  payment  of  a  note,  did  not  dischaige 
Elmore.     *^®  surety.    An  agi'eement  with  the  principal  debtoi 
must  be  valid  and  binding,  and  made  upon  suflScient  con* 
sideration,  in  order  to  discharge  the  surety.     {JPhilpoi  v. 
Brianty  4  Bing.  E.  717,  reported  in  15  Com.  Law.  R 
126.) 

TiiE  Chancellor.  It  is  now  settled  that  the  same  prin- 
ciples, which  in  this  court  are  sufficient  to  discharge  the 
surety,  may  be  plead  by  him  as  a  defence  to  an  action,  on 
simple  contract,  in  a  court  of  law.  But  as  this  court  had 
originally  the  exclusive  jurisdiction  in  such  cases,  it  isnc 
objection  to  a  bill  filed  here,  at  this  time,  that  the  com- 
plainant has  an  adequate  remedy  or  good  defence  at  law. 
In  the  language  of  Lord  Eldon :  "  This  court  will  not 
allow  itself  to  be  ousted  of  any  part  of  its  original  jnris- 
diction  because  a  court  of  law  happens  to  fall  in  love  with 
the  same,  or  a  similar  jurisdiction."  {£j/re  v.  Everitt^i 
Euss.  E.  382.)  If  a  suit  at  law  is  commenced  in  snch  a 
case,  and  the  defendant  in  that  suit  unnecessarily  files  a 
bill  here  to  set  up  a  defence  of  which  he  may  now  avail 
himself  at  law,  this  court  may  refuse  to  interfere  by  way 
of  preliminary  injunction,  or  it  may  not  give  him  costa  on 
a  final  decree.  But  if  he  establishes  his  equitable  defence 
here,  this  court  cannot  dismiss  the  bill  for  want  of  juris- 
diction. 

Where  the  creditor  makes  a  valid  and  binding  contract 
with  the  principal  debtor  to  give  him  further  time  of  pay- 
ment, without  the  concurrence  of  the  surety,  it  is  a  dis- 
charge of  such  surety.  He  will  also  be  discharged  by  any 
arrangement  or  dealing  between  the  principal  debtor  and 
the  creditor,  which  operates  as  a  fraud  upon  the  surety. 
[*600J  As  if  the  *money  had  been  offered  to  the  creditor  at  the 
day  it  fell  due,  or  afterwards,  and  he  had  without  the  con- 
sent of  the  surety  requested  the  debtor  to  retain  it  longer, 
this  would  operate  as  a  fraud  upon  the  surety  and  dia- 
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charge  his  liability.     But  a  mere  consent  to  the  delay  of       1881. 
payment  because  the  principal  debtor  had  not  tlio  ability      Sailly 
to  pay  presently,  and  without  any  new  consideration,  does 
not  discharge  the  surety.     {Ileath  v.  Key^  1  Young  & 
Jer.  K  434.    McLemore  v.  Pewell,  12  Wheat.  R.  654.)  [1] 

[1]  See  Watennnii*8  Am.  Ch.  Dig.  tit  Principal  and  Surktt.    Any  valid 
and  binding  agreement  between  the  creditor  and  the  principal  debtor,  or 
other  active  interference  of  the  creditor  whereby  the  surety  may  be  in- 
jured or  subjected  to  increased  risk,  or  be  deprived  of,  or  delayed  in  the 
assertion  of  his  equitable  claim  to  pay  the  debt  and  become  subrogated  to 
the  rights  and  remedies  of  the  creditor  against  such  principal  debtor,  if  it 
is  made  or  done  without  the  assent  of  such  surety,  will  in  equity  discharge 
him  from  his  liability.     Bangs  d:  Allcott  v.  Strong  and  otiiers,  10  Paige, 
11.     But  mere  delay,  or  a  promise  of  delay,  not  founded  upon  a  new  con- 
sideration, or  the  taking  of  a  collateral  security  from  the  principal  debtor, 
Without  any  stipulation  to  extend  the  time  of  payment  of  the  original  debt, 
will  not  discharge  the  surety.     lb.     Vide  8  Paige,  614 ;  11  Wend,  812,  a 
C ;   10  John.  597  ;  4  Lehigh's  Rep.  622 ;  5  ib.  547.     Although  the  agree- 
ment with  the  principal  debtor  is  executed  by  only  one  of  two  joint  credit- 
ors, and  without  the  consent  of  his  co-creditor,  it  will  nevertheless  operate 
as  a  discharge  of  the  surety,  if  it  has  the  effect  to  prejudice  the  right  of 
Boch   surety  to  substitution,  without  his  assent     Ib.     But  where  such 
agreement  is  obtained  from  the  creditor,  by  the  principal  debtor,  upon  the 
false  representation  of  the  latter  that  the  surety  had  authorized  him  to 
make  it,  and  the  surety  afterwards  refuses  to  assent  to  the  agreement,  the 
creditor  will  be  at  liberty  to  repudiate  it ;  in  which  case  the  surety  will 
not  be  discharged,  unless  the  creditor  proceeds  to  act  under  the  agreement, 
after  notice  that  it  was  entered  into  without  the  authority  of  the  surety, 
and  that  such  surety  had  refused  to  assent  to  the  same.    Ib.    The  creditor 
may  always  stipulate  with  the  principal  debtor  to  give  him  time  of  pay- 
ment, upon  condition  that  the  surety  assents  to  the  agreement,  so  that  the 
right  of  the  creditor,  as  against  the  surety,  shall  not  be  impaired.     And, 
in  such  case,  if  t>  a  surety  refuses  to  assent  to  the  new  arrangement,  the 
agreement  is  void.     Ib.     By  joining  in  a  bond,  the  surety  becomes  a  prin- 
cipal debtor,  and  the  debt  is  presumed  to  have  been  created  upon  the 
credit  given  to  the  surety  as  well  as  to  the  principal  debtor.    Berg  v.  Bad- 
tliff,  6  Johns.  Ch.  Rep.  802.     Equity  will  distinguish  between  principal 
and  surety,  though  the  nature  of  the  security  be  such  as  to  make  them  all 
principals  in  a  court  of  law.     M^Bowall  v.  Banki^  1  Harrington's  Rep. 
869.     When  the  creditor  by  contract  extends  the  time  of  payment  to  his 
principal  debtor  without  the  consent  of  the  8ui*ety,  he  releases  the  surety, 
Comegys  v.  Booth  et  al,  8  Stewart,  14.    Where  a  party  has  given  verbal 
notice  to  the  creditor  to  sue  the  principal,  to  entitle  him  to  a  discharge,  he 
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1831'.  If  the  complainant  in  this  case  had  established  the  fact 

Srilly      that  Elmore  had  fraudulently  colluded  with  M.  &  6.  to 

Elmoi*e;     conceal  from  him  the  fact  of  non-payment  of  the  note, 

until  their  circumstances  became  desperate,  it  would  bare 

discharged  his  liability.     Such  an   aiTangement  would 

ronst  show  that  by  neglecting  to  sue,  an  injury  lias  been  snstaioed  bjhim. 
JTerhert  et  al.  v.  Hobb»  et  at.,  8  Stewart,  d.     And  if  such  notice  and  injury 
be  shown,  it  is  a  good  defence  both  at  law  and  in  equity,  and  without 
proof  of  the  injury  it  is  no  defence  in  either  coUrt     lb.    And  if  such  de* 
fence  be  omitted  in  a  suit  at  law  it  is  waived,  and  cannot  aflenrtrd  U 
asserted  in  chancery.     lb.     The  sheriff  having  an  execution  sgainst  6. 
entered  thereon  a  fictitious  levy  of  a  slave,  as  the  property  of  0.  wheD,  in 
fact,  there  was  no  such  slave  in  existence,  and  took  from  G.  a  forthcomio^ 
bond,  with  F.  and  B.  as  his  sureties  for  the  delivery  of  the  slsTe  at  a 
stipulated  time.    The  bond  being  returned  forfeited,  and  execution  hariog 
issued  thereon,  against  the  principal  and  the  sureties ;  held,  that  the  iure* 
ties  could  not  be  relieved  in   chancery  because  the  levy  was  fictitioos. 
Mead  v.  Ftffh  A  Blue,  4  Ala.  Rep.  279.     A  creditor  c^not  be  compelled 
to  exhaust  his  remedy  against  the  principal  debtor,  before  he  resorts  to  the 
surety,  unless  under  peculiar  circumstances,  rendering  it  proper  thit  i 
court  of  chancery  should   interfere.     Abercrombie  v.  Knox,  8  Ala.  Rep. 
728.     Where  property  is  mortgaged  to  indemnify  a  surety  in  varions  lia- 
bilities, in  some  of  which  the  mortgagee  ha?  joint  sureties,  there  should  be 
a  pro  rata  distribution  of  the  proceeds.     Goodloe  v.  Clay,  6  B.  Mon.  Rep^ 
286.     One  surety  of  a  non-resident  debtor  cannot,  by  bill  and  attachment, 
in  chancery,  drow  from  another  who  is  surety  for  such  debtor  in  a  distinct 
demand,  any  funds  which  he  may  owe  the  non-resident,  to  the  prejudice 
of  such  surety.     Sirnt  dt  Hollis  v.  Wallace,  6  B.  Mon.  Rep.  410.    One  of 
two  sureties  in  distinct  demands,  cannot  attach  a  fund  in  the  hands  of 
another  by  bill,  and  thus  leave  him  without  indemnity.     lb.    When  an 
award  is  about  being  made  between  a  principal  ond  one  of  two  sureties, 
touching  certain  moneys  alleged  to  have  been  placed  in  his  hands  for  the 
payment  of  the  debt,  the  other  surety  will  be  bound  by  it  when  made,  or 
by  being  present  with  full  knowledge  that  it  is  about  being  made,  and  not 
dissenting.     McGehee  v.  MeGeJiee,  12  Ala.  Rep.  83.     When  a  contract  for 
the  sale  of  land  is  rescinded  by  the  decree  of  a  court  of  chancery,  the 
surety  of  the  vendee  is  not  responsible  for  the  value  of  the  use  and  occu- 
pation of  the  land  by  the  vendee,  the  surety  never  having  been  in  pos- 
session, or  derived  any  benefit  from  it     Ellioft  v.  Boaz,  13  Ala.  Rep.  585. 
A  note  signed  by  one  as  surety,  on  condition  that  another  person  also  signi 
it  as  surety,  and  left  with  the  payee  for  that  purpose,  cannot  be  enforced 
against  the  surety,  unless  executed  also  by  the  person  indicated  ar  e« 
■orety.    Jordan  y.  Loftin,  IS  Ala.  Rep.  547. 
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thrown  him  off  his  gnard,  and  thereby  haro  pre*  l^<^* 
I  him  from  securing  himself  in  due  season.  But  Verrj 
;ie  complainant  instituted  no  inquiry,  and  made  no 
)t  to  ascertain  whether  his  liab^ity  was  discharged 
erwise.  Neither  do  I  understand  the  answer  as  in- 
g  to  admit  that  tlie  defendant  agreed  to  conceal 
:he  surety  the  fact  of  non-payment.  He  promised 
o  delay  proceedings  against  them,  and  not  to  call 
Sailly  and  thus  indirectly  to  enforce  the  immediate 
jnt  of  the  demand  through  him.  The  creditor  was 
)und  to  give  the  surety  notice  of  the  non-payment 
note.  ,  If  there  was  an  agreement  to  conceal  from 
»mplainant  the  fact  that  the  note  was  still  due  and 
i,  the  complainant  should  have  filed  a  replication  to 
iswer,  and  have  established  such  fraudulent  agree- 
by  legal  proof.  The  admissions  in  the  answer  do 
» that  length,  and  they  afford  no  ground  of  equitable 
;e  to  the  suit  on  the  note. 

complainant's  bill  must  therefore  be  dismissed, 
josts. 


*R.  L.  Peeey  v.  p.  Perry.  [♦501] 


common  law  of  this  state,  the  conrt  of  chancery  had  no  jurisdiction 
cree  a  separation  between  a  husband  and  wife,  for  cruel  treatment, 
account  of  a  mere  canonical  disability. 

iage  merely  voidable  is  valid  for  all  civil  purposes  until  its  nuUity 
»een  pronounced  by  the  proper  tribunal ;  but  by  the  common  Uw 
entence  of  nullity,  when  pronounced,  rendera  tlie  marriage  void 
the  beginning. 

.rt  of  the  common  law  of  England  which  renders  a  marriage  con- 
absolutely  void  in  certain  cases,  forms  a  part  of  the  law  of  this 
;  end  may  be  enforced  by  the  appropriate  tribunals  independent  of 
(atutory  provisions. 

lelty  which  entitles  the  injured  party  to  a  decree  of  separation,  if 
{ind  of  conduct  which  endangers  the  life  or  health  of  the  compUdn- 
md  renders  cohabitation  unsafe. 
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1881.        Where  a  right  U  cUimed  as  existing  by  the  common  law,  which  it  ineap* 

p  ble  of  enjoyment  except  by  the  direct  interposition  of  a  judicial  tribant. 

Y.  to  give  tlie  remedy,  if  no  tribunal  has  been  organized  for  that  parpoN 

Perry.  by  the  law-making  power  we  may  fairly  presume  that  no  sach  right 

existsL    But  if  the  right  is  expressly  declared  by  the  legislatirfl  power 

without  creating  or  appointing  any  particular  tribunal  to  adminiiter  tbi 

remedy,  the  power  must  be  exercised  by  some  of  the  ATJating  triboaab 

of  the  country. 

The  12th  section  of  the  act  of  March,  1824,  authorizing  the  court  of  chin- 

eery  to  decree  a  separation  from  bed  and  board,  on  the  complaint  of 

the  husband,  was  not  repealed  in  the  recent  reyiaion  of  the  lawa 

July  19th.  The  bill  in  this  cause  was  filed  by  the  complainant 
against  his  wife  to  obtain  a  divorce  a  mensa^t  thoro.  It 
stated  that  the  defendant  was  in  the  constant  habit  of  in- 
toxication ;  that  slie  contracted  debts,  in  the  name  of  her 
husband,  for  liquors,  &c. ;  that,  in  her  fits  of  passion  and 
drunkenness,  she  committed  acts  of  cruelty  and  violence 
upon  him  and  his  children  ;  tliat  she  broke  and  destroyed 
hi3  windows  and  furniture,  and  that  of  his  neighbors; 
that  on  one  occasion  she  attacked  the  complainant  in  his 
sleep,  and  gave  him  a  blow  which  wounded  his  head; 
and  on  another  occasion  she  beat  his  children  with  clubs, 
and  threw  a  billet  of  wood  at  his  little  daughter,  which 
wounded  the  child  and  endangered  its  life.  The  bill  also 
stated  that  the  defendant  threatened  to  poison  the  com- 
plainant, and  actually  procured  arsenic  for  this  purpose, 
and  concealed  it  in  her  trunk,  and  that  it  was  dangerous 
r*502]  *f^r  the  complainant  or  his  children  to  live  with  her. 
The  defendant  demurred  to  the  bill,  upon  the  ground 
that  the  court  had  no  jurisdiction  to  grant  the  relief 
prayed  for. 

J,  B,  ScoleSy  for  the  complainant. 

W.  C.  NoyeSy  for  the  defendant. 

The  Chancelloe.    There  is  no  doubt  that  by  the  law 
of  England,  as  it  existed  at  the  time  of  our  separation 
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1  that  countrjj  and  as  it  still  exists  there,  such  conduct       I88I. 
I  charged  by  the  complainant  in  this  bill,  if  not  pro-       Peny    * 
jd  by  his  own  misconduct,  would  be  suflScient  to  en- 

liim  to  a  decree  against  his  wife,  in  the  proper  court, 
rcing  her  from  his  bed  and  board.  Although  the 
ications  to  the  ecclesiastical  courts  in  England  for 
ration  on  account  of  cruelty,  are  generally  on  the 

of  the  wife,  yet  all  the  writers  on  the  subject  admit 
•ight  of  the  husband  to  institute  such  a  suit.  (Ough- 
tit  193.     1  Black.  Com.  441.    Poynter's  Mar.  i«-  Dir. 

>  In  the  case  of  Kirkrnan  v.  Kirkmariy  in  the  con- 
ry  court  of  London,  in  1807,  (1  Hagg.  Cons.  E.  409,) 
iVilliam  Scott  pronounced  for  a  divorce  from  bed  and 
d,  in  a  suit  promoted  by  the  husband  against  his 

>  for  acts  of  violence  and  other  cruel  treatment  on  her 
.  I  have  before  had  occasion  to  say  that  divorces, 
I  such  as  are  only  to  release  the  parties  from  the  obli- 
3n  of  cohabiting  together,  "should  never  be  allowed, 
tpt  for  the  protection  of  the  innocent  party,  and  for 
punishment  of  the  guiltj'."  The  common  law  has 
n  to  the  husband  sufficient  power  over  tlie  wife,  to 
ler  the  interference  of  a  court  unnecessary  in  all  or- 
ry  cases.  But  if  a  separation  for  cruelty  an(jl  vio- 
e  on  the  part  of  the  wife  is  to  be  decreed  in  any  case, 
facts  stated  in  this  bill  seem  to  present  that  case, 
cruelty  which  entitles  the  injured  party  to  a  divorce, 
ists  in  that  kind  of  conduct  which  endangers  the  life 
ealth  of  the  complainant,  and  renders  cohabitation 
fe.  (Poynter's  Mar.  &  Div.  209.)  If  the  charges  in 
bill  are  true ;  if  this  defendant  permits  her  passions 
ir  to  usurp  the  throne  of  reason,  as  to  allow  her  to 
etrate  such  outrages  upon  his  children ;  to  attack 
*ccnnmit  personal  violence  upon  her  husband  in  his  [*50S] 
^ ;  to  break  and  destroy  his  property  ;  to  threaten  his 

•uction  by  poison,  and  even  to  go  so  far  as  to  procure 
idly  drug  for  that  purpose,  not  only  his  health,  but 
his  life  is  in  actual  danger  from  her  violence.     Co- 
yuJL  89 
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lOTi.       habitation  with  snch  a  wife  is  certainly  nnsafe,  notwitli 
P«rry      Standing  the  powers  with  which  the  husband  is  armed  b/ 
pj[^^      the  common  law  to  restrain  the  violence  of  her  pasBionSy 
and  keep  her  in  dne  subjection  to  bis  lawfal  commands. 
Whatever  may  be  the  common  law  on  the  subject  the 
moral  sense  of  this  community,  in  onr  present  state  of 
civilization,  will  not  permit  the  hnsband  to  inflict  penonal 
chastisement  on  his  wife,  even  for  the  grossest  outrage. 
And  no  man  of  feeling  would  ever  think  of  resorting  to 
such  a  remedy,  except  in  the  heat  of  passion,  if  it  were 
expressly  given  to  him  by  a  pnblic  statnte.    It  remains 
to  be  considered  whether  this  court  has  any  jnriediction 
or  power  to  afford  the  necessary  relief  to  a  husband  in 
such  a  ca8e.[l] 

[1]  The  court  interfered  to  proieei  and  reliere  a  wife,  wlio  wm  iO  ued 
And  insulted  by  her  husband ;  although  he  had  not  beaten  her  aor  forced 
her  out  of  his  house,  she  having  left  it  to  avoid  a  repetition  of  tbe  ill 
usage ;  and  though  the  husband  made  an  offer  to  receive  her  bsck  tgiia, 
to  avoid  maintaining  her  separately,  and  to  elude  the  jostice  of  theeoor^ 
it  was  decreed  she  should  have  relief  and  maintenance  accordiag  to  ^* 
fortune  of  the  husband,  and  it  was  referred  to  the  master  to  inquire  tad 
report  his  circumstancea  Jelineau  v.  Jelineau,  2  Desan.  45.  The  court 
has  no  power  to  grant  divorcee  a  raensa  et  thoro,  but  it  has  power  to  de 
cree  a  separate  maintenance.  If  there  were  no  precedents^  the  eoort 
would  make  one.  lb.  The  charges  of  great  personal  ill  usage  of  the 
wife,  and  slander  of  her  character,  by  the  husband,  being  made  ont  folly, 
the  court  decreed  alimony.  Offers  to  receive  back  the  wife  do  not  w» 
sariiy  prevent  the  allowance  of  alimony.  The  court  in  this  case  decreed 
a  competent  sum  to  be  paid  to  the  wife,  half  yearly,  until,  in  itsopioioo* 
the  complainant  might  safely  return  to  her  husband.  Ann  T^yUr  ▼.  ^' 
Taylor,  4  Desau.  167.  Where  the  husband  abused  and  ill  treated  bii 
wife,  and  kept  a  mistress  in  bis  hou^,  under  the  eyes  of  his  children,  tbe 
court  decreed  that  one  third  part  of  his  income,  together  with  a  aoffieieot 
sum  for  the  board  and  education  of  the  daughters,  should  be  paid  bj  de- 
fendant, for  alimony  and  maintenance,  and  the  chtldrea  be'  pot  vdtf 
their  mother's  protection.  WUHoim  v.  WillituM^  4  Desan.  183.  Where 
a  wife  separated  from  her  husband,  and  returned  to  him,  on  promiM  of 
reform  and  better  treatment,  it  is  a  waiver  of  his  prior  ill  treatment;  bn 
tbe  court  received  evidence  of  his  prior  bad  conduct,  to  aid  tbe  prenDp* 
tSbn  of  harsh  treatment  after  her  return,  of  which  there  was  no  politic 
proot    Alimony  waa  decreed  im  tha  wife,  U  this  caae»  and  she  vaa  pi«' 
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it  is  imisteJ  on  the  part  of  the  complainant^  that,  inde*  .^^^i 
[«^ndent  of  any  statutory  provision  on  the  subject,  this  P^nf 
court  has  th^  powef  to  decree  a  separation  in  such  cases ;      p^^^ 

Uet^  hi  IWiikg  MpAfAte  ttwn  her  hfiflbAhdL  "the  hosband  ^m  (Ordered  to 
ttii«r  Into  retogniiMH;«  to  k<e«p  the  (i6Ao«  toward  hU  wife.  Thfee^U  t. 
Tkrrtwii9i  4  Deoau.  600.  Tlie  court  of  ehancery  haa  jurisdiction  in  all 
eases  of  alimony.  Pnredl  y.  PurtM^  4  Hen.  A  Muni  607.  To  entitle 
the  wife  to  alimony,  cohabitation^  name,  reputation^  and  other  cireum- 
itaneee,  are  admiMible  evidence  of  marriage.  lb.  In  a  controversy  with 
Neapect  ta  Ih^  validity  of  a  marriage,  no  alimony  is  due  until  some  matri- 
notiial  pftMfif  appear,  or  thai  it  doth  some  way  eonstare  de  matrimonio ; 
bdt  wlrareter  a  marriage  doth  appear>  alimony  should  be  granted,  unless 
;he  wife  be  in  fault  lb.  615.  The  wife  is  not  entitled,  by  way  of  ali- 
aony,  to  a  third  of  her  husbanc^s  estate;  but  she  is  entitled  to  a  suitable 
fiaiiftehJlnee,  tHtich  may  be  varied  according  to  circumstances,  and  which 
3io«ld  b^  eontinue  longer  than  he  is  Willing  to  restore  her  to  the  oom- 
orta  of  bed  and  board,  and  to  g^ve  satiafaetory  assurances  for  her  enjoy- 
oent  thereof;  which,  if  she  should  refuse,  the  allowance  made  for  her 
support  would,  at  his  instance^  be  taken  away.  lb.  671.  Where  a  de- 
^ndant  rc/fuaed  to  conform  to  a  decree  of  the  court,  with  regard  to  sli- 
nony,  he  was  committed  to  custody  till  he  ahoold  perform  it  lb.  620. 
Where  a  wife  filed  a  bill  for  alimony,  <&&,  against  her  husband,  and  it  ap- 
peared that  he  had  abandoned  her  without  any  support,  and  threatened 
to  leave  the  state,  the  court,  on  the  petition  of  the  wife,  granted  a  writ  of 
He  exeat  a)<am8t  tlie  husband.  Denton  ▼.  Denton,  1  Johns.  Ch.  Rep.  364. 
lending  a  bill  for  a  divorce  by  a  wife  against  her  husband,  and  before 
inswe^,  the  court  will  allow  a  monthly  sum  to  the  wife,  as  alimony,  and 
ilso  a  sum  to  be  paid  to  her,  by  her  husband,  toward  defraying  the  neces- 
Biry  enlarges  of  the  suit,  on  her  part  lb.  S,  P.  Mix  v.  MiXy  1  Johns. 
Ch.  Rep.  lOS.  Whete  a  bill  was  btou^ht  by  a  wife  against  her  husband 
kft  a  divorce  a  mensa  et  thoro,  on  the  ground  of  cruel  usage,  and  also  for 
oaaintenance,  the  coui*t,  under  the  crrcumstances  of  the  case,  decreed  a 
Hvoree  (ot  ikve  years ;  that  the  wife  during  that  time  should  have  the 
(oatody  and  ctfi*e  of  their  child,  a  daughter ;  and  that  the  husband  should 
p«y  ii  cettain  sum  a  year,  in  half-yearly  payments,  one  half  of  which  to 
t>e  applied  to  the  mainteuance  and  education  of  the  child.  Bedell  v.  Bedell, 
\  Johna  Ch.  Rep.  604.  A  decree  cannot  be  made  in  thi^  court  against  a 
ioaband  whose  misconduct  is  the  charge  for  the  foundation  of  such  decree, 
inlesa  he  is  brought  into  court  to  answer  the  charge ;  except  he  absconds, 
ii  which  case  the  court  will  make  some  provision  for  the  wife,  until  he 
-^vtttM.  Anonymoue,  2  i>esau.  207.  The  «uit  for  alimony  is  for  a  tori, 
ind  altogether  |>ersonal,  and  of  coni^e  etplres  with  the  death  of  the  hut 
Mud.    lb.    This  court  will  decree  a  wtpkHUS  ntaf  tte'oanee  during  sepattf- 
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Perry. 
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1831.       that  80  far  as  relates  to  the  civil  ;emedios  of  the  parties, 

Perry      it  possesses  all  the  powers  which  are  vested  in  the  ecelesi- 

astical  courts  of  England  in  matrimonial  causes. 

In  Wightman  v.  Wightman^  (4  John.  Ch.  K.  343,)  Chan- 
cellor Kent  certainly  did  assume  a  jurisdiction  which  in 
England  is  at  this  time  exercised  exclusively  by  the  eccle- 
siastical courts.     In  that  case  he  made  a  decree  dechiring 
a  marriage  void,  on  the  ground  that  the  complainant  was 
a  lunatic  at  the  time  the  marriage  was  celebrated.    And 
the  reasoning  of  the  court  in  that  case  goes  far  towards 
establishing  the  doctrine  contended  for  by  tlie  complain- 
ant here.     In  Ferlat  v.  Gojon^  (1  Ilopk.  E.  478,)  Chancel- 
lor Sanford  also  made  a  decree  declaring  a  marriage  void, 
on  the  ground  that  the  consent  of  the  complainant  thereto 
was  obtained  by  fraud  and  terror,  and  that  the  marriage 
had  never  been  consummated  by  cohabitation.    The  deci- 
sion in  the  last  case  is  put  upon  the  ground  that  there  is 
a  jurisdiction  in  the  court  of  chancery  in  England,  con- 
current with  that  of  the  ecclesiastical  courts,  to  declare 

lion  only  ;  but  has  no  right  to  decree  a  perpetual  separation.  Ih.  Wliere 
a  woman  was  cruelly  treated  by  her  husband,  the  court  decreed  an  illow* 
ance  of  alimony,  proportioned  to  the  husband*8  fortune,  to  be  paid  aDOQ* 
ally  to  the  wife,  till  the  husband  should  receive  her  home  and  treat  htf 
kindly.  Prather  v.  Prather,  4  Desau,  83.  The  infant  child  was  ordmd 
to  be  left  with  the  mother ;  the  other  children  to  be  under  the  care  of  thi 
father.  Tlie  husband  to  give  security.  Jb.  The  court  wiU  grant  a  mp- 
plica vit,  if  necessary,  in  case  of  ill  usage  or  turning  the  wife  oat  of  doon; 
to  which  separate  maintenance  is  incident.  lb.  A  wife  ill  used,  beaten, 
and  driven  from  home,  by  her  husband,  is  entitled  to  the  protection  of  th« 
court,  and  will  be  allowed  alimony,  or  the  income  of  a  settled  property 
for  her  maintenance,  until  her  husband  receives  her  home  and  treats  her 
kindly.  Dnfall,  by  prochien  ami,  v.  Devall  et  al.,  4  Desau.  79.  A  ne  ewat^ 
which  had  been  granted  against  the  husband,  was  continued,  until  the 
property  settled  by  the  articles  on  the  wife  was  secured.  lb.  The  court 
will  not  regard  slight  circumstances  of  impropriety  of  conduct,  to  raise  a 
presumption  against  the  wife,  so  as  to  withhold  its  aid  and  protection 
lb.  A  wife  having  left  her  husband's  house,  is  not  entitled  to  alimonj, 
imless  she  makes  out  a  clear  case  of  good  conduct  on  her  own  part,  and 
bad  usage,  amounting  to  the  ssBvitia  of  the  ecclesiastical  courts  on  that  ^ 
the  husband.    Anoftymaui  4  Desau.  94. 
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tucli  a  marriage  void,  on  the  ground  of  the  duress  and       1881. 
•fraud;  the  latter  being  one  of  tire  general  grounds  of       Perry 
jurisdiction  in  the  court  of  chancery.     In  the  subsequent      p^^ 
case  of  JBurtts  v.  Burtis,  (1  Hopk.  R.  557,)  which  was  a 
suit  to  annul  a  marriage  contract,  on  the  ground  of  the 
physical  incapacity  of  the  defendant.  Chancellor  Sanford 
decided  that  this  court  had  not  jurisdiction  in  such  a  case. 
That  the  law  of  England  concerning  divorces  and  matri- 
mouial  causes,  as  the  same  was  administered  in  the  eccle- 
siastical courts  of  that  country,  was  never  adopted  as  a 
part  of  the  law  of  the  colony,  and  therefore  did  not  be- 
come a  part  of  the  law  of  this  state,  at  the  time  of  our 
separation  from  the  mother  country. 

That  part  of  the  ancient  common  law  of  England  which 
rendered  a  marriage  absolutely  void,  where  either  of  the 
parties  had  not  the  legal  capacity  to  contract  matrimony, 
or  wliere  there  was  in  fact  no  legal  consent  by  one  of  the 
parties,  the  same  having  been  obtained  by  force  and  fraud 
and  never  afterwards  voluntarily  acquiesced  in,  was  un- 
doubtedly brought  to  this  country  by  our  ancestors  and 
formed  a  part  of  the  law  of  this  colony.  In  such  cases, 
for  all  tlie  substantial  purposes  of  justice,  the  courts  of 
common  law  and  of  equity  in  England  had  concurrent 
jurisdiction  with  the  ecclesiastical  courts.  Although  the 
other  courts  yielded  to  the  courts  christian  the  exclu- 
sive jurisdiction  to  declare  the  nullity  of  the  marriage 
by  a  direct  proceeding  between  the  parties,  it  was  rather 
on  the  ground  of  convenience  than  from  a  want  of  power 
in  the  court  of  chancery  to  grant  similar  relief  to  the 
parties.  The  court  of  chancery  and  courts  of  common 
law  always  exercised  the  power  to  declare  the  marriage 
absolutely  void,  whenever  the  question  came  before  them 
in  any  collateral  proceeding.  {Betaworth  v.  Betsworth^ 
Styles'  It.  10.  Biddleson  v.  Wogan^  Cro.  Eliz.  858.)  In 
those  cases  the  sentence  of  the  ecclesiastical  courts  does 
not  dissolve  the  marriage,  inasmuch  as  no  lawful  marriage 
can  have  taken  place.    It  merely  declares  the  fact  of 
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iwi.  marriage  to  be  a  niiUitj.  (Poynter,  156.)  In  the  case  o( 
Ptfry  B(no»er  ▼.  HicietUj  (I  Hagg.  Cons.  R.  2U,)  Sir  Willian, 
j.J^  Scott  says :  ^  Tlie  mi^riage  act  declares  marriages  iu  such 
cases  to  be  ip$o  /ado  void.  Tlie  sentence  of  the  ecclesi- 
astical court  is  declaratory  only ;  it  does  not  make  them 
¥CHd."  In  such  cases,  where  the  rights  of  the  parties 
[*505]  existed  ^independent  of  any  peculiar  remedies  which  were 
entrusted  to  the  exclusive  cognizance  of  a  particular 
court,  it  was  competent  for  the  superior  conrts  of  tlie  col- 
ony to  administer  such  relief  as  was  consistent  with  their 
ordinary  forms  of  proceedings  in  other  cases,  and  such  as 
was  proper  under  the  circumstances  of  each  case.  Bat  I 
doubt  whether  this  principle  extends  to  any  of  that  nume^ 
ous  class  of  cases  in  which  the  ecclesiastical  courts  were 
in  the  habit  of  dissolving  the  vinctdum  of  the  marriage, 
on  the  ground  of  some  pre-existing  canonical  disability; 
such  as  consanguinity,  or  affinity,  within  the  prohibited 
degrees,  physical  incapacity,  &c. 

Chancellor  Kent  evidently  thought  some  ef  those  ma^ 
riages  were  absolutely  void,  even  if  no  sentence  of  nullitj 
was  pronounced ;  but  in  general  they  are  only  voidable 
by  the  sentence  of  the  appropriate  tribunal.  Poynter 
says :  "A  marriage  merely  voidable  is  valid  for  all  civil 
purposes,  until,  by  a  sentence,  its  nullity  has  been  pro- 
nounced ;  and  when  a  marriage  is  voidable,  on  the  ground 
of  a  canonical  impepiment  only,  the  sentence  of  the  court 
is  interposed  to  annul  it,  as  a  state  in  which  the  parties 
cannot  continue  without  endangering  their  souls'  health, 
and  causing  the  profanation  of  matrimony."  (Poynt.  Mar. 
&  Div.  154.)  In  those  cases,  however,  if  a  marriage  di 
/acta  is  annulled  by  the  ecclesiastical  court  during  the 
life  of  the  parties,  it  renders  it  void  from  the  beginning, 
and  bastardizes  the  issue  thereof;  but  if  not  so  dissolved* 
the  issue  are  legitimate.  {JEllioi  db  Suydem  v.  Gurr^  i 
Phil.  Eccl.  E.  16.    Harris  v.  Kicks,  2  Salk.  648.) 

Where  the  right  claimed  as  a  common  law  right  is  of 
tuck  a  nature  that  it  cauuol  be  enjoyed  in  any  maimer, 
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except  hj  the  direct  interference  of  a  judicial  tribunal  to       i^SL 
give  the  remedj,  if  no  tribunal  has  been  organized  hj  the      Perry 
law-making  power  for  that  purpose,  we  may  fairly  con-      pJL^ 
elude  the  right  does  not  exist    Sut  whenever  the  legisla- 
ture distinctly  give  the  right,  without  creating  or  appoint- 
ing any  particular  tribunal  to  administer  the  reni'edy,  it  is 
fairly  to  be  inferred  that  they  intended  to  vest  that  power 
in  some  of  the  existing  tribunals  of  the  country.    As  the 
right  to  dissolve  a  marriage  *€le  facto  which  was  merely        [♦506] 
voidable,  could  only  be  exercised  by  the  aid  of  the  eccle- 
siastical court  in  England,  and  as  no  such  court  was  ever 
organized  here,  and  no  other  court  exercised  any  such 
jurisdiction  for  more  than  one  hundred  years,  it  may  rea- 
sonably be  presumed  the  right  did  not  exist ;  and  that 
this  part  of  the  law  of  England  was  never  in  existence  in 
this  colony.    Such  a  jurisdiction,  therefore,  cannot  now 
be  exercised  here,  by  any  court,  without  the  direct  or 
implied  sanction  of  the  legislature. 

The  decision  of  Chancellor  Sanford,  in  Burti$  v.  Burtis, 
is  therefore  entii^ly  consistent  with  that  of  his  predeces- 
sor, in  Wightman  v.  Wightman^  before  referred  to,  so  far 
as  relates  to  the  point  actually  before  the  court  in  the  last 
mentioned  case.  In  the  one  case,  the  marriage  was  abso- 
lutely void ;  and  this  court,  in  the  exercise  of  its  ordinary 
jurisdiction,  had  a  right  to  remove  the  apparent  obstruc- 
tion to  the  wife's  contracting  matrimony  with  any  other 
person.  In  the  other  case,  there  was  a  good  marriage 
de  facto;  and  the  court  very  properly  decided  that  the 
power  to  dissolve  such  a  marriage  did  not  tlien  exist  in 
this  state,  except  by  the  interference  of  the  legislature. 

The  principles  on  which  Chancellor  Sanford's  decision 
rests,  appear  to  be  equally  applicable  to  the  case  now 
mider  consideration.  And  I  conclnde  that  this  court  has 
no  power  to  decree  a  separation  between  tliese  parties  on 
the  complaint  of  the  husband,  unless  the  powers  conferred 
upon  it  by  the  12th  section  of  the  act  of  April,  1824, 
(Laws  of  1824,  ch.  205,  p.  249,)  are  still  in  force,  as  to  thii 
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f  1881.       case.    Snch  was  tlie  opinion  expressed  by  Chancellor 

Perry      Kent,  in  Van  Vechten  v.  Van  Vechteny  (4  John.  Ch.  R.  501,) 

p  ^'         notwithstanding  what  he  had  said  as  to  the  jurisdiction  of 

tlie  court  in  matrimonial  causes,  in  Wightman  v.  Wight' 

man. 

Tlie  general  repealing  act  of  December,  1828,  (2  E.  S. 
779,  §  5,)  declares  that  the  repeal  thereby  of  any  statntoiy 
provisions  shall  not  affect  any  act  done,  or  right  accrued, 
or  established,  &c.,  previous  to  the  time  when  such  repeal 
shall  take  effect ;  but  every  such  act  or  right,  &c.,  shall 
remain  as  valid  and  effectual  as  if  the  provision  so  re- 
[*507'i        pealed  had  remained  in  force.    If  I  have  succeeded  in 
showing  that  the  right  *and  the  remedy,  in  a  case  of  this 
kind,  were  so  blended  together  that  the  one  could  not 
exist  without  the  other,  the  abrogation  of  this  remedy 
necessarily  destroyed  the  right.    As  the  acts  complained 
of  in  this  case  took  place  previous  to  January,  1830,  when 
the  repealing  act  took  effect,  if  the  right  of  the  husband 
to  a  decree  of  separation  ever  existed  it  must  have  accrued 
before  that  time;  and  the  right  may  still  be  enforced, even 
though  this  provision  in  the  law  of  April,  1824,  were  em- 
braced in  the  repealing  act. 

But  the  counsel  for  the  complainant  also  thinks  he  has 
discovered  that  the  act  of  1824,  so  far  as  it  relates  to  this 
subject,  is  not  in  fact  repealed,  and  that  it  remains  in  full 
force ;  subject,  however,  to  the  modifications  contained 
in  the  11th  and  12tli  sections  of  the  repealing  act.  The 
revisei*s,  and  probably  the  members  of  the  legislature 
who  assisted  in  the  revision  of  the  laws,  intended  to  re- 
peal and  abrogate  this  provision,  in  favor  of  the  husband, 
contained  in  the  act  of  April,  1824.  Believing  this  to  be 
the  fact,  I  have  carefully  examined  the  several  provisions 
of  the  repealing  law,  under  a  hope  of  finding  some  clause 
which,  either  in  terms  or  by  implication,  repeals  that 
provision,  and  thus  effectuates  the  probable  intention  of 
the  membera  of  the  legislature.  But  I  regret  the  nfr 
cessity  which  compels  me  to  say  that  the  counsel  for  the 


CASES  IN  CHANCERY.  607 

complainant  is  right,  and  that  the  12th  section  of  the  act       1881. 
of  1824  is  not  repealed.  Perry 

This  section  is  found  at  the  end  of  a  local  statute,  alter-  p^^^ 
ing  tlie  terms  of  the  county  courts  in  some  few  of  the 
counties.  It  was  probably  placed  there  for  the  purpose 
of  procuring  its  passage  through  the  legislature,  without 
comment  or  examination,  just  at  the  close  of  the  session. 
Tliis  singular  course,  of  coupling  it  with  a  local  act  to 
which  it  had  no  relation,  in  order  to  get  it  through  the 
legislature  originally,  has  probably  caused  it  to  be  over- 
looked a  second  time,  in  preparing  tlie  repealing  act ;  and 
it  is  thus  retained  as  a  part  of  the  existing  law  of  the 
state,  contrary  to  the  probable  intention  of  the  legislators 
who  revised  the  laws.  The  title  of  the  act  gives  no  inti- 
mation that  any  such  principle  is  embraced  in  its  pro- 
visions. The  act  itself  is  therefore  not  set  out  *by  its  title  r*6081 
in  the  repealing  law,  as  was  done  in  relation  to  most  of 
the  old  statutes  which  were  revised,  or  were  intended  to 
be  abrogated  and  repealed.  But  tlie  first  eleven  sections 
of  the  act  are  repealed  by  a  sweeping  clause,  embracing 
all  statutes  and  parts  of  statutes  prescribing  or  altering 
the  times  of  holding  the  county  courts.  The  general 
clause  repealing  "  all  statutes  and  parts  of  statutes  con- 
solidated and  re-enacted  in  the  revised  statutes,  or  re- 
pugnant to  the  provisions  contained  therein,"  does  not 
reach  tliis  part  of  the  act  of  1824;  because  it  is  not  re- 
pugnant to  any  provision  of  the  revised  statutes,  but 
was  simply  intended  to  be  left  out  of  the  revision,  and  to 
be  repealed.  It  is  referred  to  in  the  revisers'  list  of  acts 
"omitted,"  &c.,  which  was  submitted  to  the  legislature 
near  the  close  of  their  labors,  as  a  section  intended  to  be 
repealed,  (page  1  &  121  of  list:)  but  by  accident  it  was 
overlooked  in  preparing  the  details  of  the  repealing  law. 
And  by  the  operation  of  the  lOtli  section  of  that  act,  the 
general  law  of  1813,  relative  to  divorces,  which  is  re- 
pealed by  its  title,  as  well  as  by  the  operation  of  the 
general  clause  repealing  all  statutes  consolidated  and  re* 
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y, 
La  Roy. 


m>i'       enacted  in  the  revised  statutes,  remains  unrepealed  fw 
Ormndin     all  the  purposes  of  tills  provision  in  favor  of  the  hus- 
band. 

Tlie  demurrer  in  this  case  must  be  overruled,  and  the 
defendant  must  put  in  her  answer  to  the  couiplaiuant'i 
bill  within  the  time  prescribed  by  the  49th  rule.  Ab  she 
has  no  separate  property,  no  costs  are  allowed  against 
her. 


[♦609] 


*Grandin  and  others  V,  Lb  Eoy  &  Smyth. 

After  a  defendant  has  answered  a  bill  in  chancery,  and  submitted  hinidf 
to  the  jurisdiction  of  the  court  without  objection,  it  ia  too  Uito  to  isMt 
that  the  complainant  has  a  perfect  remedy  at  law ;  unlett  the  eoort  of 
chancery  is  wholly  incompetent  to  grant  the  relief  sought  by  the  bilL 

It  is  no  objection  to  an  application  to  dissolve  an  injunction,  on  bill  sod 
answer,  that  a  replication  has  been  filed.  But  if  the  testimofiy  has 
been  taken  in  the  cause,  the  court  will  order  the  appIicatioB  to  itaid 
over  until  the  hearing  on  the  merits,  unless  special  eircnmstaoees  nsdir 
delay  improper. 

Where  the  endorsers  of  an  accommodation  note  lend  their  names  to  the 
drawer,  without  any  limitation  or  restriction  as  to  the  manner  in  vhich 
the  note  is  to  be  used,  he  has  a  right  to  apply  it  to  the  paymest  or 
security  of  an  antecedent  debt  or  to  sustain  Lis  credit  in  any  olhtf 
way, 

August  2d.  The  bill  in  this  case  was  filed  to  restrain  the  defendant 
Le  Roy  from  proceeding  at  law  to  recover  a  draft  drawn 
by  I.  Field  on  the  defendant  Smyth,  and  endorsed  by  the 
eomplainants.  The  draft  was  transferred  to  Le  Boy  in 
security  for  an  antecedent  debt  of  Field ;  and  for  vliich 
Smyth  was  also  liable.  After  a  replication  had  been 
filed  to  the  answers  of  the  defendants,  Le  Roy  applied  to 
the  vice  chancellor  of  the  seventh  circuit  for  a  dissolntion 
of  the  injunction ;  but  the  application  was  denied  with 
eosts.  From  this  decision  Le  Roy  appealed  to  the  cbsn 
oellor. 
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J).  S.  Janea^  for  the  appellant  issi. 

Ji  A.  Spencer  J  for  the  respondents.  La  Sot, 

The  Chakoellob.  The  objection  tliat  the  complain- 
its  had  a  perfect  remedy  at  law,  came  too  late.  The 
3fendant  should  have  taken  that  objection  either  by  de- 
urrer  to  the  bill,  or  by  insisting  on  it  in  his  answer  as  a 
ir.  Ailer  a  defendant  has  pnt  in  an  answer  to  a  bill  in 
umcery,  submitting  himself  to  the  jurisdiction  of  the 
mrt  without  objection,  it  is  too  late  to  insist  that  the 
implainant  has  a  perfect  remedy  at  law;  unless  this 
}urt  is  wholly  incompetent  to  grant  the  relief  sought  by 
le  bill.  This  point  was  expressly  decided  by  Chancellor 
ones,  in  Smith  v.  JIaviland  ds  Fields  *in  June,  1827,  [*510] 
hich  is  not  reported,  but  of  which  I  have  a  note.  (See 
Iso  4  Cowen's  B.  727,  and  the  cases  there  cited.) 
It  is  no  objection  to  an  application  to  dissolve  an  in<> 
unction  on  bill  and  answer,  that  a  replication  has  been 
led.  If,  indeed,  the  application  is  delayed  until  after 
le  taking  of  the  proofs,  the  court  will  not  then  go  into 
1  investigation  of  the  whole  merits  of  the  cause  on  such 
1  application,  unless  there  are  very  particular  reasons 
hich  would  render  delay  improper.  But  the  court  will 
i  such  case  order  the  motion  to  stand  over  until  the 
earing.  In  tliis  case  tlie  motion  was  denied,  with  costs, 
presume  therefore  the  vice  chancellor  intended  to  de- 
;do  the  question  on  the  merits,  as  presented  by  the  bill 
ad  answers. 

On  an  examination  of  the  facts,  as  they  are  stated  in 
le  bill,  I  do  not  think  they  raise  the  question,  whether 
fi  accommodation  note  made  and  endorsed  for  a  particu- 
LT  purpose  and  afterwards  negotiated  for  anotlier  purpose 
>  a  third  pei^son,  with  notice,  or  in  payment  or  security 
iT  an  antecedent  debt,  can  be  collected  against  the  en« 
3rser. 
The  complainants  allege  that  they  endorsed  this  draft. 
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1881-       bs  sureties  merely,  tinder  a  supposition  that  it  would  be 
Grondin     discounted  at  the  bank ;  and  that  the  money  was  to  be 
Le  Boy.     ^^^^  ^^^  '^^  ^^^®  purchase  of  produce,  to  be  sent  to  Xew 
York  to  meet  the  payment.     But  they  do  not  allege  that 
Field,  or  any  other  person,  made  any  such  representation 
to  them  to  induce  them  to  become  the  endorsers;  or  tbat 
any  fraudulent  artifice  or  device  was  made  use  of  to  de- 
ceive them  as  to  the  real  object  for  which  the  draft  was 
intended.     On  the  other  hand,  they  say  they  have  been 
informed  and  believe  that  Field's  original  intention,  in 
making  the  draft  and  procuring  their  endorsement,  was 
to  raise  money  for  the  use  of  Le  Roy,  and  to  be  appL'ed 
in  part  payment  of  the  debt  due  to  him.     It  is  not  even 
alleged  that  such  intention  was  designedly  concealed  from 
them.    Their  supposition,  as  stated  in  the  bill,  is  one 
which  the  defendants  could  neither  admit  nor  denjin  the 
answer,  as  it  was  confined  to  the  complainants'  own 
bosoms  at  the  time.     It  also  is  one  which  it  seems  impos- 
sible to  establish  by  any  legal  proof.    If  tliey  lent  Field 
[*511]        their   endorsement,  without  any  restriction  as  to  *the 
manner  in  which  it  was  to  be  used,  and  without  inquiry, 
he  had  a  right  to  use  it,  in  the  way  he  has,  to  pay  or  se 
cure  an  antecedent  debt,  or  to  sustain  his  credit  in  any 
other  way  which  was  not  illegal. 

This  case  appears  to  be  like  that  of  the  Bank  of  Up- 
land V.  Buck^  (5  Wend.  R.  66 ;)  where  the  holders  of  an 
accommodation  note  were  permitted  to  recover  against 
the  endoi'sei's,  although  it  was  received  in  security  for  a 
previous  debt.  The  fact  that  the  bank  had  refused  to  dis- 
count it,  does  not  alter  the  case.  {The  Bank  of  Ch^ 
nango  v.  Ilyde^  4  Cowen's  R.  567.) 

The  order  of  the  vice  chancellor  must  be  reversed,  witli 
costs  ;  and  the  injunction  is  dissolved. 
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H'Caetek  v.  Telleb  and  wife. 

A.  lagal  jointure,  settled  upon  an  infant  before  marriage,  is  a  legal  bar  of 
her  dower ;  and  by  analogy  to  the  statute,  a  competent  and  certain  pro- 
Tision,  settled  upon  the  infant  in  bar  of  dower,  to  which  there  is  no 
other  objection  but  its  mere  equitable  quality,  is  an  equitable  bar  of 
dower. 

To  make  a  mere  equitable  jointure  binding  on  the  infant,  the  provision 
should  be  as  beneficial  to  her,  and  as  certain,  as  that  required  in  the 
legal  jointure  to  constitute  «  legal  bar. 

The  equitable  provision,  to  bar  dower,  must  be  a  provision  to  take  effect 
in  possession  or  profit  immediately  on  the  death  of  the  husband,  and  to 
continue  during  the  life  of  the  widow ;  and  it  must  be  a  reasonable  and 
competent  livelihood  for  the  wife,  in  reference  to  the  circumstances  and 
■itaation  in  life  of  the  parties,  the  value  of  the  husband's  estate,  and  the 
extent  of  the  portion  received  with  the  wife  on  her  marriage. 

An  estate  for  life,  or  during  the  widowhood  of  the  grantee,  is  a  base  or  de- 
terminable freehold  ;  and  if  an  adult  actually  accepts  such  an  estate  in 
lien  of  dower,  it  will  constitute  a  legal  bar ;  but  if  such  an  estate  is 
settled  upon  an  infant,  who  has  no  legal  capacity  to  consent  to  an  ac- 
ceptance of  such  a  qualified  freehold,  it  will  not  bar  her  dower. 

Where  the  husband  entered  into  an  ante-nuptial  contract  with  an  infant 
and  her  guardian,  by  which  she  was  to  receive  a  certain  annual  sum 
during  her  widowhood,  in  lieu  of  dower,  it  was  held^  that  she  was  not 
bound  by  the  agreement,  and  might  disaffirm  the  same  and  claim  her 
dower,  after  the  death  of  her  husband. 

Bnt  by  the  revised  statutes,  the  distinction  between  legal  and  equitable 
jointures  is  abolished ;  and  any  estate  or  pecuniary  provision  made  for 
the  benefit  of  the  wife,  whether  an  adult  or  an  infant,  in  lieu  of  dower, 
will,  if  assented  to  by  her  in  the  manner  prescribed  in  the  revised 
statutes,  now  constitute  a  legal  bar  of  her  dower. 


ITCartee 
TeUer. 


*In  February,  1817,  Philip  Jacobs,  aged  about  76 
years,  married  Elizabeth  Brown,  then  an  infant  under  the 
age  of  twenty-one.  By  an  ante-nuptial  agreement,  made 
a  few  days  previous  to  the  marriage,  executed  by  both 
parties,  and  also  by  tlie  general  guardian  of  the  infant,  it 
was  agreed  on  the  part  of  the  husband,  that  upon  his 
death  the  widow  should  receive  an  annuity  of  $1200,  out 
of  his  estate,  during  her  widowhood  ;  and  should  have  all 
his  household  furniture,  and  a  set  of  plate,  to  her  own  use 


August  2d. 

[*512. 
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^^^'      absolutely.    It  was  further  agreed  that,  in  case  of  her  re* 
irOttiis*     marriage,   the  annuity  should  cease,  and  that  in  lien 
T«tter.      thereof  she  should  receive  the  sum  of  $1000  in  gross; 
which  sums,  and  the  furniture  and  plate,  w^re  declared 
to  be  settled  on  her  in  lieu  of  all  dower,  and  all  right, 
title,  or  claim  of  dower,  which  she  might  otherwise  ao- 
qnire  bjr  her  marriage.    These  payments  were  to  be  made 
to  her,  however,  upon  condition  that  she  remained  chaste 
during  coverture,  and  contracted  no  debts  exceeding  tiie 
sum  of  $20,  for  which  the  husband  might  be  made  Uable, 
Without  his  knowledge  or  consent.    And  the  infant,  with 
the  approbation  and  consent*  of  her  guardian,  acknowt 
edged  herself  satisfied  with  this  provision  ;  and  agreed  to 
relinquish  all  claim  of  dower  which  she  would  oUierwise 
acquire  in  the  real  estate  of  which  her  husband  might  be 
seized,  at  the  time  of  the  marriage,  or  afterwards.  Jacobs 
died  in  October,  1818,  leaving  his  wife  then  encienteof  a 
female  child,  which  was  born  in  January,  thereafW,  and 
lived  about  two  years.    At  the  time  of  the  marriage  ot 
Jacobs,  and  at  his  death,  he  was  seized  of  a  large  reai 
estate,  and  was  possessed  of  considerable  personal  prop 
erty.    A  short  time  before  his  death  he  made  a  will,  in 
due  form  of  law  to  pass  real  estate,  and  thereby,  after  a 
great  number  of  pecuniary  legacies  to  other  persons,  he 
gave  to  his  wife  $6000 ;  to  be  received  by  her  in  lieu  of 
all  dower  to  which  she  might  by  law  be  entitled  out  of  his 
estate,  and  also  in  lieu  of  all  claims  on  her  part  under  the 
marriage  articles,  if  she  should  be  willing  to  receive  that 
sum  in  lieu  of  her  dower  and  of  her  said  claims  under  the 
marriage  articles.    The  wife  was  required  by  the  will  to 
make  her  election,  to  take  under  the  will  or  under  the 
marriage  articles,  within  thirty  days  after  notice  of  the 
[*513]        bequest,  and  after  the  death  of  the  testator ;  ♦and,  if  she 
elected  to  take  the  provision  contained  in  the  will,  she 
was  to  cancel  the  marriage  articles,  and  execute  a  release 
of  dower  in  the  estate,  before  payment  of  the  legacy.   The 
testator  then  disposed  of  the  residue  of  his  estate  as  fol* 
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lows :  '^  Item :  It  is  my  will,  that  if  at  the  time  of  my  iMl. 
decease  there  shall  be  any  child  of  mine  alive,  tliat  then 
all  the  rents  and  profits  of  my  real  estate  shall  be  received 
by  the  executors  hereinafter  named,  or  the  survivor  or 
survivors  of  them,  and  be  applied  by  him  or  them  to  the 
support,  maintenance  and  education  of  such  child,  until 
such  child  attain  the  age  of  twenty-one  years  or  inters 
marry ;  and  if  from  the  yearly  application  of  the  said 
rents  and  profits  to  the  purposes  aforesaid,  there  should 
be  a  surplus  remaining,  the  said  executors,  or  the  sur* 
vivor  or  survivors  of  them,  shall,  from  time  to  time,  in  his 
or  tlieir  discretion,  invest  the  same  in  some  safe  stock  for 
the  benefit  of  such  child,  to  be  paid  over  to  such  child  at 
the  age  of  twenty-one  years,  or  on  marriage^  whichever 
event  shall  first  take  place ;  and  that  my  said  executors^ 
or  the  survivor  or  survivors  of  them,  receive  for  such  their 
trouble  and  attention,  such  sums  as  the  law  may  allow. 
Item  :  After  the  payment  of  all  legacies  contained  in  this 
my  last  will,  I  do  hereby  give,  devise  and  bequeath  all 
the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, to  the  Orphan  Asylum  Society  in  the  city  of  New 
York,  to  be  applied  to  the  charitable  purposes  for  which 
said  asylum  was  established ;  this  bequest  to  take  effect 
immediately  after  all  other  debts  and  legacies  are  paid,  if 
I  should  leave  no  child  at  the  time  of  my  death  ;  or  if  I 
should  leave  a  child,  then  upon  the  death,  intermarriage, 
or  the  attaining  of  the  age  of  twenty-one  years  by  such 
child.  Item  :  I  do  hereby  devise  and  bequeath  unto  my 
said  executors,  and  the  survivor  or  survivors  of  them,  or 
such  of  them  as  may  act  in  the  premises,  all  my  real 
estate,  of  whatever  nature  or  kind  the  same  may  be,  sub- 
ject to  tlie  trusts  aforesaid.  And  it  is  my  will  that  when- 
ever such  child  shall  attain  the  age  of  twenty-one  years, 
or  marry,  that  ray  real  estate  be  sold  by  my  said  execa" 
tors  or  the  survivore  of  them,  or  such  of  them  as  may  act 
herein,  and  the  one  half  of  the  proceeds  thereof  paid  to 
my  said  child,  if  the  said  child  shall  attain  the  age  of 
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IBSI.      twenty-one  *jear8  or  marry.    And  lastly,  I  do  nominate 
ircartee    and  appoint  my  worthy  friends,  Peter  McCartee,  R.  Cun- 
T«Ii».      nyngham  and  J.  Anthon,  all  of  the  city  of  New  York,  to 
be  the  executors  of  this  my  last  will  and  testament^ 
The  will  was  proved  by  all  tlie  executors,  and  by  the  con- 
sent of  the  other  executors,  P.  M'Cartee  took  the  exclnsive 
possession  of  the  real  estate  of  the  testator  in  the  city  of 
New  York,  except  two  small  lots  taken  by  the  corporation 
for  the  improvement  of  one  of  the  streets  in  tlie  city.    In 
February,  1821,  tlie  widow  ot  Jacobs  intermarried  with 
Teller,  her  present  husband. 

In  April,  1830,  the  complainant  filed  liis  bill  in  this 
cause  against  Teller  and  wife,  before  the  vice  chanceflor 
of  the  first  circuit,  setting  forth  the  above  facts,  and  alleg- 
ing, among  other  things,  •  that  soon  after  the  death  of 
Jacobs,  the  complainant  was  advised  by  one  of  his  co- 
executors,  tliat  the  ante-nuptial  contract  was  not  binding 
on  the  wife  on  account  of  her  infancy,  and  was  no  bar  to 
her  right  of  dower  in  the  estate  of  her  late  husband ;  that 
as  she  claimed  her  dower  therein,  the  complainant  con- 
tinued to  pay  her  one  third  part  of  the  rents  and  profits 
of  the  estate  for  her  supposed  right  of  dower,  until  the 
first  of  November,  1821 ;  that  after  tliat  time  he  obtained 
the  marriage  articles,  and  submitted  them  to  his  counsel, 
who  advised  him  that  they  were  valid  and  binding  on  the 
widow,  and  that  she  was  not  entitled  to  dower ;  that  in 
conformity  with  tlie  advice  of  such  counsel,  the  complain- 
ant had  ever  since  denied  the  right  to  dower,  and  had  re- 
fused to  pay  over  to  the  defendants  the  third  of  the  rents 
and  profits  of  the  estate.  The  complainant  further  alleged 
in  his  bill,  that  the  defendants  acquiesced  in  his  decision, 
not  to  allow  the  widow  her  dower,  until  1828,  when  they 
filed  their  bill  in  this  court  against  him,  to  recover  snch 
dower,  which  suit  is  still  pending  and  undetermined; 
and  that  they  had  also  recently  commenced  several  eject- 
ment suits  against  the  tenants  of  the  complainant,  for  the 
purpose  of  obtaining  dower  in  the  premises  in  the  poe* 
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Bession  of  snch  tenants,  in  which  suits  tlie  complainant       issi. 
had  been  admitted  to  defend  as  landlord.     And  the  com-    M*Cart6« 
plainant  prayed,  among  other  things,  that  the  marriage      rpJjL. 
articles  might  be  established  as  binding  on  the  defendants, 
and  be  decreed  an  equitable  bar  *to  the  widow^s  dower ;        [*5153 
and  that  the  defendants  might  be  decreed  to  accept  of 
the   provision   thereby  made,  in  full  satisfaction   of  all 
claims  for  dower,  &c.     lie  also  prayed  for  an  injunction 
restraining  the  defendants  from  proceeding  at  law  against 
him  or  his  tenants,  to  recover  dower  in  the  real  estate  of 
Jacobs,  and  for  general  relief     A  motion  for  a  prelimi- 
nary injunction  was  thereupon  made  by  the  complainant, 
and  argued  before  the  vice  chancellor,  who  denied  the 
same,  on  the  ground  that  the  executors  had  no  interest  in 
the  real  estate  under  the  will ;  and  that  therefore  the 
complainant  had  no  right  to  file  a  bill  for  an  injunction. 
Trom  this  decision  the  complainant  appealed  to  the  chan- 
cellor. 


The  following  is  the  opinion  of  Judge  Edwasds  : 

This  is  an  application  to  restrain  the  defendants  from  ^"'^•^Stiwa 
proceeding  at  law  to  recover  dower,  upon  the  ground 
that  they  have  filed  their  bill  in  this  court  for  the  recovery 
of  it,  and  tliat  the  complainant  has  a  defence  or  offset 
which  he  cannot  avail  himself  of  at  law.  A  preliminary 
point  lias  been  submitted,  whether  the  complainant  has 
Buch  an  interest  in  the  premises  in  question,  as  entitles 
him  to  call  upon  this  court  to  issue  an  injunction.  If  he 
has  no  interest  in  the  premises,  he  has  no  right  to  make 
any  such  call.  And  it  is  also  an  established  rule,  ^^  that 
if  the  complainant's  right  appears  to  be  doubtful,  the 
court  always  refuses  to  interfere."  {.Eieji  on  Inj.  233, 
and  the  authorities  there  cited.)  If  the  complainant  has 
any  legal  right  to  the  premises,  it  must  be  either,  1st,  as 
devisee  of  the  property,  or  2d,  as  trustee  by  the  expressed 
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1881.       terms   of  the   will,  or   3d,  as  trustee  by  operation  of 
M'Cartee    law.    As  to  the  first  case,  as  the  testator  gave  his  whole 
T^tr.      ^tate  to  his  child  and  the  Orphan  Asylum,  and  as  there 
is  nothing  to  create  a  doubt  but  that  he  believed  those  to 
be  valid  devises,  there  is  no  room  for  an  inference  that  in 
any  event  he  intended  that  their  trustees  should  have  the 
estate.    2.  As  to  whether  the  complainant  is  a  tmstee  by 
the  expressed  terms  of  the  will.    So  far  as  it  respects  the 
child,  the  trust  is  terminated  by  its  death.     And  as  it  re- 
[*516]        spects  the  Orphan  ^Asylum,  the  court  of  errors  has  decided 
that  the  complainant  was  not  a  trustee  for  them,  but  on 
the  contrary,  on  the  death  of  the  child,  that  the  estate 
was  devised  directly  to  them.     And  the  decision  against 
them  turned  on  this  point.     3.  If  the  defendant,  then,  has 
any  legal  interest  in  the  premises,  it  must  be  as  trustee  by 
operation  of  law,  and  this  is  the  only  remaining  question 
in  the  case.     It  is  contended,  as  the  devise  to  the  Orphan 
Asylum  was  void,  and  as  the  whole  estate  was  devised  to 
the  trustees,  subject  to  the  trusts  specified  in  the  will, 
that  the  estate  necessarily  remains  in  them.     But  the 
court  of  errors  has  decided  that  the  complainant  nerer 
was  a  trustee  for  the  Oi-phan  Asylum  after  the  death  of 
the  child  ;  but  on  the  contrary,  on  the  happening  of  that 
event,  that  the  testator  devised  the  estate  directly  to  them. 
Now  as  the  intent  of  the  trust,  as  well  as  of  the  devises, 
must  be  governed  by  the  intention  of  the  testator,  it  fal- 
lows that  he  intended  that  the  trusteeship  should  cease 
the  moment  he  intended  that  there  should  be  nothing  left 
in  the  hands  of  the  trustee  to  hold  in  trust.     To  suppose 
otherwise,  would  be  to  suppose  that  he  meant  to  continue 
trustees  without  their  having  anything  to  hold  in  trust; 
and  as  a  trusteeship  without  a  trust  would  be  an  anomaly 
in  the  law,  I  do  not  consider  myself  as  warranted  in 
arriving  at  any  such  conclusion.     This  marks  the  boun- 
dary and  limitation  of  the  powers  of  the  trustees,  as  pre* 
scribed   by  the  testator  himself,  and  beyond   this  the 
trustees   cannot  pass.    This  view  of  the  snbject  is  in 
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accordance  with  the  opinion  of  the  judge,  with  whom  a       i^i. 
majority  of  the  court  concurred.     For  he  saya  iL  couclu-     M'Caru* 
sion  :   "  My  opinion  upon  tlie  whole  case  rests  on  this      tJi^t. 
ground,  that  on  tlie  deatii  of  the  child  tlie  estate  was 
devised  directly  to  the  respondents,  and  that  after  that 
event  there  were  no  trusts  to  execute,  those  imposed  upon 
them  by  the  testator  having  ceased." 

If  then  it  is  asked  what  becomes  of  tliis  devise,  I  reply, 
it  goes  where  all  other  void  devises  do,  to  the  heirs.  The 
wholo  fallacy  in  this  case  arises  from  not  duly  considering 
the  intent  of  the  trust.  If  it  was,  as  its  terms  seem  to 
import,  that  the  trustees  were  to  hold  the  property  until 
others  legally  took  it,  then  of  course  tlie  legal  estate 
would  still  be  in  the  ^trustee.  But  according  to  the  de-  [*517] 
cision  of  the  court  of  errors,  the  trust,  as  gathered  from 
the  general  tenor  of  the  will,  was  only  co-extensive  with 
the  cardinal  object  which  the  testator  had  in  view,  which 
was  mainly  the  preservation  of  the  estate  for  the  benefit 
of  the  child,  and  that  when  that  end  failed,  the  trust 
ceased.  The  trustee  was  not  placed  absolutely  in  the 
Bhoes  of  the  testator,  but  only  to  a  qualified  extent.  If 
the  Orphan  Asylum  could  have  taken  the  property,  they 
could  have  done  it  without  any  act  of  tlie  trustee,  as  the 
devise  was  directly  to  them.  This  would  of  coui-se  have 
put  an  end  to  the  trusteeship  ;  and  as  there  is  not  a  sha- 
dow of  ground  for  presuming  that  the  testator  ever 
doubted  the  legality  of  that  devise,  there  is  no  ground  for 
presuming  that  he  intended  that  the  power  of  the  trustee 
should  be  extended  ;  if  the  devise  proved  invalid,  as  the 
direction  w^hich  property  must  take  variant  from  that 
prescribed  by  law,  must  be  governed  by  the  will  of  the 
testator,  and  as  he  has  failed  to  give  any  other  valid 
direction,  it  is  now  left  undisposed  of  by  him,  and  must 
take  the  usual  direction  prescnbed  by  the  laws  in  such 
cases.  Under  these  views  of  the  case,  the  motion  for  an 
injunction  is  denied. 
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1881'  The  following  is  the  opinion  of  Judge  Edwabdb,  inthe 

M*Cartee    caiise  of  Teller  and  wife  y.  M'Cartee : 

T.    , 

Teller.  < 

Feb.  8th,        Th©  main  question  in  this  cause  is,  whether  the  ante- 
1880.       nuptial  contract,  entered  into  between  the  said  Elizabeth, 
was  of  such  a  nature  as  to  be  binding  upon  her,  she  b» 
ing  an  infant  at  the  time  it  was  entered  into. 

No  rule  of  the  common  law  is  better  established  tkn 
tliat  the  contracts  of  an  infant  are  voidable  at  his  election. 
This  rule  is  as  binding  in  a  court  of  equity  as  in  a  court 
of  law.     Prior  to  the  English  statute  relative  to  jointures, 
all  ante-nuptial  contracts  entered  into  by  infants  were,  I 
apprehend,  voidable ;  and  the  cases  since  that  time,  in 
which  they  are  held  to  be  obligatory,  are  confined  to  those 
which  are  within  the  equity  of  that  statute,  or,  in  other 
words,  to  cases  in  which,  by  a  decree  for  a  specific  execu- 
[*518]        tion,  the  provisions  *of  that  statute  will  be  complied  witL 
The  leading  case  upon  this  subject  is  that  of  Druiry  v. 
Drurj/j  which  was  decided  by  the  house  of  lords.   This 
case  proceeded  upon  the  assumption  that  the  husband 
covenanted  to  charge  his  estate  with  the  payment  of  the 
annuity  which  he  agreed  to  leave  his  intended  wife,  then 
an  infant.      Although  the  covenant,  in  this  particular, 
was  ambiguous,  yet  it  was  urged  upon  the  court  thatroch 
was  the  import  of  it,  and  the  court  certainly  yielded  to 
that  impression,  as  it  made  a  specific  decree  to  that  effect 
Eoper,  in  commenting  upon  it,  considers  it  as  settling 
these  positions,  viz :  1.  That  a  covenant  to  make  a  joinr 
ture,  which  would  be  good  in  law,  if  it  had  been  actnally 
settled,  will  have  the  same  effect  in  equity ;  2.  That  it  is 
not  necessary  that  the  jointure  should  be  of  real  estate,  a» 
the  literal  construction  of  the  statute  requires ;  if  from  the 
terms  of  the  instrument  the  heir  is  bound,  and  the  widow 
may  have  the  thing  settled  as  agreed,  to  be  so  secured 
out  of  lands.    (1  Eoper,  473.)    He  ako  says:  "If,  how- 
ever, the  jointure  be  defective  in  any  of  the  particulan 
which  have  been  adjudged  necessary  to  bring  the  provi- 
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sion  within  the  intent  and  meaning  of  the  statute  of  join-  1B81. 
ture,  it  will  not,  it  is  presumed,  bar  the  infant.^  It  is  WOtauT' 
true  that  tliere  are  many  cases  in  the  books,  rendering  Tdier. 
oWigatory  ante-nnptial  contracts,  which  do  not  contain 
those  requisites ;  but,  with  two  exceptions,  they  are  all 
cases  in  which  tlie  wife  was  of  age  when  she  entered  into 
the  contract  That  an  ante-nuptial  contract  is  not  binding 
upon  the  infant,  unless  within  the  equity  of  the  statute, 
although  secured  upon  lands,  from  the  uncertainty  of  its 
taking  effect  on  the  death  of  the  husband,  was  also 
decided  in  the  case  of  CarutJiers  v.  Caruthers^  (4  Bro.  C. 
C.  600.)  Tlie  first  of  the  two  cases  above  referred  to,  is 
that  of  Jordan  v.  Savage^  in  8  Bac.  Abr.  717.  This  was 
a  covenant  to  settle  copyhold  lands  on  the  wife,  in  lieu 
of  her  customary  dower  in  the  same  lands,  and  it  was 
decided  to  be  a  bar  of  the  dower.  The  case,  however,  is 
too  imperfectly  reported  to  afford  full  and  satisfactory  in- 
formation of  the  ground  upon  which  it  proceeded.  The 
otlier  case  is  that  of  WiUiama  v.  Chitty^  (3  Ves.  645,) 
where  it  was  decided  that  a  settlement  before  marriage, 
Du  an  infant,  of  leasehold  property,  was  a  bar  to  her 
dower.  *No  reasons  are  given  by  the  chancellor,  and  his  [*619] 
opinion  is  only  implied  by  overruling  an  exception  to  a 
master's  report.  Tliese  cases  are  too  bald  to  afford  satis- 
factory ground  for  shaking  a  fundamental  rule  of  law. 

According  to  these  views,  the  case  then  resolves  itself 
Into  this  question :  Was  there  such  a  covenant,  on  the 
part  of  Philip  Jacobs,  as  would,  if  carried  into  execution, 
liave  brought  this  case  within  the  equity  of  the  statute,  or, 
in  other  words,  would  have  enabled  this  court  to  have 
jonveyed  to  her  such  an  estate  as  would  comply  with  the 
requisitions  of  the  statute  relative  to  jointures?  Philip 
Jacobs  covenants  for  himself,  his  heirs,  executors,  &c., 
that  out  of  his  estate,  his  heii-s,  executors,  &c.,  shall  pay 
mnually  the  sum  of  $1200,  in  half-yearly  payments,  to 
lie  said  Elizabeth,  during  widowhood,  in  lieu  of  dower, 
rhere  is  no  provision  that  any  part  of  his  estate  shall  be 
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IMI.  charged  with  the  payment  specifically ;  but  it  is  a  mere 
M'CartiBe  naked  covenant  to  pay,  and  this  court  could  not  compel  • 
Tdler.  ^®  ^^^^^  ^^  settle  any  of  the  real  estate  upon  tLe  wife, 
without  travelling  beyond  the  covenant.  If  is  not,  there- 
fore, such  a  covenant  as  would  enable  the  court  to  com- 
pel the  heirs  to  make  such  a  provision  as  the  statute  re- 
quires, and  consequently  is  not  valid. 

There  is,  I  apprehend,  another  objection  to  this  contract 
The  covenant  on  the  part  of  Jacobs  is  upon  condition, 
among  other  things,  "  that  she  shall  not  contract  any  debt 
over  $20,  without  his  knowledge  and  assent."  A  viola- 
tion of  this  provision  would  of  course  have  left  her  with- 
out any  provision  at  his  death.  In  that  event,  therefore, 
there  would  be  no  jointure ;  for  jointure  is  a  provision  to 
take  effect  on  the  death  of  the  husband.  Now,  although 
the  authorities  sanction  a  condition  subsequent,  compati- 
ble with  the  continuance  of  the  jointure  for  life,  yet  nc 
case  can  be  found  to  sanction  the  principle  that  it  may 
be  defeated  by  an  act  previous  to  the  death  of  the  husband, 
and  above  all,  I  apprehend  that  a  court  of  equity  (the 
guardians  of  the  rights  of  infants)  would  never  sanction 
so  unreasonable  a  condition.  And  if  this  contract  was  not 
binding  at  its  inception,  it  could  not  be  rendered  so  by  the 
[*620]  accidental  circumstance  of  the  *estate  or  annuity  not  being 
defeated  by  a  violation  of  the  condition  upon  which  it 
was  granted. 

The  remaining  question  is,  whether  the  defendant  has 
assigned  dower  out  of  the  rents.  It  is  alleged  in  the  bill 
that  he  did.  The  defendant  admits  that  he  paid  her  one 
third  of  the  rents,  from  time  to  time,  for  her  dower,  but 
under  a  mistake  as  to  her  legal  rights,  and  denies  that  he 
assigned  her  dower.  The  testimony  proves  that  he  admit- 
ted her  right  to  dower,  and  made  payments  of  one  third 
of  the  rents  in  satisfaction  of  it.  Is  this,  then,  an  assign- 
ment of  dower  ? 

It  is  fully  established  by  authorities,  that  "as  dower  is 
a  title  created  by  law,  out  of  particular  eptates  and  iute^ 
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ests/*  it  allows  the  widow  to  accept  of  rent  out  of  the  same       I88I. 
estat/js,  by  some  assignment,  without  deed.    (And.  E.  288.    M'Carte* 
Hob.  163.     Co.  Litt.  34,  b.)  ^^^ 

It  appears  to  me  tliat  the  assignment  of  one  third  of  the 
rents,  by  the  defendant  to  the  wife  of  the  complainant, 
for  her  dower,  was  as  completely  made  as  it  could  be 
without  deed ;  and  as  this  was  not  necessary,  and  as  the 
assignment  was  accepted  by  her,  I  am  of  course  of  opinion 
that  she  is  entitled  to  the  rents  so  assigned. 

I  shall  therefore  decree  that  the  defendant  account  for 
80  much  of  the  rents  received  by  him,  as  the  wife  is  enti- 
tled to  for  her  dower,  and  that  it  be  referred  to  David  Cod- 
wise,  one  of  the  masters,  to  take  and  state  the  account, 
and  that  the  complainants  be  at  liberty  to  examine  the 
defendant  under  oath,  relative  to  the  premises  before  the 
master. 


jB.  jF.  BiMer  and  John  Duer^  for  the  complainant.  The 
complainant  being  in  the  possession  of  the  premises  sought 
to  be  recovered,  is  entitled  to  the  aid  of  this  court,  for  the 
purpose  of  establishing  an  equitable  bar  to  the  claim  of 
dower,  even  though  it  be  conceded  he  has  no  title  to  the 
premises.  The  cases  cited  in  Eden  on  Inj.  233,  were  cases 
where  a  party  out  of  possession  applied  for  an  injunction 
to  stay  waste,  &c.  Tliey  are  not  applicable  to  cases  where 
the  party  is  in  possession  under  a  claim  of  title,  and  applies 
to  stay  a  suit  at  law,  and  the  subject  matter  is  within  the 
cognizance  *of  the  court  of  chancery.  Equity  has  concur-  [*5^1] 
rent  jurisdiction  as  to  legal,  and  exclusive  as  to  equitable 
bars  of  dower.  {Jones  v.  Powell^  6  Johns.  Ch.  R.  194.) 
Hie  defendants  ought  to  have  been  put  to  their  election, 
whether  to  proceed  at  law  or  in  chancery.  (Eden  on  Inj. 
27.  Sogers  v.  Vosburgh,  4  Johns.  Ch.  R.  84.  Livingston 
V.  Kane^  3  id.  224.)  By  proceeding  to  argument  in  the 
cause  in  chancery,  they  have  elected  to  proceed  in  the  lat- 
ter tribunal;  and  the  suit  at  law  should  be  restrained. 
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18SI.       The  complainant,  as  acting  executor,  has  a  valid  and  enb 
M*Cartee    sisting  title  to  the  premises  in  controversy;  absolute  at 
TdJer       ^^^^'  although  subject,  in  equity,  to  a  resulting  trust  in 
favor  of  the  heirs  at  law  of  Philip  Jacobs,  if  any  there  be. 
It  was  contended  below,  and  has  been  so  held  bj  the 
vice  chancellor,  that,  on  tlie  death  of  tlie  child,  all  the 
interest  and  estate  of  the  executors,  and  all  their  control 
over  the  estate  ceased.    This  was  not  the  decision  of  the 
court  of  errors  in  the  case  of  M'^  Cartes  v.  Orphan  Asylum 
Society^  (9  Cowen,  437 ;)  nor  was  any  opinion  to  this  effect 
expressed  by  any  of  its  members.     1.  The  question  wai 
not  before  the  court,  whether  the  devise  to  the  corporation 
being  void,  the  estate  continued  in  the  trustees  after  the 
death  of  the  child.    Tlie  sole  questions  were :  1.  Whether 
the  devise  to  the  corporation,  in  the  event  of  the  death  of 
the  child,  was  or  was  not  a  direct  devise?    And,  if  it  was, 
2.  Whetlier  the  corporation  had  power  to  take  under  such 
a  devise?    It  being  determined  tliat  the  devise  \^iis direct^ 
and  that  the  corporation  had  no  power  to  take,  the  cause 
was  at  an  end.     It  would  be  unreasonable  to  suppose  that 
the  court  intended  to  go  further,  and  to  decide  a  question 
not  raised  by  the  case,  and  not  argued  by  the  counsel.  It 
is  important  to  confine  the  decisions  of  the  court  of  errors 
to  the  precise  case  and  points  before  them.    This  rule  is 
applicable  to  every  court  of  dernier  resort.     The  expres- 
sions  of  Judge  Wood  worth  (9  Cowen,  505)  refer  to  the 
intent  of  the  testator,  and  express  the  state  of  things  which 
would  have  existed,  in  case  the  corporation  had  been 
capable  of  taking.    To  illustrate  both,  he  speaks  of  the 
ulterior  devise  as  having  actually  taken  effect    Bni  that 
he  did  not  intend  to  state  the  actual  condition  aud  rights 
[*622]        of  the  parties,  *is  evident  from  the  manner  in  which  he 
speaks  of  the  estate  having  vested  in  the  corporation,  when 
tlie  result  of  his  opinion  was,  that  the  estate  did  not,  and 
could  not,  so  vest.     Judge  Sutherland  states  the  same  idea, 
but  in  such  a  manner  as  to  avoid  this. 

Under  the  will  of  P.  Jacobs,  the  legal  estate  in  the 
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premises  vested,  on  the  birth  of  the  child,  in  tlie  execu*  I88I. 
tors.  The  birth  of  the  child  was,  however,  a  condition  M'Cmrte« 
precedent;  without  it  the  executors  would  have  had  no  rpJJ^ 
estate,  because  the  devise,  if  there  was  no  child,  was  direct 
to  the  Orphan  Asylum.  But  on  the  birth  of  a  child,  the 
estate  fully  vested  in  the  executors,  without  entry.  (6 
Cruise,  9,  §  14.)  But  the  executors  did  in  fact  enter.  It 
was  admitted  by  all  in  the  case  oiM'*Cartee  v.  The  Orphan, 
Aftylum^  (9  Co  wen,  437,)  that  the  estate  vested  in  the 
executors,  and  continued  so  vested  in  them,  at  all  events, 
until  the  death  of  the  child.  (See  opinion  of  Chancellor 
Jones,  in  the  case  last  cited,  9  Cowen's  E.  467,  502 ;  of 
Woodworth,  J.  id.  506  ;  and  of  Stebbins,  Sen.  id.  516.) 
The  character  of  this  estate  in  the  executors  was  a  fee, 
subject  in  equity  to  the  trust  described  in  the  will ;  and 
if  the  limitation  over  to  the  Oiphan  Asylum  had  been  to 
parties  competent  to  take,  then,  both  at  law  and  in  equity, 
such  estate  in  fee  would  have  been  liable  to  be  defeated 
by  the  death  of  the  child.  That  the  estate  was  in  fee,  is 
apparent  from  the  words  "all  my  real  estate,"  &c.  (Jach- 
son  V.  Merrill  J  6  Johns.  E.  191,  and  cases  there  cited. 
LarnherVs  Lessee  v.  Paine^  3  Cranch,  97.)  The  executors 
were  to  receive  rents  and  sell.  This  implies  a  fee.  (Jack- 
son  V.  De  Lancy,  13  John.  E.  537.  6  Cruise,  264,  §  72 
to  74,  tit.  38,  ch.  11.)  Tliis  was  the  opinion  of  Chan- 
cellor Jones.  (9  Cowen,  602.)  This  fee  was,  in  equity, 
subject  to  the  trusts  specified  in  the  will;  but  as  they 
could  only  be  enforced  in  equity,  such  subserviency  to 
those  trusts  did  not  affect  the  legal  character  of  the  estate. 
Nor  did  it  qualify  the  perfection  of  the  legal  estate.  There 
was,  however,  another  provision  in  the  will  which  did 
affiect  and  qualify  the  character  of  the  fee,  i.  e.  the  limita- 
tion over,  in  the  event  of  the  deatli  of  the  child,  to  the 
Orphan  Asylum.  If  that  corporation  had  been  capable 
of  taking,  the  estate  devised  to  the  *executors  would  have  /'♦523 
been  dereasible  at  law,  i.  e.  liable  to  be  defeated  on  the 
deaib  c^  the  child.    It  would  have  been  so,  because  the 
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1881.  ulterior  devise,  although  the  limitation  of  a  fee  on  a  fee, 
]i*Caiie6  would  have  been  good  by  way  of  executory  devise.  It 
Teller.  ^^  *^  ^^®  effect  within  the  period  allowed  by  law.  Bu 
even  if  the  Orphan  Asylum  had  possessed  a  capacity  to 
take,  the  possibility  of  its  taking  on  the  happening  of  the 
contingency,  would  neither  have  given  an  estate  in  the 
corporation,  nor  have  diminished  the  quantity  of  the  estate 
in  the  trustees,  though  it  would  have  affected  its  qnalitj. 
It  was  a  mere  possibility  coupled  with  an  interest,  which 
they  might  have  released,  or  extinguished,  or  bound  in 
equity  by  contract;  but  which  could  not  be  granted  or 
transferred  by  any  common  law  conveyance,  because  not 
an  estate.  (1  Preston  on  Estates, 75, 76.)  Then  as tothe 
trustees.  Tlieir  estate,  instead  of  being  a  fee  simple  in  the 
highest  sense  of  tlie  word,  was,  by  force  of  this  limitation 
over,  supposing  it  to  be  good,  reduced  in  quality  to  a 
determinable  or  qualified  fee.  It  might  continue  foreyer, 
(i.  e.  if  the  child  lived,)  and  therefore  a  fee,  (1  Prest 
482;)  but  as  there  was  a  possibility  that  it  might  not  con- 
tinue forever,  it  was  only  a  qualified  fee.  Tliese  fees  are 
treated  of  by  Preston,  vol.  1,  p.  430  to  435 :  "It  is  a  qual- 
ity of  these  estates,  that  though  they  may  continue  forever, 
they  may  be  determined  by  some  act  or  event,  expressed 
on  their  limitation,  to  circumscribe  tlieir  continuance,  or 
enforced  by  law,  as  bounding  their  extent."  Preston  refers 
to  this  head  of  determinable  fees  tlie  leasing  of  estates  in 
fee,  subject  to  executory  devises.  (Co.  Litt.  18,  a.  in  §  11. 
4  Kent's  Com.  9,  and  cases  tliere  cited.)  The  qualified, 
base,  or  determinable  fee,  held  by  the  trustees,  was  an 
estate  on  a  condition  subsequent,  and  on  that  species  of 
condition  subsequent,  called  a  limitation,  or  a  condition  in 
law. .  (2  Bl.  Com.  155  to  157.)  As  if  the  Orphan  Asjlum 
had  been  capable  of  taking  the  estate,  it  would,  on  the 
death  of  the  child,  have  instantly  vested  in  that  corpora- 
tion, without  any  entry  or  act  on  the  part  of  the  lieir,or 
of  any  other  person.  But  as  the  Orphan  Asylum  liad  no 
capacity  to  take,  and  as  the  limitation  over  was  therefore 
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)id,  and  failed  to  take  effect,  the  question  arises:  TVhat  ^^>^ 
^came  of  the  estate  ♦of  the  trustee  on  the  death  of  the  M'CartM 
lild?  It  is  supposed  by  the  vice  chancellor  to  have  T«li«r. 
tased,  and  reverted  to  the  heirs  of  the  testator.  We  con 
nd  that  it  remained  in  tlie  tinistees,  and  not  only  remained 
at  became  absolute  and  indefeasible  at  law.  The  legal 
itate  was  not  made  to  depend  on  the  continuance  or 
iliditj  of  the  trusts,  as.  is  erroneously  supposed  by  the 
ice  chancellor.  It  is  as  well  settled  as  any  other  propo- 
tion  of  tlie  law,  (until  R.  S.)  that  an  estate,  if  granted  or 
Bvised  to  trustees,  continues  in  them,  though  the  particu- 
ir  trusts  fail ;  and  that  it  cannot  and  does  not,  by  reason 
r  such  failure,  go  to  the  heir  at  law.  Hence  the  whole 
octrine  of  resulting  trusts  in  favor  of  the  heir.  Every 
ich  case  is  a  proof  that  the  estate  of  the  trustees  contin- 
ed.  Chance^or  Jones  repudiated  the  idea  that  the  estate 
f  the  tnistees  ceased,  (9  Cowen,  502 ;)  and  he  cites  Doe 
,  Copestake^  (6  East,  328.)  As  to  this  point  we  cite,  Bur- 
998  V.  WAeate,  1  Eden,  177,  and  1  W.  Black.  123,  S.  C; 
^inlay  et  al,  v.  ICing'd  Leasee^  3  Petera'  R.  383. 
The  estate  could  not  revert  to  the  heir  of  the  testator, 
ecause,  by  his  devise  to  tlie  executors,  the  testator  pai*ted 
ith  all  his  estate,  and  there  could  be  no  reversion,  nor  a 
ossibility  of  a  reverter.  (4  Kent's  Cora.  3*^9.  Co.  LitL 
J4,  a.  b.  Seymour's  case,  10  Coke's  R.  97,  b.  Ld. 
(ansjield  in  Burgess  v.  Wheate,  1  Eden,  229.  2  W. 
lack.  165.)  There  is  but  one  case  where  there  is  even  a 
ossibility  of  reverter,  after  granting  the  whole  estate ; 
ttd  that  is  the  case  of  a  conditional  fee,  (4  Kent's  Com. 
i9,  10,  12.)  If  we  consider  the  estate  of  the  executors 
3  a  determinable  fee,  the  result  will  be  the  same.  (I 
Vest.  440,  470.  2  Black.  Com.  156, 157.  Co.  Litt.  206, 
.  b.  4  Kent's  Com.  9.)  So  also  if  we  consider  it  as  an 
xecutory  devise.  If  the  executory  devise  is  void,  or  is 
efeated  by  tlie  failure  of  the  event  on  which  it  is  to  ves* 
:c.,  the  estate  of  the  first  taker  becomes  absolute,  and 
tiere  is  no  reverter  to  the  right  heirs  of  the  testator. 
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1831.  {Jackson  v.  BaU^  10  John.  R.  19.  Jackson  v.  /Stofl^,  11 
ircartee  John.  R.  338,  351.  2  Preston  on  Estates,  441  to  445.  J 
T^er.  Bl.  Com.  153,  157.)  In  Jc^kson  v.  J?aZ2,  p.  351,  Spencer, 
J.  held  that  if  the  estate  over  does  not  take  effect,  becaoM 
there  is  no  person  in  esse  to  take,  although  the  event  had 
[*525]  happened  *npon  which  the  estate  was  to  vest,  it  became 
absolute  in  the  first  taker,  and  did  not  go  to  the  heirs  of 
the  testator.  Tlie  executors  having  no  beneficial  interest 
in  the  estate,  does  not  prevent  the  applicability  of  theee 
principles,  as  we  are  now  discussing  a  mere  legal  question; 
and  no  injurious  consequences  will  result  from  these  prin- 
ciples, as  the  estate  having  been  intended  as  a  trQ8t,a 
trust  results  in  equity  to  the  heirs  at  law  of  the  testator. 
(Saundei-s  on  Uses  and  Trusts,  216,  218.  1  Cruise,  475, 
477,  tit.  12,  ch.  1,  §  38.  4  Kent's  Com.  300, 301.  EAfoi 
V.  Comitiss^  Suffolk  et  al.j  2  Vem.  644.  Hoyd  v.  Sjfil- 
let,  2  Atk.  150.  Nash  v.  Smith,  17  Ves.  jun.  29.  Bur- 
gess V.  Wheats,  1  Eden,  177.)  But  such  resulting  trust 
can  only  be  enforced  by  bill  in  equity  in  favor  of  the 
heir,  &c.  {Finlay  et  al.  v.  King^s  lessee,  3  Peters'  E. 
883.  Doe  v.  Copestake,  6  East,  328.)  There  is  a  distinc- 
tion between  conditions  in  law  and  a  limitation.  An 
estate,  given  so  long  as  one  pays  rent,  ceases  upon  the 
non-payment  of  the  rent;  but  express  words  most  be 
used  in  such  cases.  So  an  estate,  liable  to  be  defeated  bv 
a  future  contingency ;  if  the  words  are  mere  words  of 
contingency,  they  are  construed  words  of  limitation;  and 
upon  the  happening  of  the  contingency,  the  first  estate 
ceases.  And  where  a  fee  is  once  given,  and  tlie  limita- 
tion over  is  void,  the  estate  of  the  first  taker  becomes  ab- 
solute. The  case  here  is  to  be  considered  in  the  same 
manner  as  if  there  had  been  no  devise  to  the  Orphan 
Asylum,  and  that  upon  the  death  of  the  child,  no  dispo- 
sition of  the  estate  had  been  made. 

The  co-executors  of  the  complainant  are  not  necessary 
parties  to  the  bill.  Tlie  complainant  is  in  sole  possession* 
The  same  objection  was  made  against  entering  the  appeal 
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to  the  court  of  errors  in  the  case  of  M^Ca/i'tee  v.  The      188L 
Orphan  Asylumy  and  was  disregarded.    Nor  is  it  neces-    ivrCftriM  * 
Bary  that  the  oestuys  que  trust  should  be  made  parties ;      ,pj: 
the  tmstee  may  bring  the  suit  in  his  own  name.    The 
party  is  not  required  to  state  the  nature  of  his  claim, 
where  he  spreads  out  in  the  pleadings  all  the  facts  upon 
which  it  is  founded.    The  complainant  has  shown  enough 
to  entitle  him  to  the  aid  of  the  court.    He  has  a  legal 
estate  in  the  premises ;  and  a  party  who  can  defend  his 
possession  successfully  has  a  remedy  in  chancery.    The 
complainant  *is  entitled  to  an  injunction,  because  two        ^*525J 
suits  are  brought  by  the  widow  in  relation  to  the  same 
subject  matter ;  one  in  equity  and  one  at  law.    And  the 
jurisdiction  of  tliis  court  having  attached,  it  will  stay  the 
proceedings  at  law. 

The  complainant  relies  with  confidence  upon  the  mar- 
riage articles  which  were  executed  by  Mrs.  Teller  previous 
to  her  marriage,  with  the  assent  of  her  guardian,  as  an 
equitable  bar  to  the  claim  of  dower  now  asserted ;  whilst 
on  the  part  of  the  defendants  it  is  insisted  that  they  are 
absolutely  void,  upon  one  or  more  of  the  following 
grounds :  1.  Because  Mrs.  Teller  was  an  infant  at  the 
time  of  her  coverture  ;  2.  Because  the  provision  made  for 
her  is  not  charged  on  a  freehold  estate,  so  as  to  be  capable 
of  specific  execution  as  a  legal  jointure ;  and  3.  Because  . 
the  provision  is  in  itself  unreasonable  and  uncertain. 
That  the  statute  of  jointures  embraces  infants  as  well  as 
adults,  so  that  a  settlement  before  marriage,  otherwise 
valid,  canuot  be  set  aside  on  the  ground  of  the  infancy 
of  the  wife,  at  the  time  of  its  execution,  or  of  the  mar- 
riage, was  definitively  settled  in  England,  by  the  decision 
of  the  house  of  lords,  revereing  the  decree  of  Lord  North- 
bgton,  in  the  great  case  oi  Dtntry  v.  Drury.  It  may  be 
true,  as  Mr.  Eden  (the  grandson  of  Lord  Northington)  has 
asserted,  that  great  doubts  have  been  entertained  as  to 
the  propriety  of  this  decision,  but  that  its  controlling 
foifoo,  as  an  authority,  has  ever  been  questioned  is  not  pre* 
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1881.  tended ;  on  the  contrary,  Mr,  Eden  expressly  admits  thai 
irCartM  by  tins  decision  the  important  question  which  it  involved 
T^'er.  ^^  finally  settled.  Tliat  the  law  of  that  case  is,  and  for 
more  than  half  a  century  past,  has  been  the  law  of  Enf 
land,  it  is  impossible  to  doubt ;  and  such  being  the  fact, 
no  stronger  proof  could  well  be  given  of  the  diflBculties 
of  the  defendant's  case  than  the  attempt  of  the  learned 
counsel  to  show  that  it  is  not  also  tlie  law  of  this  conntiy. 
Tliat  it  was  a  deliberate  and  solemn  determination,  bj  the 
court  of  ultimate  jurisdiction,  of  the  very  question  under 
consideration,  is  not  denied ;  but  the  learned  counsel  are 
dissatisfied  with  the  reasoning  on  which  it  proceeded,  and 
considered  the  arguments  of  Lord  Hardwicke  and  Lord 
Mansfield  as  weak  and  unsatisfactory.  TVe  think  there 
would  be  no  difficulty  in  repelling  these  strictures,  and 
[*526]  *in  vindicating  the  opinion  of  these  illustrious  men  from 
tlie  censures  of  the  learned  counsel ;  but  we  have  no 
courage  for  such  a  discussion,  and  shrink  fi*om  the  pre- 
sumption which  such  a  vindication  would  imply.  Ve 
content  oui^selves  with  saying  that,  in  our  judgment,  the 
question,  whether  the  decision  of  the  house  of  lords  was 
properly  made,  is  not  open  for  the  consideration  of  this 
court  as  such.  That  decision  was  pronounced  in  the 
year  1762.  From  that  time  it  became  the  law  of  this 
state,  as  a  colony.  It  continued  so  to  bo  tlie  law  when 
we  became  an  independent  state  ;  it  has  never  since  been 
changed  by  the  legislature  ;  and  with  entire  respect,  we 
deny  the  authority  of  this  court  to  change  it  now.  We 
submit,  with  great  confidence,  that  a  decision  of  the 
house  of  lords  before  the  revolution  is  as  conclusive  evi- 
dence of  the  law,  and  as  such  as  binding  upon  the  con- 
science of  this  court,  as  any  recent  decision  of  onr  own 
court  of  errors. 

The  authority  of  Dmry  v.  Drury  (2  Eden,  60)  being 
admitted,  there  is  an  end,  it  seems  to  us,  of  all  questions 
as  to  the  validity  of  the  marriage  articles,  as  an  equitable 
jointure.    The  two  cases,  in  all  essential  circumstances. 
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are  absolutely  similar ;  nor  is  it  possible  to  state  a  d!»>  iBSl. 
tinction  between  them,  which  a  slight  examination  will  M*Carte6 
not  show  to  be  groundless.  Tlie  learned  counsel  are  ex-  T^er, 
ceedingly  mistaken  in  the  assertion  that  the  only  question 
decided  by  the  house  of  lords  was,  that  the  infancy  of 
the  wife  is  no  objection  to  a  jointure  under  the  statute. 
The  provision  for  the  wife  in  Drury  v.  Drury  was  not  a 
legal  jointure ;  it  was  not  a  settlement  of  such  an  estate 
in  lands  as  the  statute  requires,  or  indeed  of  any  estate  at 
all.  It  was  a  mere  covenant,  on  tlie  part  of  the  husband, 
binding  his  heirs,  executoi-s,  &c.,  to  pay  to  his  wife,  after 
his  decease,  a  certain  annuity,  during  her  life,  in  lieu  and 
satisfaction  of  her  dower.  It  is  very  clear  that  such  a 
provision  could  not  have  been  pleaded  in  bar  to  an  action 
of  dower,  and  that,  from  its  nature  and  character,  a  court 
of  equity  was  alone  competent  to  give  it  effect.  It  is 
true  that  the  sole  question  on  which  the  opinion  of  the 
judges  was  required,  related  to  the  construction  of  the 
statute,  and  for  this  plain  reason,  that,  as  equity  follows 
tlie  law,  if  it  were  held  that  a  legal  jointure  is  valid,  not- 
withstanding *the  infancy  of  the  wife,  the  same  rule  ['628] 
would  be  adopted  in  equity,  in  reference  to  tliose  provi- 
sions intended  as  a  satisfaction  of  dower,  which,  as  not 
embraced  by  the  terms  of  the  statute,  it  is  the  exclusive 
province  of  that  court  to  enforce. 

The  decision  of  the  house  of  lords,  therefore,  was,  1. 
Tliat  the  statute  extends  to  infants  as  well  as  adults ;  and 
2.  As  a  consequence  of  this,  that  the  infancy  of  the  wife 
was  no  objection  to  an  equitable  jointure,  otherwise  valid. 

His  honor  the  vice  chancellor,  in  his  written  opinion, 
does  not  deny  that  the  provision  for  the  wife  in  Drury  v. 
Drury  was  an  equitable  jointure,  and  that  its  validity  as 
such  was  the  question  determined;  but  between  that 
case  and  the  present  there  exists,  he  asserts,  a  distinction 
8o  material  as  to  render  it  quite  inapplicable  as  an  author- 
ity. He  says  that,  in  Drury  v.  Drury ^  the  covenant  of 
vhe  husband  charged  liis  estate  with  the  payment  of  the 
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18S1.       arnmity,  and  that  the  house  of  lords  evidently  adopted 
'  ITCartee    this  construction  of  the  articles,  "  since  they  made  a  Bp» 
tJlv*      ^^^^  decree  to  that  effect ;"  whereas,  in  the  present  caee^ 
the  agreement  of  the  husband  "  is  a  naked  covenant  to 
pay,  and  is  not,  therefore,  such  a  covenant  as  would  enable 
the  court  to  compel  the  heirs  to  make  such  a  provision  » 
the  statute  requires,  and  consequently  is  not  valid."   His 
honor,  therefore,  means  to  decide  that  an  equitable  joint- 
ure, where  the  wife  was  an  infant,  is  not  valid,  unless  it 
be  so  charged  upon  the  lands  of  the  husband,  that  upon 
his  death  the  wife  may  compel  the  heirs  to  convey  to,  r 
settle  upon  Iier  such  an  estate  in  the  lands  as  the  statute 
requires ;  in  otlier  words,  to  convert  the  equitable  prori- 
sion  into  a  legal  jointure  ;  and  he  evidently  supposes  that 
such  were  the  terms  and  import  of  tlie  decree  in  Dtwy 
V.  Drury.    On  this  subject,  (we  speak  with  much  respect^) 
the  learned  judge  was  probably  misled  by  the  obseira- 
tions  of  Mr.  Roper,  to  which  he  refers.     It  is  plain  that 
Mr.  Roper  was  much  dissatisfied  with  the  ultimate  deci- 
sion  in  Drury  v.  Drury^  and  was  anxious  to  confine  its 
authority  within  the  narrowest  limits.     He  was  thus  led 
to  give  a  construction  to  that  case  which  is  not  justified, 
either  by  the  reasoning  of  the  counsel,  the  opinions  of  the 
[*629]         judges,  or  the  terms  of  the  decree ;  which  *is  not  sanc- 
tioned by  a  single  case,  or  even  dictum  of  a  judge;  and 
wliich  is  directly  repugnant  to  numerous  authorities. 

It  is  not  necessary  to  the  validity  of  an  equitable  joint- 
ure, that  it  should  be  chai-ged  upon  lands  at  all ;  and  this 
is  conclusively  shown  by  the  authorities  to  which  Lord 
Hardwicke  refers,  (2  Eden,  66,  7,  8,)  and  by  many  cases 
that  have  since  occurred.  (See  Clancy,  Hus.  &  Wife^ 
p.  223,  a.  22T;  Corbet  v.  Corhet,  1  Sim.  &  Stu.  612.)  The 
general  rule  is  that  which  Mr.  Clancy  states :  Tliat  a  court 
of  equity  will  execute  any  terms  "  for  a  married  woman, 
without  regard  to  the  nature  of  tlie  property,  as  out  of 
trust  estates,  leasehold,  copyholds,  or  out  of  the  fandsj 
and  hold  them  to  be  a  bar  of  dower,  if  the  intention  ap 
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irs  to  have  been  such."    (Clancy,  223.)    Nor  is  the       188L 

vision  for  the  wife  rendered  insecnro  or  precarious,    M'CartM 

jause  it  is  not  made  a  lien  upon  the  lands  of  the  hus-      jT[ 

id,  nor  any  specific  fund  set  apart  for  its  satisfaction, 

5e,  if  -the  property  left  by  the  husband  is  insufficient 

that  purpose,  this  would  in  equity  be  considered  an 

2tion,  and  the  widow  would  be  remitted  to  her  dower. 

i  cannot  therefore  be  injured,  since  she  is  certain  either 

liave  the  intended  provision  made  good  out  of  the 

tte  of  her  husband,  or  to  be  restored  to  her  dower ; 

I  tin's  is  one  of  the  reasons  given  by  Lord  Hardwicke 

iself,  in  Drury  v.  Drury^  in  support  of  his  opinion,  (2 

in,  68.) 

?hat  the  law  is  as  we  have  stated  in  the  case  of  adults, 

vice  chancellor  admits,  but  he  denies  that  it  extends 
ufants.  He  admits  that  in  two  cases  to  which  he  had 
n  referred  on  the  argument,  and  in  which  an  equitable 
oture,  not  charged  on  freehold  estate,  was  held  to  be  a 

of  dower,  the  wives  were  infants ;  but  for  reasons 
ich  we  frankly  confess  appear  to  us  very  singular,  he 
irely  rejects  the  authority  of  these  cases,  and  dismisses 
m  with  the  observation  that  "  they  are  too  bald  to 
)rd  satisfactory  ground  for  shaking  a  fundamental  rule 
law."  This  last  observation  seems  to  us  somewhat  per- 
sing.  What  is  the  fundamental  rule  of  law  to  which 
honor  refers  ?  Does  he  mean  the  rule  that  the  con- 
its  of  infants  are  not  binding!  This  can  hardly  be; 
this  rule,  so  far  as  it  applies  to  a  ^settlement,  legal  or  [*531] 
itable,  in  bar  of  dower,  on  an  infant  feme,  is  not 
ely  shaken,  but  overturned  by  the  decision  in  Drury 
^rury^  the  authority  of  which  his  honor  himself  pro- 
ds to  admit.  Does  he  then  mean  that  it  is  a  funda- 
ital  rule  of  law,  that  an  equitable  jointure  on  an  infant 
3t  valid,  unless  so  charged  upon  lands  as  to  be  capable 
pecific  execution  as  a  jointure  under  the  statute?  If 
¥here,  we  would  ask,  is  this  rule  to  be  found  I  Where 
le  evidence  that  it  exists  at  all?    In  what  case  was  it 
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1881  established  ?  We  produce  two  express  decisions  in  which 
M*Carte«  this  strj^posed  rule  was  entirely  disregarded,  and  its  exist* 
T^i&r,  ®°^®  denied.  Can  a  single  one  be  produced  in  which  it 
was  followed  f  His  honor  says  that  the  cage  of  Jordan 
V.  Savage^  which  he  cites  from  3  Bac.  Abr.  717,  is  im- 
perfectly reported.  We  perceive  no  imperfection  in  the 
report  of  the  case  in  2  Eq.  Ab.  102.  The  reasons  of  the 
chancellor  are  not  indeed  given  in  extenso^  but  there  is  a 
clear  and  explicit  statement  of  the  material  facts,  and  of 
the  points  decided.  It  is  remarkable  that  this  very  case, 
which  his  honor  treats  as  of  no  authority,  is  one  of  those 
on  which  Lord  Hardwicke,  in  Drury  v.  Drury^  placed  his 
main  reliance.  (2  Eden,  66.)  He  even  seems  to*  have 
taken  pains  to  show  that  tlie  decision  was  entitled  to  pecu- 
liar weight,  from  the  eminent  abilities  of  the  chancellor 
(Lord  King)  by  whom  the  decree  was  made. 

We  find  it  still  more  difficult  to  acquiesce  in  the  reasons 
of  the  vice  chancellor  for  disregarding  the  case  of  W3- 
liams  V.  Chitty^  (3  Ves.  jun.  54r5,)  wliich  seems  to  ns  to 
possess  all  the  requisites  of  an  authoritative  decision.  In 
that  case,  the  settlement  intended  as  a  jointure  was  of 
leasehold  property  and  of  stocks,  and  if  valid,  it  was  ad- 
mitted that  the 'freehold  estates  of  the  husband  were 
entirely  discharged.  Upon  the  death  of  the  husband,  the 
widow  claimed  her  dower,  upon  the  ground  that  she  was 
an  infant  at  the  time  of  the  settlement,  and  this  claim 
was  resisted  by  the  children.  The  master  reported  that 
the  widow  was  not  entitled  to  her  dower;  in  other  words, 
that  she  was  bound  by  the  settlement.  To  this  report  she 
excepted,  and  the  exception  was  argued  in  her  favor  hy 
[*632]  the  most  eminent  counsel  of  the  day,  who,  upon  *8eTcral 
grounds,  (one  of  which  was  that  the  settlement  did  not 
bind  all  the  lands,)  sought  to  distinguish  the  case  from 
that  of  Drury  v.  Drury.  After  stating  their  argument 
the  reporter  says  that  the  lord  chancellor  was  satisfied 
that  the  widow  was  under  age  at  the  time  of  the  settle- 
menty  '<  but  disallowed  the  exception,  without  hearing  the 
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jmnsel  for  the  children  on  that  point"    Tlie  reporter       18»1. 
idds :  ^^  He  also  thought  tlie  second  question,"  (which    M*C«rtai 
•elated  to  another  point,)  "  very  clear." 

In  Uie  opinion  of  the  vice  chancellor  this  caae  deserves 
lo  regard,  because  ^'  the  reasons  of  the  chancellor  are  nol 
fiven,  tnhd  las  opinion  is  only  implied  by  his  overruling 
he  exception.^'  We  do  not  understand  this ;  it  would  be 
is  reasonable  to  say  that  tlie  opinion  of  a  court  of  errors 
s  only  implied  by  their  affirmance  of  the  judgment  of 
he  court  below.  It  is  upon  exceptions  to  a  master's 
•eport  that  the  vital  questions  of  a  cause  frequently  arise 
md  are  finally  decided ;  and  the  disallowance  of  an  ex« 
^epti!>n,  it  seems  to  us,  is  an  express  declaration  that  tlie 
exception  is  wrong,  and  the  report  is  right.  True,  the 
Jiancellor  gave  no  reasons,  and  it  is  evident  that  he 
leemed  them  unnecessary ;  but  it  is  a  strange  and  novel 
p*oand  for  denying  the  authority  of  a  decision,  that  the 
>oints  decided  were  deemed  by  the  court  too  clear  to 
'equire  argument  or  discussion.  The  reasons,  however, 
>f  the  chancellor,  are  evident  on  the  face  of  the  report. 
Che  great  effort  of  the  counsel  for  the  widow  was  to  dis- 
inguish  the  case  from  that  of  Drury  v.  Drury.  The 
chancellor  must  have  thought  the  cases  not  distinguisha- 
)le ;  in  otlier  words,  the  distinctions  on  which  the  counsel 
'elied,  wore  in  his  judgment  immaterial.  Tlie  truth  is, 
he  case  of  Di'ury  v.  Drury  was  meant  to  establish  the 
general  rule,  that  as  the  infancy  of  the  wife  does  not  affect 
i  legal  jointure,  so  it  forms  no  objection  to  an  equitable 
^Fovision,  by  way  of  jointure,  which  is  otherwise  valid. 
DTpon  any  other  supposition,  a  large  portion  of  the  rea- 
ioning,  both  of  Lord  Hardwicke  and  Lord  Mansfield,  and 
nott  of  the  authorities  to  which  tliey  refer,  would  be  inap- 
)llcable.  K  this  rule  is  to  be  understood  with  the  limita^ 
ion  which  the  vice  chancellor  supposes,  it  lies  upon  tlie 
^defendants  to  show  how  and  when  the  exception  was  [*632 
tttroduced  and  established. 

Theie  is  no  difference  whateveri  in  tl  eir  legal  <H>9inktji9ji 
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1881  and  effect,  between  the  covenant  of  P.  Jacobs  in  the 
M'Cartee  present  mamage  articles,  and  the  covenant  of  the  hns* 
tJiop.  ^^^^  ^^  Drury  v.  Drury.  That,  like  the  present,  was  a 
general  covenant  to  pay,  and  neitlier  created  nor  professed 
to  create  a  specific  lien  on  any  portion  of  the  estate.  It 
was  not  pretended  on  the  argument  tliat  it  was  susceptiUe 
of  any  other  construction ;  still  less,  that  it  enabled  the 
court  to  convey,  or  to  compel  the  heirs  to  convey  to  the 
wife  such  an  estate  in  lands  as  the  statute  requires,  nor 
can  we  imagine  the  source  of  the  error  into  which  the 
vice  chancellor  has  fallen,  when  he  says  that  a  "specific 
decree  to  that  effect  was  actually  made  by  the  hoase  of 
lords."  Tlie  report  in  Eden  omits  to  state  the  decree ;  but 
in  Brown's  parliamentary  reports,  (3  Bro.  P.  C.  TonL  ed. 
p.  502,  3,)  it  is  given  verbatim,  and  seems  to  hare  been 
drawn  with  great  care  and  accuracy.  It  directs  in  sub- 
stance that  so  much  of  the  personal  estate  of  Sir  Thomas 
Drury  should  be  set  apart,  and  vested  in  trustees,  as  would 
be  sufficient  to  secure  to  his  widow  the  annuity  of  £000, 
to  which  she  was  entitled  under  the  articles ;  aifd  farther, 
that  after  one  of  the  appellants,  named  in  the  decree, 
(probably  the  youngest  child,)  should  attain  the  age  of 
twenty-one  years,  the  widow  should  be  at  liberty  to  apply 
to  the  chancellor  to  have  the  annuity  charged  upon,  and 
secured  by,  and  out  of  the  real  estate  of  the  said  Sir 
Thomas." 

We  perceive  no  mention  here  of  any  such  conveyance 
or  settlement  of  a  legal  jointure  as  the  vice  chancellor 
assumes  to  be  necessary,  and  as  we  understand  him  to 
say  was  actually  directed ;  all  that  the  decree  proves  is, 
that  in  the  opinion  of  the  court,  the  real  as  well  as  the 
personal  estate  of  Sir  Thomas  Drury  was  liable  to  make 
good  to  his  widow  the  provision  to  which  she  was  entitled, 
and  might  be  applied,  in  the  discretion  of  the  chancellor, 
for  that  purpose.  And  can  it  be  doubted,  we  would  ask, 
that  all  the  property,  real  as  well  as  personal,  of  Philip 
Jacobs,  at  the  time  of  his  death,  was  equally  liable  to 
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make  good  his  covenant?  And  if  his  widow  had  not  for-  1881. 
feited  her  annuity  by  her  subsequent  marriage,  *can  any  ircaru« 
reason  be  given  why  this  court  might  not  make  a  decree,  Teller 
in  substance,  the  same  with  that  in  Drury  v.  Drury^  for 
securing  to  her  its  punctual  payment?  It  is  true  that  in 
England  this  decree  could  not  have  been  made,  had  not 
the  court  adopted  the  opinion  tliat  the  husband,  by  his 
covenant,  intended  to  charge  or  bind  his  land,  and,  for  tlie 
sake  of  the  argument,  let  it  be  admitted  that  the  present 
marriage  articles  contain  no  evidence  of  such  an  intention. 
The  answer  is  obvious.  It  is  not  necessary  in  this  coun- 
try that  such  an  intention  should  appear  on  the  face  of  the 
agreement.  The  law  supplies  the  defect,  and  by  its  gen- 
eral provisions  creates  and  imposes  that  charge  upon 
land,  which,  in  England,  so  unreasonably  depends  upon 
the  will  of  the  party.  It  happens,  however,  that  the  cov- 
enant of  Philip  Jacobs  would  be  sufficient  to  charge  his 
lands  even  under  the  law  of  England,  and  its  terms  are 
in  that  respect  far  less  equivocal  than  those  of  the  agree- 
ment in  Drury  v.  Drury.  His  covenant  is,  that  the 
annuity  should  be  paid  out  of  his  estate,  thus  treating  his 
whole  estate  as  a  fund  for  its  satisfaction.  It  is  well  set- 
tled that  these  words  mean  all  the  estate,  real  as  well  as 
personal,  and  if  in  a  devise  they  are  sufficient  to  render 
the  lands  liable  for  the  debts,  we  see  no  reason  why  the 
same  construction  should  not  be  given  to  them  in  a  cove- 
nant. It  thus  appears  in  the  result,  as  we  stated  in  the 
commencement,  that  between  this  and  the  case  of  Dmry 
7.  Drury  there  is  not  a  semblance,  a  shadow  of  distinction. 
It  is  next  insisted  that  the  marriage  articles  are  not  in 
this  case  a  bar  of  dower,  because  the  provision  intended 
for  the  wife  is  uncertain  and  precarious,  inasmuch  as  it  is 
liable  to  be  forfeited  by  her  acts  during  the  coverture. 
This  objection  is  also  considered  by  the  vice  chancellor 
as  fafal,  and  it  is  made  by  him  one  of  the  grounds  of  his 
decree.  We  trust  the  following  observations  will  be 
deon;  ^d  a  satisfactory  reply. 
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1M1'  1.  We  admit  that  an  equitable  jointure  to  be  valid 

M*0«rtee  must  be  certain,  and  (to  adopt  the  langnage  of  the  de* 
M«r.  fendants'  connsel)  "  that  it  ranst  vest  in  possession  or 
profit  immediately  from  the  death  of  the  liusband;^  but 
we  insist  that  this  condition  is  fulfilled  in  the  present  case, 
[♦685]  since  by  the  terms  of  the  *articles  the  widotr  was  to  be 
entitled  to  the  annuity  from  the  death  of  tne  hnsband, 
in  other  words,  her  interest  rested  ofi  his  death.  The 
question  therefol'e  is,  what  is  meant  by  a  certain  pro- 
vision ?  or  more  properly,  what  is  the  nature  of  the  un- 
certainty which  renders  a  provision  in  lieu  of  dower  so 
precarious  as  not  to  be  binding  on  an  infant? 

Hie  loading  case  on  this  subject  is  that  of  CartUhm  v. 
OarutherSy  (4  Bro.  C.  C.  499 ;)  and  we  refer  to  it  as  a  de- 
cision which  illustrates  very  clearly  the  meanitig  of  the 
rule.  The  settlement,  intended  as  a  jointure,  was  of  an 
estate  for  life,  to  the  widow ;  but  this,  from  the  terms  of 
its  creation,  was  not  to  vest  on  the  death  of  the  husband, 
but  on  the  expiration  of  another  life  estate  granted  to  a 
third  perstni  in  the  same  premises.  It  was  uncertain 
therefore  from  the  nature  of  the  estate,  not  only  whether 
it  would  vest  in  possession  on  the  death  of  the  husband, 
but  whether  it  would  vest  at  all,  since  its  doing  so  de- 
pended on  the  contingency  of  the  wife's  surviving  the 
intermediate  tenant  for  life,  who,  in  point  of  fact,  it  ap- 
pears from  the  report,  was  still  living  at  the  death  of  the 
husband.  Tlie  settlement  as  a  bar  of  dower  was  declared 
void,  and  the  sole  ground  of  the  determination  was  the 
uncertainty  that  we  have  pointed  out.  The  emphatic 
words  of  the  master  of  the  rolls  are,  "  non  constat,  that 
the  estate  will  ever  be  hers  (the  widow's)  in  possession." 

Tlie  rule  as  deducible  from  this  and  the  subsequent  case 
of  Smith  V.  Smithj  (5  Ves.  189,)  is  therefore  this,  that  i 
jointure,  legal  or  equitable,  is  void  for  uncertainty,  when, 
from  its  nature,  it  is  doubtful  whether  it  will  ever  take 
effect  in  possession ;  that  is,  when  its  vesting  depends  on 
a  contingency  independent  of  the  will  of  the  par^y. 
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We  submit,  however,  with  entire  confidence,  that  snch  IMI 
an  estate  or  provision  is  not  uncertain^  becaiise  it  may  M'Cartee 
be  avoided  or  defeated  by  the  acts  of  the  wife  herself.  ,j,JJ^ 
It  is  not  uncertain,  because  she  may  prevent  it  from 
vesting,  or  determine  it  when  vested ;  for  the  loss  of  the 
jointure  is,  in  such  cases,  her  own  fault,  and  does  not  re- 
sult from  the  contingent  nature  of  the  estate  itself.  Thus, 
it  is  well  settled  that  an  estate,  durante  viduiiatSj  is  a 
valid  jointure,  even  under  the  statute,  (Vernon's  Case,  4 
Co.  R.  2 ;  Dyer,  317,  A.  S.  C. ;)  *for  it  is  an  estate  for  life,  [*635j 
unless  the  widow  choose  to  determine  it.  The  annuity,  in 
the  present  case,  is  of  this  character;  but  neither  the  vice 
chancellor  nor  the  counsel  has  stated  this  as  an  objection. 
We  apprehend,  however,  that  an  estate,  during  the 
widowhood  of  a  third  person,  would  bo  clearly  void,  and 
even  if  so  limited  as  to  vest  in  possession  on  the  death  of 
tlie  husband,  it  would  still  be  void,  from  the  uncertainty 
of  its  continuance.  Yet  the  only  diflFerence  is  that  the 
duration  of  the  wife's  estate  depends,  in  the  one  case,  on 
her  own  will,  and  not  in  the  other ;  and  this  observation 
is  sufficient  to  show  that  there  cannot  be  much  force  in 
the  distinction  taken  by  the  defendants'  counsel,  between 
a  condition  for  avoiding  the  jointure  during  the  cov- 
erture, and  one  by  which  it  may  be  subsequently  de- 
feated. 

The  vice  chancellor,  however,  thought  otherwise,  for  it 
is  upon  this  distinction  he  seems  to  have  laid  the  stress 
of  his  opinion.  After  declaring  the  provision  to  be  void, 
from  the  uncertainty  of  its  taking  eflFect  on  the  death  of 
the  husband,  he  adds,  ''  that  no  case  can  be  found  to 
sanction  the  principle  that  a  jointure  may  be  defeated  * 

by  an  act  previous  to  the  death  of  the  husband."  The 
learned  counsel  goes  still  further,  for  he  not  only  declares 
that  no  sitch  case  is  to  be  found,  but ''  that  it  is  impossible 
that  such  a  decision  can -be  made.^' 

Now  let  it  be  admitted  that  no  express  decision  on  this 
point  is  to  be  found ;  that  such  conditions  have  been 
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1881.  frequently  inserted  in  marriage  settlements,  it  is  hardly 
M'Carteo  possible  to  doubt,  and  tlie  absence  of  cases  may  therefore 
T^«r.  ^^  owing  to  the  fact  that  no  counsel  has  deemed  it  expe- 
dient, on  this  ground,  to  question  their  validity.  In  this, 
as  in  many  otlier  instances,  because  there  is  no  case,  it 
does  not  follow  that  such  is  not  the  law ;  but  that  upon 
principle,  the  law  was  deemed  so  clear,  that  it  would  be 
fruitless  to  deny  it.  Recurring  then  to  principles,  is  there 
any  difference  in  reason  and  good  sense,  so  far  as  this 
question  is  concerned,  between  a  condition  precedent  and 
subsequent?  A  condition  to  prevent  the  estate  from 
vesting,  and  one  by  which  it  may  be  subsequently  de- 
feated? The  objection  in  both  cases  is,  that  the  condition 
[*586]  rendere  the  jointure  uncertain  ;  but  whether  *the  condi- 
tion be  precedent  or  subsequent,  that  uncertainty  equally 
exists,  and  the  answer,  therefore,  which  is  admitted  U>  be 
conclusive  in  the  one  case,  must  be  equally  so  in  the 
other;  namely,  that  the  jointure  is  not  uncertain, unless 
the  wife  chooses  to  defeat  it.  It  is  certain,  if  she  wiUs 
that  it  shall  be. 

But  although  there  may  be  no  adjudged  case  to  8an^ 
tion  the  principle  that  a  jointure  may  be  defeated  by  the 
acts  of  the  wife  during  the  coverture,  it  so  happens  that 
the  principle  is  sanctioned  by  a  much  higher  authority— 
that  of  the  legislature  itself.  It  doubtless  escaped  the 
recollection  of  the  vice  chancellor  that  the  11th  section 
of  the  .statute  contains  an  express  provision  that  the  con- 
sent of  a  married  woman  to  her  ravisher  works  a  forfeit- 
ure of  jointure  as  well  as  of  dower.    (1  R.  L.  59.) 

Again ;  the  adultery  of  the  wif^  is,  and  for  centuries 
past  has  been,  a  forfeiture  of  dower ;  but  until  the  late 
revision  of  the  statutes,  the  forfeiture  did  not,  by  law, 
extend  to  a  jointure,  yet  it  cannot  surely  be  doubted  that 
a  condition  to  that  effect  would  have  been  valid  in  a 
marriage  settlement,  since  it  will  hardly  be  pretended 
that  a  jointure  must  be  even  more  certain  than  the  dower 
which  it  is  intended  to  bar.    If  we  are  not  greatly  de- 
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ceived,  it  will  be  found,  by  looking  at  the  precedents,  I88i- 
that  this  is  a  usual  provision  in  marriage  articles.  Tliese  M*Cart«« 
observations  are  sufficient  to  show  that  there  is  no  such  rpJJ^^ 
general  rule,  as  is  insisted,  that  a  jointure  cannot  be 
valid  where  it  is  liable  to  be  defeated  by  the  acts  of  the 
wife,  during  the  coverture.  Whether  it  may  not  be 
rendered  void,  in  some  cases,  by  the  peculiar  nature  of 
the  conditions  annexed,  is  a  different  question.  The  con- 
dition, which  is  made  a  special  ground  of  objection  in 
the  present  case,  is  that  which  restrains  the  wife  from 
contracting  any  debt  to  the  amount  of  $20,  during  the 
life  of  her  husband,  without  his  consent,  and  for  which 
he  might  be  made  accountable.  It  is  said  that  this  con- 
dition is  unjust  and  unreasonable,  and  that  the  provision 
vhich  is  made  to  depend  on  its  observance  is  conse- 
quently void.     We  deny  both  premises  and  consequence. 

*Tlie  condition  is  not  unreasonable,  if  it  be  reasonably  [*537] 
int^jrpreted.  We  apprehend  that  no  court  would  construe 
it  as  restraining  the  wife  from  the  purchase  of  those 
necessaries  which  the  husband  might  omit  to  supply,  and 
which  her  own  condition,  or  that  of  her  family,  might  re- 
quire. It  is  not  correct  to  say  that  the  condition  must 
extend  to  necessaries,  because  for  these  only  could  the 
husband  be  made  accountable.  The  husband,  by  sanc- 
tioning the  debts  of  his  wife,  even  for  necessaries,  may 
frequently  give  her  a  credit,  the  limits  of  which  it  is 
difficult  to  fix,  and  which  it  is  in  her  power  greatly  to 
abuse.  It  was  to  prevent  an  abuse  of  this  character,  we 
cannot  doubt,  that  the  provision  was  introduced  ;  and  thus 
interpreted,  it  seems  but  a  fair  and  reasonable  check  on 
the  probable  extravagance  of  a  young  woman,  who,  by 
her  marriage  was  to  be  raised  to  sudden  affinence  from  a 
state  of  absolute  poverty.  It  was  doubtless  thus  under- 
fitood  by  the  guardian,  whose  peculiar  duty  it  was  to 
watch  over  the  interests  of  his  ward,  and  who  signed  the 
^nicies  in  her  behalf. 

Admitting  the  condition  to  be  as  unreasonable  as  the 
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1881        counsel  insist ;  admitting,  that  from  its  nature,  a  breach 
IkTCtrtee     was  almost  certain,  and  therefore  that,  morally  speaking 
Teller.      ^^  ^^  impossible  to  be  performed,  or  tliat  it  imposed  a 
restraint  inconsistent  with  the  relation  of  husband  and 
wife,  and  with  the  rights  and  duties  flowing  from  the 
mariMage  contract ;   what  is  the  consequence  of  thoee 
admissions  ?    Not,  as  we  apprehend,  that  the  provision  is 
dependent  on  the  condition,  but  that  the  condition  itself 
would  be  void.    Such  is  the  general  rule,  where  the  con- 
dition annexed  to  a  grant,  gift,  or  estate  of  any  kind,  is 
impossible,  inconsistent,  or  illegal ;   {Brown  v.  Peck^  1 
Eden,  140 ;  Bradley  v.  Peixotto^  3  Ves.  jun.  324;)  and 
no  branch  of  equity  jurisdiction  is  better  established  than 
that  which  enables  the  court  in  such  cases  to  relieve 
against  a  forfeiture.    To  sum  up  briefly  the  argument  on 
this   part  of  the  case :    If  the  condition  was  fair  and 
reasonable,  then  it  was  the  duty  of  tlie  wife  toperfonnit, 
and  if  she  incurred  a  forfeiture  by  a  breach,  the  loss  of 
her  equitable  jointure  was  to  be  imputed  to  her  own 
fault,  and  not  to  the  uncertainty  of  the  provision  itselt 
r*538]        If  tlie  condition  was  ^unreasonable  and  illegal,  then  the 
court  of  chancery,  if  applied  to,  would  have  secured  to 
her  the  annuity,  discharged  of  the  condition. 

Supposing  the  marriage  articles  to  be  an  eqnitahlebar, 
tlie  next  inquiry  is  whether  the  widow's  right  of  dower 
was  revived  by  the  will  of  her  husband,  P.  Jacobs.    Did 
Philip  Jacobs,  in  his  will,  intend  to  restore  to  his  wife 
her  right  of  dower,  so  as  to  give  lier  an  election  to  take 
either  her  dower,  or  the  annuity  under  the  articles,  or  the 
gross  sum  of  $6000  in  lieu  of  both  ?     His  right  to  do 
this  is  not  disputed  ;  and  if  the  will  afibrds  evidence  that 
such  was  his  intention,  that  intention  must  prevail.    We 
deny  that  the  will  is  fairly  susceptible  of  this  constniction 
When  we  look  at  the  extent  and  value  of  the  testator^! 
real  estate,  we  see  at  once  that  it  is  in  a  high  degree  im- 
probable that  he  could  have  iutented  t  >  give  to  his  widow 
the  election  which  is  supposed.     He  could  not  be  igno- 
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rant  that  the  dower  would  very  greatly  exceed  in  value       18>1» 
both  the  annuity  under  the  articles,  and  the  pecuniary     M'Cwtw 
bequest  of  the  will,  and  consequently  that  it  would  be      x^«» 
certainly   taken,    if  tlie  right  to  take  it  were   given. 
Where  an  election  is  given  there  always  is,  or  is  supposed 
to  be,  such  an  equality  in  value  between  the  diiferent 
objects,  as  to  render  doubtful  the  ultimate  choice.    To 
give  an  election  between  a  legacy  of  $3000  and  one  of 
|lOOO,  or  between  an  estate  for  life  and  the  fee  in  the 
aame  lands,  would  be  absurd.    The  absurdity  would  be 
almost  as  striking  in  the  present  case,  and  therefore  the 
construction  which  involves  it  ought  not  to  be  adopted 
unless  necessary. 

That  such  is  the  necessary  construction  of  the  will  is 
not  pretended.  Even  the  learned  counsel  speak  only  of 
implication,  and  the  implication,  if  it  exists,  is  remote  and 
Joubtful.  Tlie  testator  bequeathed  to  his  wife  $6000, 
'in  lieu  of  all  dower  to  which  she  might  be  by  law 
3ntitled,  and  also  in  lieu,  of  the  man-lage  articles;"  and 
be  then  directs  that  if  she  accepts  the  bequest  the  mar- 
riage articles  shall  be  cancelled,  and  she  shall  execute  a 
release  of  her  right  to  dower.  Now,  giving  to  this  lan- 
^age  all  the  force  of  which  it  is  susceptible,  it  goes  no 
Farther  than  to  show  the  opinion  *of  the  testator,  that  [*539] 
possibly  the  right  of  dower  might  still  subsist,  but  cer- 
tainly evinces  no  intention  to  revive  it,  if  barred.  On 
the  contrary,  so  far  from  showing  that  the  testator  meant 
that  in  any  event  his  widow  should  take  her  dower,  it  is 
bis  evident  design  that  all  claims  to  it  on  her  part  should 
be  finally  extinguished.  The  peculiar  phraseology  of  the 
wrill  is  susceptible,  however,  of  a  diflFerent  and  still  more 
satisfactory  explanation.  The  legal  right  of  dower  still 
Bxisted,  for  the  marriage  articles  created  only  an  equita- 
ble bar. 

It  is  therefore  true,  that  the  widow  was  by  law  entitled 
to  her  dower ;  and  to  put  an  end  even  to  the  possible  liti- 
gation, a  release  was  very  properly  required.    Again ;  il 
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1881-       the  $6000  were  accepted,  tlie  niamage  articles  were  to 

ircartee     be  cancelled ;  but  it  was  by  these  articles  alone  that  thi 

TeUer.      widow  was  barred  of  her  dower.    If  they  were  cancelled, 

it  was  probably  thought  that  her  rights  in  equity,  as  well 

as  at  law,   would  be  revived,  unless  it  was  expressly 

,  declared  that  the  acceptance  of  the  bequest  should  have 

the  same  effect  as  tlie  articles  themselves.    Tlie  provision, 

therefore,  that  the  bequest  was  "  to  be  received  in  lieu  of 

all  dower,"  though  perhaps  unnecessary,  was  inserted  «b 

majori  cautela. 

The  next  clause  of  the  will  (which  is  in  truth  a  part 
of  the  same  paragraph)  removes  even  a  possible  doubt  as 
to  its  true  construction,  and  the  real  intentions  of  the 
testator.  It  is  in  these  words :  "And  it.  is  my  further 
will,  that  my  said  wife  shall  make  her  election  to  take 
under  this,  my  last  will  and  testament,  or  under  said 
marriage  articles,  in  thirty  days  after  she  may  receive 
notice  of  this  bequest,  after  my  decease." 

What  is  the  widow,  if  she  elects,  to  take  under  the 
will  ?  Clearly  the  bequest,  that  is,  the  $6000,  of  which 
she  was  to  receive  notice ;  for  it  would  be  absurd  to  sup- 
pose that  the  testator  meant  she  might  elect  to  take  under 
the  will  both  the  legacy  and  her  dower,  when  the  one 
had  been  expressly  declared  to  be  in  lieu  of  the  other. 
The  widow's  election  is  therefore,  in  terms,  confined  to 
the  pecuniary  bequest  and  the  provision  of  the  marriage 
articles,  so  that  all  supposition  that  the  testator  intended 
that  in  any  event  she  might  take  her  dower,  is  excluded. 
£*640]  *It  is  next  insisted  that  the  complainant  has  waived 

the  marriage  articles,  and  that  his  acts,  in  effect,  amount 
to  an  assignment  of  dower,  by  which  he  is  concluded. 
Tlio  two  questions  of  waiver  and  assignment  are  in  them- 
selves distinct,  and  will  with  most  convenience  be  sepa- 
rately considered. 

Tliere  is  no  dispute  as  to  the  principal  facts  on  tliis 
part  of  the  case.  It  is  certainly  true  that  the  complain- 
ant, shortly  after  the  death  of  the  testator,  believing  the 
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marriage  articles  to  be  invalid,  admitted  the  right  of  the  I88I. 
widow  to  take  her  dower ;  that  he  concurred  with  her  in  ifCartoe 
some  legal  proceedings,  in  which  her  right  of  dower,  T«U«r. 
though  certainly  not  decreed,  was  recognized ;  and  that, 
for  some  years  in  succession,  he  paid  to  her  a  portion  of 
the  rents  received  by  him  from  the  real  estate  of  the  tes- 
tator, on  account  of  her  dower  ;  but  we  deny  that  by  any, 
or  all  of  those  acts,  the  mamage  articles  were,  or  could 
"be  waived,  so  as  to  restore  the  widow  to  the  rights  which 
they  were  intended  to  bar ;  because  the  complainant  was 
acting  as  a  tnistee  under  the  will  of  Philip  Jacobs,  and 
Mrs.  Teller  had  full  notice  of  the  trust.  His  first  act 
of  recognition  or  acquiescence  was  shortly  after  the 
death  of  the  testator,  and  during  the  life  of  the  child, 
and  even  the  last  payment  of  rent  was  long  before  it 
had  been  decided  that  the  express  trusts  of  the  will  had 
ceased.  It  is  well  settled  that  the  legal  effect  of  the 
transactions  of  a  trustee,  with  a  person  who  has  notice  of 
the  trust,  depends  exclusively  on  the  powers  of  a  trustee 
as  such.  If  the  acts  are  authorized  by  the  trust,  they  are 
valid ;  if  otherwise,  they  are  void  ;  nor  is  the  person 
chargeable  with  notice  ever  permitted  to  allege  their 
validity.  The  widow  knew  that  the  complainant  was  a 
trustee,  and  dealt  with  him  as  such.  She  knew  of  the 
will  of  her  husband,  and  that  the  complainant  was  acting 
under  it.  She  knew,  therefore,  that  it  was  not  in  his 
•  power  to  give  her  any  rights  in  the  estate  of  her  hus- 
band, which  she  did  yot  already  possess,  and  that  his  re- 
cognition of  her  claims  could  only  be  valid  so  far  as  the 
claims  themselves  were  just.  If  she  received  the  rents 
on  *account  of  her  dower,  knowing  that  she  was  not  enti-  [*641] 
Ued,  she  was  guilty  of  a  fraud.  If  she,  as  well  as  the 
complainant,  acted  under  a  mistake  as  to  her  rights,  then 
it  is  her  duty  to  unite  in  correcting  the  error,  as  soon  as 
discovered  ;  for  it  would  be  as  fraudulent  in  her  to  retain 
the  moneys  after  such  discovery,  as  it  would  have  been  to 
receive  them  originally,  knowing  that  she  was  not  entitled. 
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1811.  Now  what  is  the  answer  of  the  defendant's  ccnnscl  to 

M*Carte«  these  positions  t  Do  they  deny  the  law  to  be  as  we  have 
TeUer.  Stated  I  No ;  bnt  they  assert  that  the  ^^  complainant 
ought  not  to  be  considered  a  trustee  ;  that  he  claims  tbd 
property  as  absolute  owner,  and  therefore  ought  to  be 
bound  by  his  own  acts."  With  much  respect  to  theleani«d 
counsel,  we  must  be  permitted  to  say  that,  in  our  jodg- 
ment,  these  assertions  are  not  simply  gratuitous,  bnt 
directly  opposed  to  tlie  evidence  before  the  court  The 
express  trusts  of  the  will,  it  is  true,  have  ceased ;  but  it 
does  not  therefore  follow  that  the  complainant's  character 
of  a  trustee  has  ceased,  or  that  he  has  in  this,  or  anj  other 
suit,  ever  set  up  such  an  allegation.  Tliere  is  still  a  re* 
suiting  trust  for  the  heii-s  at  law ;  and  whether  there  are, 
or  are  not  any  persons  to  enforce  the  execution  of  the 
trust,  neither  is,  nor  can  be  known  to  this  court  Sofiur 
as  is  known  to  the  court,  the  complainant  is,  and  always 
has  been,  acting  in  the  plain  exercise  of  his  duty  as  s 
trustee,  in  defending  and  preserving  the  estate  for  tl^ 
benefit  of  those  who  may  be  finally  entitled. 

Tlie  acts  of  acquiescence  and  recognition,  on  the  part 
of  the  complainant,  took  place  under  a  mistaken  view  of 
his  rights  and  duty  as  a  trustee,  and  cannot,  therefore,  in 
equity',  be  alleged  against  him.  It  is  a  mixed  case,  of  ig- 
norance  of  fact  and  of  law ;  for,  although  he  had  notice 
from  the  will  of  the  existence  of  the  marriage  articles,  be 
had  no  knowledge  of  their  contents,  and  acted  under  a  • 
false  opinion  of  their  invalidity.  It  is  a  novel  doctrine  to 
us,  that  a  person  may  not  be  relieved  in  equity,  on  the 
ground  of  ignorance  of  his  legal  rights ;  and  still  more  so, 
that  he  is  to  be  concluded  by  admissions  which  sncb 
ignorance  could  alone  have  prompted.  The  cases  are 
[*642]  numerous  in  which  even  the  most  *solemn  acts,  such  as 
releases  and  conveyances,  have  been  set  aside  on  the 
single  ground  that  the  party  executing  was  ignorant  ot 
his  legal  rights ;  (1  P.  Wms.  259 ;  3  id.  316 ;  Mosely, 
364;  1  Ves.  567;  2  id.  310;  2  Men  354;  1  Mad.  60;) 
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and  whatever  doubts  may  have  been  entertain^  in  some       18SI. 
of  these  eases,  till  now  it  has  never  been  supposed  that    M'Cartet' 
the  mere  admissions  of  a  party,  under  such  circumstances,      i^Lg. 
could  be  relied  on  as  creating  or  establishing  a  right  not 
before  existing.    The  case  of  Storrs  v.  barker  (6  John. 
Ch.  K.  166)  does  not  conflict  with  the  authorities  we  have 
cited.     It  merely  shows  that  a  party  is  not  permitted  to 
allege  his  own  ignorance,  in  order  to  defeat  an  equitable 
right  which  he  has  himself  created.    That  doctrine  has  no 
application  here.    If  the  marriage  articles  are  valid,  there 
is  no  equity  in  the  widow's  claim. 

The  acts  of  the  complainant  are  hot  a  waiver  of  the 
marriage  articles,  because  a  contract  of  this  description, 
and  under  seal,  could  not  be  released  by  parol,  and  be- 
cause an  estate,  legal  or  equitable,  in  lands,  cannot  be 
created  by  parol,  with  the  exception  of  some  cases  of  a 
resulting  trust.  The  man-iage  articles  extinguished,  in 
equity,  the  widow's  life  estate,  to  which,  as  her  dower, 
she  would  have  been  entitled.  All  that  she  retained  was 
a  naked  legal  title;  the  whole  beneficial  interest  was 
gone.  We  submit  that  she  could  not  re-acquire  the  in- 
terest thus  lost,  unless  by  the  devise  of  the  husband,  or  a 
re-conveyance  after  his  death,  from  them  in  whom  the 
beneficial  interest  was  vested.  Even  a  conveyance  from 
the  trustees  could  not  have  had  this  eflfect,  since  it  would 
have  been  void  on  its  face,  as  a  manifest  violation  of  their 
trust.  To  hold,  therefore,  that  the  marriage  articles  are 
set  aside  by  the  subsequent  acts  of  the  complainant, 
would  bo  to  give  to  these  acts  the  eflfect  of  passing  to  the 
widow  an  estate  in  lands  of  which  she  was  not  before  pos- 
sessed ;  thus  making  the  acts  in  pais  of  a  single  trustee 
of  more  efticacy  than  a  conveyance  executed  by  them  all. 
And  lastly,  admitting  that  it  was  competent  to  the  trus- 
tees to  waive  the  marriage  articles,  as  such  waiver  would 
necessarily  impair  their  joint  title,  the  consent  of  all 
would  clearly  be  requisite ;  as  much  so  to  a  waiver  as  to 
a  conveyance. 
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1881.  *Pa88ing  the  question  of  waiver,  it  is  next  insisted  thai 

ITCartee    the  acts  of  the  coroplainant  amount  to  an  actual  assign- 
T^er.      ment  of  dower,  and  many  authorities  are  cited  to  show 
that  such  an  assignment  once  made  is  conclusive.   Wedc 
not  deny  that  an  assignment  of  dower  may  be  made  bj 
parol,  and  that  rents  may  be  assigned  as  well  as  lands, 
but  certainty  is  essential  to  the  validity  of  every  assign- 
ment, whether  by  writing  or  parol,  of  land  or  of  rents ; 
and  by  this  we  understand  to  be  meant,  that  tlie  lands  or 
rents  assigned  shall  be  clearly  defined  and  specified,  so  as 
to  give  the  widow  a  plain  title  to  the  possession  of  the  one 
and  the  receipt  of  the  other.    To  assign  dower,  is  to  put 
the  widow  in  possession  of  it.    The  assignment  is  a  satis- 
faction of  her  claims,  and  bars  her  rights  in  all  property 
not  included  in  the  assignment.    The  assignment  most 
therefore  be  certain  and  notorious,  in  order  to  afford  ade- 
quate protection  to  the  terre-tenatus  of  the  lands  which  il 
does  not  embrace.    There  can  be  no  difference,  in  this 
respect,  between   an  assignment  of  rents  and  of  lands. 
The  lands  out  of  which  the  rents  are  to  arise,  and  the 
rents  which  she  is  to  receive,  must  be  specified.   The 
assignment  must  give  her  an  estate  in  the  rents  as  in  the 
lands,  and  must  therefore  create  such  a  privity  between 
her  and  the  tenant,  as  to  enable  her  to  enforce  the  col- 
lection or  recovery  of  the  rents,  to  which  she  is  entitled  in 
her  own  name,  and  as  her  own  property.    An  agreement, 
therefore,  not  of  the  tenants,  but  of  the  heir  or  other 
owner  of  the  lands,  that  he  will  pay  to  the  widow  a 
certain  proportion  of  the  rents,  to  be  received  by  him,  is 
no  assignment,  for  it  creates  no  privity,  and  gives  hei 
neither  possession  nor  title  to  either  the  lands  or  the  rents. 
A  contrary  doctrine,  it  is  obvious,  would  be  most  preju- 
dicial to  the  widow  herself.     Since  an  assignment  is  of 
itself  a  satisfaction,  tlie  widow  would  lose  all  remedy 
against  the  lands,  and  be  compelled  to  rely  on  the  solo 
responsibility  of  the  person  with  whom  the  agreement  is 
made.    Such  an  agreement,  so  far  from  being  an  assign 
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ment,  is  in  truth  directly  the  reverse ;  it  is  an  arrange-       I88I. 
ment  to  prevent  an  assignment,  and  a  consent  on  the  part    M*Carte#" 
of  the  widow  not  to  enforce  it  so  long  as  the  agreement  is      mji^ 
performed.    If  these  remarks  are  correct,  their  applica- 
tion *to  the  facts  of  the  case  is  obvious  and  conclusive.        [*544] 
There  has  been  no  specification  of  lands  or  rents;  no 
privity  created;  no  change  of  possession  or  of  title;  so 
that  the  pretence  of  an  assignment  falls  to  the  ground. 
In  addition  to  the  authorities  cited  by  the  defendant's 
counsel,  we  refer  the  court  to  Co.  Litt.  34  b.  35  a. 

Again  ;  we  deny  that  an  assignment  once  made  is  con- 
clusive in  the  sense  in  which  that  rule  is  understood  by 
the  defendants'  counsel.  It  is  doubtless  true,  that  where 
the  right  of  dower  is  certain,  the  propriety  of  the  assign- 
ment once  made  cannot  afterwards  be  questioned  ;  but  it 
does  not  appear  from  the  authorities  to  which  the  counsel 
refer,  or  any  other,  that  the  title  itself  may  not  be  ques- ' 
tioned,  or  tliat  a  party  having  made  an  assignment  may 
not  be  relieved,  where  he  can  show  that  no  title  existed ; 
and  the  authorities,  we  suspect,  must  be  very  clear  and 
decisive  that  are  to  obtain  the  sanction  of  this  court  to 
such  a  doctrine.  We  speak  with  some  confidence  that 
there  is  no  case  to  prove  that  an  assignment,  of  itself, 
creates  a  title  where  none  before  existed  ;  on  the  contrary, 
the  first  resolution  in  yemovL%  case  (4  Co.  R.)  seems  to 
establish  the  opposite  doctrine.  It  was  there  decided  that 
an  assignment  must  be  of  lands  of  which  the  widow  is 
dowable ;  thus,  as  we  understand  the  case,  clearly  making 
the  validity  of  the  assignment  dependent  on  the  right 
See  also  the  case  of  Turner  v.  Sturgeas^  (Dyer,  91  a.) 
Suppose  an  aJssignment  by  the  heir,  in  ignorance  that  the 
widow  was  barred  by  a  settlement ;  or  by  a  purchaser, 
not  knowing  that  she  had  released  to  the  heir,  or  that 
other  lands  had  already  been  assigned  in  full  satisfaction ; 
or  by  either  to  a  person  not  in  fact  the  wife,  or  who  had 
forfeited  her  right  by  living  with  her  adulterer ;  accord- 
ing to  the  doctrine  of  the  counsel,  an  indefeasible  estate 
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1881.       for  lite  would  thus  be  acquired  without  conveyance,  tad 
M'Carte«     the  sources  of  the  title  would  be  fraud  on  the  one  pftrt 
T^er       *^^  ignorance  on  the  other.    We  deem  it  unnecessary  tc 
pursue  the  argument  further. 

If  the  widow  can  be  restored  to  her  election  to  take 
nnder  the  will  the  pecuniary  bequest  of  $6000,  it  can 
only  be  done  according  to  the  established  principles  of 
f*545'l  ©quity,  on  the  *condition  that  she  account  for  the  moneys 
she  has  already  received.  Strictly  speaking,  she  has  no 
right  to  the  intended  bounty  of  the  testator,  but  has  lost 
her  title  by  her  neglect  to  assert  it  within  the  period 
which  the  will  prescribes.  If  she  is  relieved  against  the 
forfeiture,  it  can  only  be  on  the  ground  that  she,  as  weD 
as  the  complainant,  acted  in  ignorance  of  her  rights,  and 
omitted  to  claim  the  legacy  because  she  thought  herself 
entitled  to  dower ;  but  if  she  is  to  be  relieved  from  the 
consequences  of  this  mutual  error,  so  must  the  complain- 
ant be.  If  she  asks  equity,  she  must  do  equity ;  she  can 
claim  no  more  than  to  be  placed  in  the  same  situation  in 
which  she  would  have  been,  had  she  elected  to  take  the 
bequest  within  the  30  days  wliich  the  will  appointed, 
when  she  would  have  received  from  the  estate  $6000,  and 
no  more;  but  she  will  be  placed  in  a  much  better  situa- 
tion, if  this  sum  is  to  be  decreed  her  now,  and  she  is  also 
allowed  to  retain  the  moneys  she  already  has.  This  will 
be  not  to  fulfil  but  to  defeat  the  intentions  of  the  testator, 
by  giving  her  from  the  estate  a  much  larger  sum  than  he 
meant  she  should  receive.  Whether  moneys  voluntarily 
paid  under  a  mere  ignorance  of  law  are  recoverable,  is 
not  the  question.  The  complainant  is  not  seeking  snob  a 
recovery  ;  but  can  the  widow  conscientiously  claim  to 
recover  the  whole  legacy,  without  a  deduction  of  Aose 
moneys  which  she  has  already  received  from  the  testatort 
estate,  and  to  which  she  had  no  title  ?  And,  if  she  ap- 
plies to  the  equity  of  the  court,  must  she  not  submit  to 
the  rules  which  equity  and  conscience  prescribe  t  If  ti« 
widow  take  under  the  will,  she  must  perform  the  will ;  i* 
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^e  claim  the  testator's  bounty,  she  must  do  so  witliin  the       IBSI. 
limits  that  he  has  prescribed.  ITCarUe 

T«lkr. 
It.  Bogardiis  and  2>.  B.  Ogdet^  for  the  defendants.    If 

tliere  be  any  doubt  which  way  the  decree  onght  to  be, 
the  complainant  is  not  entitled  to  an  ii^unction ;  and  if, 
for  any  reasons,  the  injunction  should  not  be  granted,  the 
decision  of  the  \nce  chancellor  ought  to  be  affirmed.  The 
complainant  cannot  file  his  bill,  unless  he  sliows  some 
right  to  the  property  in  controversy ;  and  lie  must  state 
that  interest  with  precision.  (Mitf.  Fl.  40.)  None  is 
shown  here.  If  he  has  any,  then  Anthon  *and  Cun-  [*646] 
iiyngham,  his  co-executors,  have  an  equal  and  joint  right 
with  him,  and  should  have  been  made  parties  to  the  bilL 
Here  tlie  trustees  have  no  interest  under  the  will ;  in 
no  event  were  they  to  bo  the  objects  of  the  testator's 
bounty.  Provision  was  made  to  compensate  them  for 
their  services*  The  fee  vested  not  in  them,  but  in  the 
unborn  infant.  All  the  right  they  have,  is  to  receive  the 
cents  and  profits,  and  apply  them  according  to  the  di* 
rection  of  the  will.  The  intention  of  the  testator  was 
that  the  fee  should  vest  in  the  Orphan  Asylum,  and  to 
divest  upon  the  birth  of  the  child ;  and  if  the  child  died, 
then  the  devise  of  the  fee  was  made  by  tlie  will  direct  to 
the  Orphan  Asylum.  If  there  is  any  devise  to  the  ex- 
ecutors, it  is  contained  in  the  clause  devising  the  estate 
to  them,  subject  to  the  trusts  declared  in  the  will ;  and  as 
there  were  no  trusts,  it  was  not  necessary  to  give  them 
the  fee,  merely  to  collect  and  apply  as  directed  the  rents 
and  profits.  The  autliority  given  to  executoi-s  to  sell 
does  not  caiTy  a  fee.  The  true  construction  of  the  will 
is,  if  the  child  is  to  be  considered  as  such  in  the  womb, 
that  it  vested  the  fee,  either  in  the  child,  or,  if  not  in  the 
child,  then  in  the  Orphan  Asylum  until  the  birth  of  the 
child.  If  the  child  was  born  and  lived,  the  executors 
were  only  to  have  an  authority  to  sell.  The  question  in 
the  court  of  errors  was,  whether  the  executors  held  ia 
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18S1  trust,  or  whether  the  devise  was  direct  to  the  Orphat 
M'Cartee  Asylum.  Chancellor  Jones  held  it  was  a  trust,  and  dl- 
TeUer  rected  a  conveyance  to  the  Orphan  Asylum.  Tlie  court 
of  errors  decided  that  it  was  a  direct  devise  to  the  Orphan 
Asylum,  upon  the  death  of  the  child.  If  so,  there  was 
an  end  of  the  trust  in  the  executora.  The  testator  in- 
tended the  fee  should  vest  in  the  Oi-phan  Asylum  upon 
the  death  of  the  child  under  twenty-one ;  and  the  Orphan 
Asylum  not  being  competent  to  take,  the  fee  descends  to 
the  heirs  at  law,  like  all  property  undevised,  and  in  like 
manner  as  if  no  devise  had  been  made ;  but  the  estate 
does  not  go  to  tlie  heir  as  a  resulting  trust.  The  mistake 
of  the  counsel  for  the  complainant  is  in  supposing  that 
the  executors  ever  had  a  fee  at  all. 

The  contract  made  before  tlie  marriage,  between  Philip 
Jacobs  and  the  complainant,  Elizabeth,  is  not  a  settle- 
[*54.7]  ment,  *nor  a  jointure,  within  the  act,  either  legal  or  equi- 
table, so  as  to  bar  dower,  unaccepted  by  the  widow  alter 
the  death  of  the  husband.  And  if  such  a  contract  would 
bar  an  adult  in  her  intended  husband's  estate,  it  will  not 
bar  the  widow,  she  being  an  infant  at  the  time  the  con 
tract  was  made.  (1  Cruise,  195,  ch.  1,  and  the  authorities 
referred  to.  1  Eoper,  Hus.  &  Wife,  473,  476,  480, 485.) 
A  marriage  contract  will  neither  bind  an  infant,  nor  a 
feme  covert.  Whether  a  jointure,  settled  upon  a  married 
woman  under  age,  was  within  the  act  of  27  Hen.  8,  was 
the  question  in  the  case  of  Drury  v.  Drury.  There,  a 
majority  determined  that  it  was,  if  all  the  requirements 
of  the  statute  were  complied  with.  That,  however,  is  a 
balanced  case ;  it  was  decided  in  1762.  The  law  since 
upon  this  point  has  not  been  considered  as  settled.  In 
the  case  of  Wilson  v.  Lord  Harewood^  (18  Ves.  275,)  it 
is  stated  by  the  lord  chancellor  that  Lord  Thurlow  ex- 
pressed himself  in  favor  of  the  opinion  given  by  Chan- 
cellor Northington,  in  the  case  of  Drury  v.  Drury^  which 
was  against  the  validity  of  such  a  jointure.  This  donrt 
is  not  bound  by  that  case.    The  house  of  lords  considered 
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the  question  as  affecting  the  keeping  up  of  families.  i^si. 
Chancuilor  Korthington  considered  it  as  one  of  right  and  M'Cartee 
wrong.  All  the  authorities,  since  the  decision  in  Drury 
Y.  I>rury^  (2  Eden,  60,)  are  against  an  infant's  being 
bound  by  articles  in  relation  to  her  own  estate,  not  con- 
firmed by  her  after  twenty-one.  Tlie  case  of  Drury  v. 
Drw^  was  decided  as  a  mere  jointure  under  the  statute. 
Before  the  statute  of  27  Hen.  8  was  passed,  great  diffi- 
culty was  experienced  in  barring  estates  of  dower.  Uses 
and  trusts  were  invented  to  accomplish  this  object  The 
case  of  Drury  v.  Drury  is  not  an  authority  beyond  the 
case  where  the  jointure  of  the  Infant  is  secured  upon  a 
freehold  estate,  or  where  the  wife  has  the  right  to  have  it 
so  settled.  (1  Roper,  Hus.  &  Wife,  473.)  It  is  a  settled 
rule  that  no  woman  under  age  can  absolutely  bind  her- 
self by  a  contract  or  agreement  to  part  with  her  freehold 
estate,  or  her  interest  in  another's  freehold  property ;  and 
title  to  dower  falls  within  this  rule.  (1  Roper,  Hus.  & 
Wife,  477,  479,  480,  2.) 

The  complainant  having  become  the  agent  and  receiver 
of  the  widow  in  collecting  and  paying  over  to  her  a  share 
of  the  *rent8,  cannot  now  dispute  her  right  to  the  same.  [*648J 
All  witliin  the  consideration  of  a  marriage  contract,  and 
none  others,  can  set  it  up.  (Bradish  v.  GillSj  3  John. 
Ch.  R.  523,  650.  Osgood  v.  Strode^  2  P.  Wms.  255.) 
The  complainant,  not  being  within  the  consideration,  can- 
not set  up  the  contract  in  bar  of  the  widow's  dower. 
And  the  court  has  a  right  to  presume  that  the  widow  was 
induced  to  re-marry  by  the  complainant's  statement  to 
her  that  she  was  entitled  to  dower,  by  which  re-marriage 
she  forfeited  her  annuity ;  and  to  permit  the  complainant 
now  to  set  up  the  marriage  contract  against  her,  would 
be  permitting  him  to  commit  a  fraud  upon  her. 

It  is  by  no  means  admitted,  if  the  contract  in  its  incep- 
tion should  have  been  binding,  that  the  parties  could  not 
waive  it ;  nor  do  we  understand  the  counsel  as  contend- 
ing tliat  such,  or  any  other  contract,  cannot  be  waived  by 
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I8S1,       the  parties  to  it  and  in  interest,  if  they  think  pn^persofc 

IfCcrUe     do.    The  principles  of  a  waiver  are  too  well  settled  in 

Mer.      ^q^ity  to  be  at  this  day  disputed.     It  then  remains  to 

consider  what  has  been  done  by  the  parties  to  estabiibli  a 

Waiver. 

1.  Tlid  will,  when  the  rights  of  the  widow  and  the 
ihoral  obligations  of  a  husband  are  considered,  must  be 
taken  as  opening  tlie  (jnestion  of  dower.  (1  Cruise,  133, 
tec.  21.)  A  widow  has  not  only  a  civil,  but  a  moi-a)  right 
to  dower.[i]    Thus,  Sir  Joseph  Jekyll  says:  "Tlif  rela- 

[1]  Dower  is  a  legal  right,  and  whether  it  be  claimed  by  suit  af  lav  or 
in  equity,  the  priuciples  redpectiog  it  are  the  same.  Mayburrjf  r  Brien, 
16  Petei-s,  21.  On  a  joint  tenancy  at  common  Inw,  dower  does  no(  ittaeh. 
lb.  The  mere  possibility  of  the  estate  being  defeated  by  swritonhip. 
prevents  dower.  lb.  If  the  husband,  being  a  joint  tenapt,  eonrt^yi  bif 
interest  to  another,  and  thus  destroys  the  right  of  suryironhip,  h«  wife 
will  not  be  eutitUd  to  dower.  lb.  l^y  the  common  law,  dower df«B not 
attach  t6  an  equity  of  redemption.  lb.  A  woman  is  not  dowtbliof  t 
momentary  seizin,  lb.  So,  where  the  husband  takes  a  eonTCj^ttt'^  f o  H 
and  at  the  same  time  mortgages  the  land  back  to  the  grantor,  ot  ir  t  third 
person  to  secure  the  purchase  money  in  whole  or  in  part,  dower  csniMt  bi 
claimed  as  against  rights  under  the  mort-gage.  Ibu  There  roost  be  ^bene- 
ficial seizin  in  the  husband  in  order  to  entitle  the  widow  to  dowe*.  lb. 
Kothing  short  of  record  evidence  is  sufficient  to  divest  the  Wife  of  hei 
right  to  dower.  Tomlin  v.  McChonTM  Rep,,  5  J.  J.  Marsh.  Rep.  185  '^ 
Widow  is  not  entitled  to  dower  in  lands,  of  which  the  husband  wi«  not 
beneficially  seized  during  the  coverture.  Oldham  v.  Sale,  1  B.  Mod  Bep 
76.  If,  therefore,  there  be  a  sale  of  land,  the  husband,  by  a  parol  •<x«cO' 
tory  contract,  during  infancy  and  before  marriage,  and  after  m«rri#<e,  it 
full  age,  such  sale  be  confirmed  by  a  conveyance,  the  widow  is  ncdeititW 
to  dower.  lb.  At  common  law,  the  right  to  dower  could  not  be  w<mt«1 
or  lost  by  an  agreement  in  lieu  of  dower  made  previous  to  mamige. 
Oouid  V.  Womaek,  2  Ala.  Rep.  83.  When  lands  which  have  been  roii 
gaged  are  devised  to  the  widow  of  the  mortgagor,  and  she  has  not  li» 
sented  from  the  will,  by  which  she  is  also  entitled  to  other  estates,  iba  !»■ 
no  equitable  claim  to  dower  against  the  mortgagee.  Inge  v.  Boar4mMK^ 
Ala.  Rep.  831.  A  wife's  right  of  dower  attaches  on  the  real  estate  of  btf 
husband,  as  soon  as  there  is  a  concuri^nce  of  maiTiage  and  seizin.  Stt'i 
T.  H<mard,  8  Barb.  S.  C.  Rep.  319.  Such  right  of  dower  Will  not  1^ 
affected,  or  prejudiced,  by  any  act  of  the  husband  sobsequeat  to  the  H■^ 
riage,  or  by  any  judgment  afterwards  recovered  against  fain.  Biititii 
Kiible  to  be  defeated  by  any  subsisting  claim  or  incombmaee,  in  Hw  a 
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tion  of  hnshand  and  wife,  as  it  is  the  nearesti  so  it  is  the 
eai'liest,  and  therefore  the  wife  is  tlie  proper  object  of  the 
care  and  kindness  of  the  husband ;  the  husband  is  bound 

qaity,  exiating  before  th«  inception  of  the  title  and  whicli  would  have 
defeated  the  hdsband^s  ieiain.  lb.  (Vide  4  Kent's  Com.,  2d  ed.,  60 ;  1 
N.  Y.  R.  S.  742,  §  16.)  Previous  to  assignment,  the  right  of  dower  of  a 
married  woman,  is  a  right  resting  in  action  only.  She  can  neitlier  convey 
nor  assign  it;  and  has  no  estate  in  tlie  land.  Scott  v.  Howard,  8  Barb.  S. 
C  Rep.  819.  The  right  to  dower  being  in  itself  a  clear  legal  right,  an  in- 
tent by  a  testator  to  exclude  it,  or  that  it  should  be  relinquished,  must  be 
demonstrated  by  express  words,  or  by  manifest  implication.  Leonard  v. 
Steele,  4  Barb.  S.  C.  Rep.  20.  If  a  widow  having  an  estate  in  dower 
marry,  her  husband,  and  those  claiming  under  him,  have  a  right  to  the 
enjoyment  of  the  premises,  during  the  existence  of  tlie  marriage.  Doe  v. 
Brown,  6  Blackford's  Rep.  809.  (Vide  2  Kent,  184.)  If  after  such  mar- 
riage, the  wife  be  divorced  a  vinculo  matrimonii,  the  estate  is  thereby  re- 
itored  to  her.  lb.  (Vide  2  Pick.  Rep.  816,  8  Conn.  541.)  Where  a  set- 
tlement of  the  husband's  real  estate  upon  his  wife  is  set  aside,  she  is 
entitled  to  dower,  if  she  has  survived  him ;  and  it  is  not  tao  late  to  make 
the  claim  after  a  decree  for  the  sale  of  the  settled  estate,  for  payment  of 
the  husband's  creditors ;  but  she  takes,  subject  to  incumbrances  on  the 
estate  existing  prior  to  the  marriage.  Daviiiton  and  Simpton  v.  Graven, 
Bailey's  £q.  Rep.  268.  Dower  ordered  to  be  assessed,  by  allowing  the 
widow  one  third  of  the  interest  for  seven  years,  on  the  net  value  of  the 
whole  estate,  after  payment  of  prior  incumbrances.  lb.  If  the  husband 
.l>efor6  marriage,  or  in  conjunction  with  the  wife  after  marriage,  execute  a 
aiortgage,  the  widow  can  only  have  her  dower,  subject  to  such  mortgage ; 
and  if  the  mortgage  be  foreclosed,  and  a  sale  made,  the  widow's  rights  are 
barred  except  as  to  the  surplus,  after  satisfying  the  mortgage.  Hartshorne 
T.  Hartihome,  1  Qreen's  Ch.  Rep.  349.  If  the  purchaser  of  the  equity  of 
redemption  take  an  assignment  of  the  mortgage,  the  debt  is  not  thereby 
merged  or  extinguished,  and  the  widow  is  entitled  to  bar  dower  in  the 
equity  of  redemption  only.  lb.  A  widow  has  a  right  to  ask,  in  equity, 
part  of  a  fund  in  lieu  of  dower,  where  that  fund  has  been  produced  by 
the  sale  of  her  husband's  lands,  which  were  subject  to  her  dower,  and  in- 
creased, by  being  sold  clear  of  that  incumbrance,  with  her  approbation 
and  consent  And  where  she  has  assigned  such  a  claim,  her  assignee  will 
tacceed  to  her  rights.  Maeeubbin  v.  Cromieell,  2  Harr.  <k  Gill,  443.  On 
the  correction  of  an  endowment  of  the  widow,  of  all  one  tract,  instead  of 
m  third  of  each  tract,  she,  or  the  owner  of  the  other  tracts,  shall  pay  the 
other  the  difference  between  the  rent  of  the  tract  she  held,  and  one  third 
of  all  whereof  she  was  dowable.  Wood  v.  Lee,  5  Monroe,  66.  Before  the 
Atatr.te  of  uses,  neither  the  wife  of  feoffe  to  uses,  nor  the  wife  of  cestui 
^ite  use,  was  entitled  to  dower  in  the  estaia  m  held     SiweM  v.  Smith,  4 
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^  by  the  laws  of  God  and  man  to  provide  for  her  dunng 
life,  and  after  hid  death,  the  moral  obligation  is  not  at  an 
end,"  &e.     If  the  will  does  not,  by  express  words,  it  cer- 

J.  J.  Marsh.  65.  A  court  of  chancery  cannot  aHo^r  a  part  of  the  pnrtbui 
money  in  lieu  of  dower,  when  the  e&tate  is  sold,  unless  by  consent  «4  sQ 
parties  interested.  Herbert  v.  Wren,  7  Crancb,  370.  Where,  on  a  biH 
for  a  foreclosure,  the  widow  of  the  mortgagor  was'made  a  party,  so  j  by 
her  answer,  stihmitted  to  the  court,  it  was  held,  that  she  was  entitled  to 
the  use  of  one  third  of  the  surplus  ro:>neys  arising  from  the  sale  of  tha 
mortgaged  premises,  after  satisfying  the  mortgage  debt,  as  her  eqaitsUe 
dower ;  and  to  her  costs  to  be  paid  out  of  the  other  two  thirds  Her  cocti 
were  not  to  be  charged  on  her  dower  fund.  The  court  directed  the  one 
third  of  the  surplus  to  be  put  out  at  interest  by  the  register,  and  the  in- 
terest to  be  paid  to  the  widow.  Tabele  v.  Tabele,  1  Johns.  Ch.  Rep.  45. 
Though  a  widow's  remedy  is  prima  facie  at  law,  and  the  dower  a  men 
legal  demand,  yet,  on  the  allegation  of  impediments  thrown  in  the  way  of 
her  proceeding  at  law,  the  court  of  chancery  can  assume  jurisdiction  and 
give  her  relief  for  her  dower.  It  will  relieve  the  widow  as  it  reliereB  ta 
infant  Swaine  v.  Ferine,  6  Johns.  Ch.  Rep.  488.  Defendant  in  a  writ 
of  dower  may  defeat  the  claim  of  dower  by  showing  that  he  holda  onder 
a  title  superior  to  that  of  demandant's  husband  Hugley  v.  ^rejy,4  Dana, 
88.  The  widow  of  a  tenant  in  fee,  conditional  at  common  law,  i»  entitled 
to  dower,  although  the  tenant  died  without  having  had  issue.  MiUedgt^. 
Lamar,  4  Desau.  687.  Dower  ordered  to  be  assessed  by  the  master  out 
of  the  proceeds  of  lands  sold,  and  how  the  different  parties  to  contribnte. 
Miller  v.  Cape,  1  Desau.  110.  Compensation  for  dower  reported  by  the 
master  in  lands,  ordered  to  be  sold.  Bx'r  of  Clifford  v.  Clifford,  1  ibi  115. 
A  woman  having  given  up  her  right  of  dower  by  the  terms  of  a  marriage 
settlement,  and  that  settlement  having  been  set  aside  because  not  recorded 
in  time,  she  shall  be  restored  to  dower  in  all  her  husband's  lands.  Ward 
V,  WilaoH,  1  ib.  401.  A  testator  leaves  larger  provisions  for  his  wife  in 
lieu  of  dower.  The  widow  considered  as  a  purchaser,  and  snail  not  abate, 
but  take  a  preference  over  all  specific  legatees  and  devisees.  Loocock  t. 
Clarkson,  1  Desau.  471.  Stewart  v.  ^xr*  of  Clarknon,  1  Desau.  600.  A 
widow,  waiving  her  right  of  dower  for  the  benefit  of  a  legacy,  which  u 
afterward  swept  away  by  the  debts  of  the  estate,  may  revive  her  right  of 
dower.  Oint  v.  Heir9  of  Cattell,  2  Desau.  63.  The  widow  of  a  deceased 
partner  is  not  entitled  to  dower  in  lands  purchased  with  the  co-partner 
ship  funds,  and  held  in  the  names  of  all  the  partners.  E£r»  of  RiehMiri 
son  V.  EiSr  of  Wyatt,  2  ib.  471.  The  right  to  dower  accrue;  upon  th 
death  of  the  husband,  but  the  course  of  our  decisions  has  been  to  date  the 
running  of  the  statute  of  limitations,  not  from  the  accrual  of  the  rights 
but  from  the  accrual  of  the  right  of  action  for  its  assertion ;  so  tfiat  ths 
■tatute  does  not  begin  to  run  until  there  is  a  possession  in  some  ooa  ad- 
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tainly  does  by  implication,  recognize  her  right  to  dower 

in  her  liusband's  estate  ;  and  that  a  person  may  take  by    M'CarUe 

implication,  cannot  be  questioned.    To  show  that  the  wife      jji^ 

Ttne  to  the  claimant  of  dower.  Richard  y.  Talbird,  1  Rice's  Eq.  Rep. 
168.  A  claimant  in  this  court  who  establishes  her  right  to  dower  against 
a  purchaser  in  possession,  is  also  entitled  to  an  account  of  the  third  of  the 
rents  and  profits  of  the  lands  for  the  time  he  has  been  in  possession.  lb. 
A  testator  bequeathed  to  his  wife  five  hundred  dollars,  ''  to  be  left  in  the 
hands  of  his  executors,  to  be  paid  to  her  for  her  support,  at  any  time,  or 
at  all  times,  as  her  need  might  require.**  He  also  gave  her  what  house- 
hold goods  she  might  need,  and  after  bequeathing  pecuniary  legacies  to 
his  grandsons,  he  directed  his  executors  to  sell  his  farm  and  moveables 
within  a  certain  time.  The  farm  was  sold  for  $6000,  and  the  wife,  after 
the  death  of  the  testator,  accepted  the  legacy,  which  was  paid  to  her  out 
of  the  proceeds  of  the  fann.  It  was  held,  that  this  legacy  was  not,  either 
by  the  express  words  of  the  will,  or  by  implication,  given  in  lieu  of,  or  in 
bar  of  dower ;  but  was  a  mere  pecuniary  bequest  The  acceptance  of  it 
by  the  widow  did  not  affect  her  right ;  and  the  purchaser  of  the  farm  ' 

took  it  subject  to  the  claim  of  dower.  Adtit  v.  Adsit,  2  Johns.  Ch.  Rep. 
448.  Where  a  legacy  to  a  wife  is  not  declared  by  any  express  words  in 
the  will,  to  be  in  lieu  of  dower,  it  will  not  be  held  to  be  in  lieu  of  dower, 
unices  such  an  intention  in  the  testator  is  collected  by  clear  and  manifest 
implication  from  the  provisions  in  the  will.  To  enable  us  to  deduce  such 
an  implied  intention,  the  claim  of  dower  must  be  inconsistent  with  the  will, 
and  repugnant  to  its  dispositions,  or  some  of  them.  It  must,  in  fact,  dis- 
turb or  disappoint  the  will.  Chancellor  Kent  goes  into  an  historical  review 
of  the  cases  on  this  subject,  and  considers  the  above  principles  as  the  result 
to  be  derived  from  them.  lb.  451.  8.  P,  S/nith  v.  Kniskem  et  a/.,  4 
Johns.  Ch.  Rep.  9.  Where  the  widow  and  executrix  was  empowered  to 
sell  real  estate,  and  she  released  land  charged  with  a  mortgage  to  satisfy 
the  mortgage  debt;  held,  that  the  widow  was  not  entitled  to  be  allowed 
her  dower,  as  the  heir  derived  no  benefit  from  the  sale.  Evertsen  v.  Tap' 
pen,  5  Johns.  Ch.  Rep.  511.  Where  an  executrix  permitted  land,  where- 
of  the  testator  died  seized,  subject  to  a  mortgage,  to  be  sold  under  the 
mortgage,  and  became  herself  the  purchaser;  it  was  held,  that  she  was 
liable  to  account  to  the  heirs  for  the  proceeds,  but  as  widow  she  was  en- 
titled to  her  dower,  subject  to  a  rateable  contribution  toward  the  extin- 
guishment of  the  mortgage  debt  lb.  615.  As  to  the  mode  in  which  thia 
eontribution  was  directed  to  be  made,  see  ante,  Swaine  v.  Perine,  5  Johns. 
Ch.  Rep.  493.  Where  a  widow  and  executrix  was  empowered  to  sell  the 
real  eetate  of  the  testator,  <&c.,  and  on  such  sale  to  release  her  dower,  and 
retain  the  value  thereof  out  of  the  pnMNseds  of  such  sale ;  it  was  held, 
that  the  value  of  the  dower  was  to  be  computed  according  to  the  value 
of  the  pi-operty  at  the  death  of  the  husband,  and  not  accoi-diug  to  its  in- 
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1881*       stands  in  that  situation  to  be  favored,  we  refer  to  1  Crni«e, 

irCartee     135,  sec.  22.     He  tliere  remarks  :  ''  Lord  Bacon,  iu  his 

T^cr       reading  in  tiie  statute  of  uses,  sajs,  'The  tenant  in  dower 

creased  value  afUrwai^,  by  reason  of  beneficial  improTements  made  tbers- 
on.     lb.  612.     The  action  of  dower  does  not  comd  within  the  statute  sf 
limitations  of  the  state  of  New  York,  (sees.  24»  ch.  183,  1  N.  R.  L  184.) 
09  by  the  statute  relative  to  dower,  (sees.  10,  ch.  168,  1  N.  R.  L.  60.)  thi 
widow  may,  at  any  time  during  her  life,  demand  her  dower,  and  tha 
tenant  of  the  freehold  has  the  power  of  coercing  an  assignment  of  dovei: 
J<met  V.  Powell  et  a/.,  6  Johns.  Ch.  Rep.  194.     Where  a  widow,  who  vm 
entitled  to  dower  in  land,  whereof  her  husband  died  seized,  accepted  an 
equivalent  in  other  land,  she  was  held  to  be  equitably  barred  from  setting 
up  her  claim  for  dower ;  especially,  when  she  had  accepted  the  eqnivaleot 
and  enjoyed  it  during  the  lapse  of  twenty  years,  and  permitted  the  laod, 
of  which  she  was  dowable,  to  be  sold,  and  improvements  to  be  mtdeby 
the   purchaser,  without  asserting   her  claim   for  dower.    lb.  194, 198. 
Where  the  husband  aliens  land,  the  dower  of  the  widow  is  to  be  Uken 
according  to  the  value  of  the  land  at  the  time  of  alienation,  and  Dot  ae* 
cording  to  the  improved  value  of  the  land.    Hale  v.  Jamet^  6  io\m>  Ch. 
Rep.  268.     Where  the  husband  dies  seized,  the  widow  takes  her  dover 
according  to  the  value,  at  the  time  of  its  assignment  to  her  by  the  heir. 
lb.  260.     W^hether  the  widow  is  entitled  to  the  advantage  of  snj  incresM 
in  the  value  of  the  land  by  extrinsic  causes,  as  the  discovery  of  s  mine  o( 
coal  or  ore,  <fcc,  &e, :  quieref     lb.  261.     Where  the  husband  mortgsgei 
land,  and  afterward  releases  the  equity  of  redemption,  the  time  of  the  re- 
lease is  to  be  taken  as  the  period  of  alienation,  from  which  the  Tsloe  of 
the  dower  is  to  be  computed-     lb.  262.     Where  an  agreement  wa«  mtde 
between  the  widow  and  the  tenant,  by  which  the  widow  consented  to  re- 
ceive an  annuity  instead  of  the  dower  being  assigned  to  her  legally,  the 
interest  of  one  third  of  the  value  of  the  land  at  the  time  of  alienation  a 
the  proper  measure  of  the  annuity ;  but  where  there  were  bourses,  vhieh 
constituted  the  principal  value  of  the  preniisesj  one  per  cent  was  consid* 
•red  as  a  reasonable  and  sufficient  deduction  from  the  annuity,  on  aceoaoi 
of  necessary  repairs  and  risk  against  loss  by  fire.     lb.  268.     ^s  to  the  it- 
flignment  of  dower  in  parcels  of  her  husband's  estate,  or  when  equity  will 
decree  it  to  one  estate.     Wood  v.  A>y«,  6  Paige,  478.     If  lands  descend  to 
a  son  charged  with  the  dower  of  his  mother,  and  he  dies  in  her  lifetime 
his  widow  can  be  endowed  only  of  two  thirds  of  the  premises.    RryfM 
V.  Reynoldft,  5  Paige,  161.     A  widow  may  now,  since  the  revised  staintea, 
be  endowed  of  lands  of  which  tlie  husband  had  an  equitable  estate. 
Hawley  v.  Jone9,  6  Paige,  818.     The  wife  is,  by  the  common  law,  entitled 
to  dower  only  where  the  husband  had  the  legal  title.     But,  by  sUtnte  it 
Kentucky,  she  has  dower  in  lands  of  which  her  husband  had  such  an  ia* 
haritauce  in  the  use  or  trust,  as,  had  it  been  the  legal  estate,  would  bav« 
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il  80  much  favored,  as  that  it  is  the  common  bj-word  in       1881. 

the  law,  tliat  the  law  favoreth  three  things :  life,  liberty^    ]PC«rM 

and  dower.'  ^'    When,  therefore,  it  must  be  remembered 

that  the  contract  in  fact  was  framed  by  the  *hnsband 

alone ;  that  it  was  his  act;  that  he  made  his  will  only  a 

few  days  before  his  death,  perhaps  on  his  sick  bed ;  that 

he  then  knew  and  saw  the  situation  of  his  wife,  far  gone 

in  pregnancy,  that  he  was  actuated  by  the  moral  feelings 

described  in  Cruise ;  that  he  was  a  good  and  pious  man, 

as  appears  by  the  donation  to  the  orphans,  only  to  be  de* 

feated  by  the  person  who  also  wishes  the  widow's  dower } 

ean  it  for  one  moment  be  disbelieved  that  the  husband 

intended  to  put  it  in  his  wife's  power  to  take  her  dower, 

or  the  $1200  per  annum,  under  the  contract,  which  might 

in  a  small  degree  better  her  condition  {    If  the  will  only 

•ntiUed  her  to  dower.  Herron  t.  WilHamfon,  Litt  Sel.  Ca&  250.  A 
verbal  promise  to  convey  to  the  husband  will  not  entitle  the  wife  to 
dower.  lb.  But  whether  a  bond  or  written  contract  to  convey  will  con- 
fer Atich  right:  quere  f  lb.  A  widow*^  right  to  dower  before  the  assign- 
ment,  is  a  mere  chose  in  action,  and  cannot  be  sold  on  execution.  T&tnfh 
Irtfit  V.  Fondot  4  Paige,  448.  And  before  assignment  it  cannot  be  con-> 
veyed.  lb.  But  may  be  reached  in  equity  by  a  creditor's  bill  lb.  As 
to  the  right  of  the  widow  to  elect  in  relation  to  her  dower.  See  Wood  v. 
Woody  5  Paige,  696.  Hawley  v.  Jairui,  6  Paige,  818.  As  the  right  of 
dower  is  a  clear  legal  right,  it  cannot  be  regarded  in  equity  as  fraudulent 
io  claim  it  at  law,  unless  there  has  been  some  forfeiture,  release,  bar,  or 
■atisfaction  which  cannot  be  proved  at  laW,  but  which  may  be  established 
in  equity.  O'Brien  v.  Elliot,  15  Maine  Rep.  125.  To  be  a  satisfaction  of 
dower  in  equity,  the  equivalent  must  be  designed,  and  accepted  in  lieu  of, 
or  as  an  equivalent  for  doWer.  lb.  Wild  and  uncultivated  lands  are 
tubject  to  dower,  and  always  have  been  in  Ohio.  Allen  r,  MeCay,  8  Ohio 
Kepk  464.  in  assignment  of  dower,  the  value  at  the  time  of  the  assign- 
ment must  be  taken  as  the  rule ;  but  all  increased  value  from  actual  im- 
provements on  the  land  must  be  excluded.  lb.  In  a  partition  suit,  where 
the  present  value  of  a  contingent  or  inchoate  right  of  dower  of  a  married 
Woman,  is  ascertained  under  the  decree,  pursuant  to  the  aet  of  the  state 
cf  New  York,  of  April  28,  1840,  such  value  represents  the  present  wortA 
«f  the  woman*4  dower  right  in  the  premised,  and  the  sum  paid  or  reserved 
in  respect  of  the  same  is  her  absolute  property,  without  condition  or  con- 
tingency. Bartleti  v.  Janeway,  4  Sand.  Ch.  Rep.  896.  See  WatermAn*i 
Am.  Ch.  Dig.  Ut.  DowuL 
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1881.  recognizes  her  do;wrer,  that  is  a  waiver.  Kecognizing  a 
M'Cartee  debt  barred  by  the  statute  of  limitations,  is  a  waiver  of 
T«U«r.  ^®  statute.  If  the  will  amounts  to  no  more  than  a  waiver 
on  the  part  of  the  husband,  that  puts  an  end  to  the  ques- 
tion. The  will  opened  the  question  and  revived  to  the 
widow  her  right  to  dower,  even  if  the  contract  would 
have  barred  her.  Tlie  testator  made  in  his  will  no  provi- 
sion for  the  payment  of  the  annuity  out  of  his  real  or 
personal  estate.  This  he  has  given  all  away  by  his  wilL 
He  takes  no  notice  therein  of  the  annuity ;  he  therefore 
evidently  intended  that  the  widow  should  take  either  her 
dower  or  the  $6000,  and  that  either  would  extingubh  the 
annuity. 

2.  But  the  acts  of  the  complainant,  stating  to  the  widow, 
immediately  after  the  death  of  hef  husband,  that  she  had 
a  right  to  dower,  advising  her  by  all  means  to  take  that 
in  preference  to  any  other  provision ;  directing  her  to 
destroy  the  contract,  which  she  accordingly  destroyed; 
declaring  that  the  counterpart  was  or  should  be  destroyed; 
paying  to  her  the  third  of  the  rent  which  became  due  a 
few  days  after  the  death  of  her  husband  ;  joining  in  a 
statement  of  facts  to  the  then  chancellor,  presented  to 
him  on  the  29th  of  March,  1819,  stating  expressly  that 
the  widow  was  entitled  to,  and  had  elected  to  take  dower; 
continuing  to  pay  her  one  third  of  the  rents  for  her  dower; 
deducting  a  commission  the^efor ;  joining  in  a  second  peti- 
tion to  the  chancellor,  of  the  12th  of  June,  1820,  again 
admitting  her  dower;  executing  a  decree  of  the  then 
chancellor,  decreeing  her  dower,  without  asking  for  its 
r*5601  repeal  or  revocation ;  continuing  to  pay  one  third  of  *the 
rents  as  dower;  in  February,  1822,  making  an  agreement 
with  the  widow  respecting  the  rents,  &c.,  acting  under  it; 
which  acts  are  deemed  evidence  that  the  contract  made 
by  the  widow,  when  an  infant,  was  waived  by  the  com- 
plainant, and  establish  the  fact  that  he  had  assigned  to  her 
her  dower  in  her  husband^s  estate.  But  it  is  said  He  could 
not  waive.    It  may  be  asked  why  ?    Does  he  pretend  that 
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be  is  a  trustee  for  any  other  than  himself?     He  certainly       1881 

docs  not.    Why  then  is  he  not  bound  by  his  own  acts?  IfGartM 

3.  Tliere  is  nothing  in  this  case  to  show  that  M'Cartee      TdUtr. 
was  ignorant  of  the  facts ;  the  whole  case  shows  that  he 

was  well  acquainted  with  tliem.  The  will  itself  speaks 
of  the  marriage  articles.  He  does  not  even  pretend 
ignorance  of  the  facts ;  he  only  pretends  that  John  Anthon 
gave  him  bad  advice,  and  that  after  the  death  of  the  child, 
he  received  better  advice  from  Spencer,  &c.  I  must  here 
remark  he  produces  no  evidence  of  this  new  advice.  In- 
genuity cannot  give  this  feature  of  defence  any  shape 
otlier  than  a  mistake  in  point  of  law,  if  there  be  any  mis- 
take at  all ;  and  if  so,  then  the  law,  as  well  as  equity  deci- 
sions bearing  on  this  point,  is  well  settled  in  the  cases 
referred  to  in  Eden  on  Inj.  8,  9,  and  by  Chancellor  Kent, 
m  Storra  y.  Barkery  (6  John.  Ch.  E.  169.) 

4.  That  the  acts  proved  in  the  case,  and  some  of  which 
have  been  referred  to,  amount  to  an  assignment  of  dower. 
An  assignment  may  be  made  by  parol ;  it  requires  no 
writing  whatever ;  and  it  may  be  out  of  rents.  (1  Roper, 
Hus.  &  Wife,  401, 2, 3.  1  Cruise,  161,  sec.  1,  163,  and  the 
cases  there  referred  to.  Moore's  R.  59.  Dyer,  91.)  It 
requires  no  particular  form  or  ceremony ;  it  is  admitting 
the  widow's  right,  and  letting  her  into  the  receipts  of  the 
third  of  the  rents ;  and  if  she  be  willing  to  receive  the 
same,  that  is,  I  apprehend,  an  assignment  by  parol.  Such 
an  assignment  was  made  in  this  case.  The  widow  con- 
sented to  it ;  appointed  M'Cartee  her  agent  or  receiver, 
for  reward;  and  the  parties  acted  under  that  arrange- 
ment, from  the  death  of  the  husband,  for  several  years. 
M'Cartee  was  competent  to  assign  dower;  for  in  what- 
ever character  he  pretends  to  hold  this  estate,  being  in 

the  possession  of  it,  claiming *the  right  to  hold  it  as  he        [*661] 
does,  (against  all  the  world,)  whether  he  was  tenant  of  the 
freehold,  disseisor,  abator,  or  intruder,  (1  Roper,  Hus.  & 
Wife,  387,)  he  had  a  right,  and  the  widow  had  a  right  to 
call  upon  him,  to  assign  dower ;  and  when  once  assigned, 
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1681.  ho  who  makes  the  assignment  cannot  avoid  it,  (except  it 
iTCtfUt  be  the  heir,  and  then  only  for  non-age ;)  (1  Cruise,  sec  7, 
T^,  8,  and  the  cases  there  referred  to;)  and  he  can  wnex  no 
condition.  K  a  condition  is  annexed,  it  is  void,  and  tbe 
assignment  remains.  (1  Roper,  Has.  &  Wife,  403, 404.) 
If  an  adult  heir  over-assign,  he  has  no  remedy.  (Id.  404) 
410.)  The  widow  takes  under  a  voluntary  assignment  m 
purchaser.    (Id.  401.    Co.  Litt  173,  a.) 

But  the  counsel  for  the  complainant  says :  ^^Assnming 
that  dower  may  be  assigned  by  parol,  it  is  founded  on  an 
undisputed  right  to  dower.''    The  answer  to  tliis  is  thst 
neither  the  defendant  nor  any  other  person  disputed  the 
widow's  right  to  dower.     He  knew  then  what  he  knows 
now ;  and  he,  with  a  full  knowlege  of  all  the  facts,  letlier 
in  to  her  dower,  advised  it  himself,  and  it  is  now  too  late 
for  him  to  dispute  it;  he  is  out  of  time,  and  cannot  now 
dispute  it,  nor  avoid  the  assignment,  (1  John.  Ch.  R.  512, 
and  2  id.  51,)  unless  he  alleges  and  proves  a  fraud  prao* 
tised  by  the  widow.    The  counsel  also  contend  that  **the 
assignment  of  dower  can  only  be  made  by  setting  off  to 
the  widow  a  distinct  proportion,"  and  refer  to  1  Boper, 
Has.  &  Wife,  389.    This  is  true,  when  die  assignment  is 
made  by  process  of  law  of  common  right.     We  refer  to 
tlie  same  book,  (page  395  to  400,)  showing  that  by  consent 
she  may  have  her  dower  in  common,  and  also  of  rents 
out  of  the  estate  to  .which  she  claims  dower;  and  the 
authorities  there,  and  those  referred  to,  show  that  when 
made  out  of  the  rents,  it  is  of  as  binding  force  as  if  made 
by  process  of  law.    The  cases  of  Watkins,  9  Jolui.  R. 
245,  o{  Jackson  v.  JSandall,  5  Co  wen,  168,  and  otJacksm 
V.  Waltermire^  5  id.  302,  do  not  apply  at  all.    The  pro- 
ceedings had  in  the  case  of  Watkins,  and  upon  which  the 
parties  relied  as  evidence  of  title,  were  nothing  more  than 
the  incipient  steps  to  assigning  dower,  and  the  court  there 
said  the  steps  taken  only  proved  boundaries  in  case  of 
title.    Ifow  if  we  relied  upon  proof  only  that  JTCartee 
stated  to  us  ^<  the  proportion  of  the  rents  we  would  be 
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entitled  to,  provided  we  were  entitled  *to  dower,"  then  the       IW. 
eases  referred  to  would  apply.    K  the  widow  should  be    M'CartM 
driven  by  the  defendant  to  the  necessity  of  taking  the      j^Jj^ 
$6000,  in  such  case,  we  apprehend  that  she  is  not  to  ect 
count  for  the  moneys  voluntarily  paid  to  her  by  the  com- 
plainant, with  a  full  knowledge  of  the  facts,  and  received 
by  her  under  his  advice.    (Eden  on  Inj.  8, 9,  and  the  cases 
referred  to.) 

As  to  an  election  at  this  time  between  tlie  $6000  and 
the  contract,  it  is  out  of  tlie  question.  Such  election  is 
put  out  of  the  question  by  the  advice  and  course  pursued 
by  the  complainant ;  for,  by  the  re-marriage  of  Mrs.  Tel- 
ler, the  $1200  to  be  paid  her  during  life,  ceased ;  and  it 
would  not  be  unreasonable  to  suppose  that  she  would  not 
have  changed  her  situation,  and  thereby  relinquished  a 
eomfortable  support  during  life,  if  it  had  not  been  that 
the  complainant  assured  her  that  she  was  entitled  to 
dower,  and  assigned  it  accordingly.  Wake  v.  Wake^  (1 
Ves.  335,)  does  not  apply.  The  widow  does  not  here,  as 
there,  claim  both  ;  she  only  asks  the  dower ;  she  does  not 
ask  to  break  up  what  has  been  acted  upon ;  the  complain- 
ant asks  that.  The  voluntary  payments  by  him  fall  within 
tlie  authorities  in  Eden,  and  the  principles  in  the  case  of 
Storrs  V.  Barker,  (6  John.  Ch.  K.  169.)  Chancellor  Kent 
says :  "  Defendant  avers  that  he  mistook  the  law  of  the 
land,  and  did  not  know  that  the  devise  of  a  feme  covert 
was  void,  or  that  his  title  was  good,  till  late  in  the  year 
1816.  I  am  induced,  from  the  proofs  in  the  case,  to  be- 
lieve the  truth  of  the  averment;  and  tlie  question  tlien 
arises,  whether  ignorance  of  his  title  will  prevent  the 
application  of  the  doctrine.  The  presumption  is,  that 
every  man  is  acquainted  with  his  rights,  provided  he  has 
a  reasonable  opportunity  to  know  them ;  and  nothing  can 
be  more  liable  to  abuse,  than  to  permit  a  pei*son  to  re- 
claim, in  opposition  to  all  equitable  circumstances,  upon 
the  mere  pretence  that  he  was  at  the  time  ignorant  of  his 
title.    Such  an  assertion  is  easily  made,  and  difficult  to 
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1881.       contradict.    It  is  rarely  that  a  mistake  in  point  of  law, 
"ircartee     With  a  full  knowledge  of  all  the  facts,  can  afford  grcnnd 
tJi«p.      ^^^  relief,  or  be  considered  as  a  sufficient  indemnity  against 
the  injurious  consequences  of  deception  practised  upon 
mankind.     If  he  be  allowed  to  plead  his  voluntary  igiio- 
[*553]        ranee  in  *destruction  of  equitable  rights  growing  out  of 
his  own  acts  and  assertions,  the  grossest  impositions,  and 
the  greatest  frauds  might  be  practised  with  impunity.   It 
would  seem  to  be  a  wise  principle  of  policy  that  igno- 
rance of  the  law,  with  knowledge  of  the  fact,  cannot  be 
set  up."  ' 

The  statute  concerning  jointures,  aa  well  as  the  project 
creating  equitable  jointures,  contradicts  the  common  law; 
they  are  therefore  to  be  construed  strictly ;  (1  Cruise,  198, 
sec.  6 ;)  and  Lovd  Coke  lays  it  down,  that  no  estate  limited 
to  a  woman  shall  be  deemed  a  good  jointnre,  and  a  bar 
to  dower,  unless  it  has  certain  requisites.  (1  Inst  36  b, 
86  a.  1  Cruise,  198,  sec.  5,  6.  1  Roper,  Hus.  &  Wife, 
473,  459,  460.  Caruthera  v.  Caruthers,  4  Bro.  C.  C.  500.) 
It  is  defined  to  be  "a  competent  liTelihood  of  freehold 
for  the  wife,  of  lands  or  tenements,  to  take  effect  presently, 
in  possession  or  profit,  after  the  decease  of  the  husband, 
for  the  life  of  the  wife  at  the  least."  It  must  take  eflFect, 
in  possession  or  profit,  immediately  from  the  death  of  the 
husband ;  it  must  not  depend  upon  any  contingency,  to 
happen  or  not  to  happen,  during  the  life  of  the  husband. 
It  must  be  absolute,  and  so  that  the  jointure  attaches,  or 
becomes  vested  in  the  wife,  at  the  death  of  the  husband. 
{Earl  of  Buckinghamshire  v.  Drury^  2  Eden,  64,  74.  1 
Cruise,  198,  sec.  7,  8,  9.)  In  1  Roper,  Hus-  &  Wife,  459, 
it  is  stated  that  the  mere  possibility  of  the  jointure  of  the 
wife  not  taking  effect  upon  her  husband*3  death,  renden 
it  invalid ;  it'  must  be  so  limited  as  to  insure  tliat  circnm- 
atance.  There  is  no  case  to  be  found,  at  law  or  in  eqaitr, 
to  show  that  a  provision  in  lieu  of  dower,  liable  to  ba 
forfeited  during  coverture,  is  a  bar  to  dower,  nor  en 
there  be  any  such  decision.    The  wife,  daring  coTcrtore, 
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18  niider  the  control  of  her  husband  ;  and  if  such  should       ^ssi. 
I>e  the  law,  it  would,  in  ninety-nine  cases  out  of  one    M'Cartae 
htindred,  be  in  the  power  of  the  husband  to  render  that      x«Uer 
whicli  the  law  always  intended  to  be  the  most  certain,  the 
most  precarious.    The  jointure  must  also  be  reasonable. 
(4  Kent's  Cora.  53  to  58.) 

In  this  case  the  provision  is  made  to  depend  upon  a 
condition,  "that  she  does  not,  during  his  life,  contract 
any  debt  to  the  amount  of  $20,  without  his  consent,  for 
vhich  Tie  may  be  made  accountable."  It  may  be  said 
that  for  necessaries  his  *consent  would  be  implied.  To  [*554| 
that  may  be  replied,  for  no  other  debt  but  for  necessaries 
could  he  be  made  accountable.  It  therefore  follows  that 
her  provision  is  made  to  depend  upon  her  not  contracting 
any  debt,  not  even  for  necessaries.,  unless  she  should,  in 
case  of  a  contest,  be  able  to  prove  that  she  so  contracted 
with  his  express  consent.  But  suppose  this  depended 
upon  her  contracting  a  debt  for  an  unnecessary  article, 
for  which  he  might  be  made  accountable  to  the  amount 
of  $20,  during  the  life  of  husband  and  wife ;  would  not 
that  render  this  proviso  too  uncertain?  In  the  restless 
case  of  Di^ry  v.  Drwy^  (2  Eden,  64,)  the  Earl  of  Hard- 
wicke  says :  "  Evet-y  certain  provision,  though  not  a 
jointure  within  the  act,  is  good  in  equity.  Again,  it  is 
to  be  freehold."  In  Dntry  v.  Drury^  the  house  of  lords 
yielded  to  the  words  in  that  settlement,  "  should  be  settled 
and  assured  in  the  manner  thereinafter  mentioned,  and 
also  that  the  defendant,  in  case  she  should  survive  the  said 
Sir  Thomas  Drury,  should  have  or  enjoy  an  annuity  or 
yearly  sum  of  six  hundred  pounds,  clear  of  all  taxes  and 
deductions  whatsoever,  during  her  life,  for  and  in  the 
name  of  her  jointure,"  &c.  (2  Eden,  38,  39,)  as  settling 
the  jointure  upon  a  freehold;  and  they  put  the  case  to 
the  judges  as  one  under  the  statute  of  jointures,  and  not 
as  a  case  upon  contract.  The  contract  in  this  case  has  no 
such  words  to  hang  upon.  It  is  a  naked  covenant,  bind- 
ing no  land ;  nor  could  it  at  any  time  have  been  placed 
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1881.       as  a  charge  upon  a  freehold,  as  the  Earl  of  Hardwickc 
-I'Cartoe     says  might  have  been  the  case  in  Drury  v.  Drury.  (1 
xier.      Roper,  Hus.  &  Wife,  486,  503 ;  Girling  v.  Zee,  1  Vert. 
63;  Freemount  v.  Dedire,  1  P.  Wms.  429;  3  id.  212;  8 
Atk.  327 ;   Carpenter  v.  Carpenter^  1  Vem.  440.)    But 
suppose  words  sufficient  had  been  found  in  this  con- 
tract, would  not  the  suspense  in  which  the  proTision 
was  placed,  that  is,  the   non-contracting  of  any  debt, 
&c.,  have  operated  as  an  objection  against  the  court 
of  equity's  decreeing  it  to  be  a  lien  on  any  specific 
property,  upon  the  ground  of  the  uncertainty  of  the  pro- 
vision's ever  taking  effect  ?    If  it  is,  as  Eden  says,  (3 
Eden,  74,)  doubted  whether  the  decision  in  The  Eaii  of 
BicchinghamsMre  v.  Drury  be  proper,  it  may  be  more  so 
[•555]        here,  as  that  case  was  undoubtedly  settled  upon  •pinci- 
ples  of  national  policy,  and  not  upon  principles  of  law, 
or  of  the  rights  of  persons ;  and  but  few,  if  any,  of  the 
considerations  urged  by  the  leading  members  of  the 
house  of  lords,  can  be  urged  here,  not  even  if  we  were 
about  establishing  a  rule  for  the  government  of  good 
society,  who  ape  the  nobility,  and  claim  an  alliance  with 
the  great  families  in  Great  Britain ;  for  I  believe  it  can- 
not be  pretended  that  tliey  have  any  jointure  houses  in 
tliis  state ;  nor  can  it  be  pretended  that  any  of  the  dread- 
ful consequences  would  follow  here,  by  rejecting  the  con- 
tract, that  Hard  wicke  supposed  would  in  Drury  v.  Drury. 
No  chancellor  here  will  be  liable  to  be  impeached  for  di 
recting  his  master  to  settle  the  terms  of  the  marriage  of 
his  ward,  &c. 

The  propriety  of  the  decision  may  well  be  doubted, 
then,  after  it  has  become  a  well  settled  principle  that  an 
infant  cannot  settle  his  freehold  in  jointure,  nor  a  female 
bind  her  real  estate  by  contract  of  marriage.  Yet,  upon 
the  authority  of  Drury  v.  Drury,  the  anomaly,  to  use 
the  word  of  Spencer,  that  a  female  infant  can  release  a 
right  in  another  estate  to  be  acquired,  when  she  cannot  in 
that  ^already  acquired,  is  contended  for.    The  jorisdictioD 
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0  court  of  equity  in  enforcing  contracts  of  mairiage       i^^i* 

ments,  as  well  as  all  other  contracts,  existed  before    M*c«rt6# 

tatnte  of  jointures.    (1  Roper,  479.)    Previous  to      tJut. 

assing  of  the  act,  various  contrivances  were  invented 

wjers  of  that  day  to  prevent  the  wife  from  taking 

r.    (1  Cruise,  195.    1  Roper,  IIus.  &  Wife,  456.) 

«  pressed  upon  the  legislature  to  pass  the  act  to  pre- 

what  was  considered  an  increasing  evil.    Now  it  is 

larkable  fact,  if  infants  could  bind  themselves  by  a 

ftct  for  a  provision  in  lieu  of  dower  to  be  enforced 

uity,  that  there  should  have  been  such  a  pressing 

sity  for  the  statute,  and  that  no  case  is  to  be  found 

e  the  passing  of  the  act,  nor  until  the  restless  case 

rwry,  to  show  that  equity  would  eriforce  such  con- 

\  of  infants  ;  and  we  presume  it  cannot  be  contended 

he  statutes  enlarged  the  jurisdiction  of  the  courts  of 

jr,  or  enabled  them  to  enforce  contracts  not  binding 

iiity  before  the  passing  of  the  act. 

IE  Chancellor.  Before  I  proceed  to  examine  the  [*656] 
ion  whether  the  ante-nuptial  contract  was  ever  an 
able  bar  to  the  wife's  right  of  dower  in  this  case,  I 
lotice  the  last  point  made  by  the  counsel  for  the  de- 
nts. It  is  supposed  by  them  that-  by  tlie  will  of  the 
or  he  intended  to  waive  his  right  to  insist  on  the 
luptial  contract;  and  to  give  the  widow  the  right  to 
her  dower  in  his  real  estate,  or  to  receive  the  pro- 
i  made  for  her  by  the  will,  or  that  made  previous  to 
larriage,  at  her  election.  On  a  careful  examination 
e  provisions  of  this  will,  I  am  satisfied  that  such 
'  could  have  been  the  intention  of  the  testator.  It  is 
the  provision  in  the  will  is  in  lieu  of  dower,  as  well 
the  marriage  articles ;  and  if  the  widow  accepted 
e  was  required  to  release  her  dower,  as  well  as  to 
j1  the  marriage  contract  The  counsel  who  prepared 
rill  undoubtedly  advised  the  testator  that  the  an  te- 
al contract  was  not,  at  law  a  bar  of  the  right  of 
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dower.  It  is  very  probable  that  he  also  iafomied  hhi 
there  was  even  doubt  as  to  its  being  an  equitable  bar.  It 
was  therefore  almost  a  matter  of  course  to  insert  a  clause 
in  the  will  declaring  this  new  provision  to  be  in  Iiien  of 
dower  as  well  as  of  the  marriage  contract ;  and  to  direct 
a  release  of  the  dower  as  well  as  the  cancelling  of  the 
contract.  In  the  clause  relative  to  the  election,  bowcTer, 
the  testator  is  careful  not  to  authorize  tlie  widow  to  elect 
between  her  dower  and  the  testamentary  provision ;  but 
only  between  the  provision  made  in  the  will,  in  Hen  of 
dower,  and  that  contained  in  the  ante-nuptial  contract, 
which  was  also  in  bar  of  dower.[l] 

[1]  If  the  bequests  to  the  widow  are  intended  to  be  in  lien  of  dovcr, 
■he  shall  elect,  and  not  take  both  as  doweress  and  under  the  wilL  Ii 
England,  the  intention  must  appear  on  the  face  of  the  wilL  In  ViigieiSi 
t^tiraony  dehors  has  been  receired.  Baily  y.  DunearCi  R^pM.,  4  MooriM; 
265,  266.  Bequest  of  a  slave  to  the  widow,  and  disposition  by  the  will  <tf 
all  the  balance  of  the  estate  to  others,  shall  not  be  constmed  as  intended 
to  be  in  lieu  of  her  dower  in  lands.  lb.  The  act  requires  the  widov 
to  elect  between  the  provisions  of  the  will  and  of  the  law,  only  ss  tP 
chattels  and  slaves ;  and  so  she  do  not  claim  under  and  against  the  viH. 
■he  may  have  both  her  devises  and  ben  dower.  Wood  r.  Zee,  6  ih  5& 
A  widow  claiming  dower,  and  having  it  partitioned  off  to  her  bylegil 
process,  and  holding  and  enjoying  the  same  for  several  yean,  has  madt 
her  election,  and  cannot  afterward  set  it  aside  and  claim  the  third  in  fct 
simple,  under  the  etattlte,  when  the  estate  is  nearly  settled.  QnarUt^- 
Oar  ret,  4  Desau.  146.  A  widow  cannot  be 'compelled  to  elect  before  the 
estate  is  settled  ;  and  if  the  will  allows  her  an  annuity  until  the  estate  ii 
settled,  it  is  no  objection  to  the  payment  of  the  annuity,  that  shebssnot 
elected.  Jlall  v.  Hall,  2  McCord*s  Ch.  Rep.  280.  In  some  eases  tlie 
widow  has  been  allowed  to  retract  from  an  election  prematurely  made,  tin 
condition  of  the  estate  not  being  known.  lb.  There  are  two  claasei  of 
cases  of  election:  1.  Where  there  are  inconsistent  dispositions;  andl 
Where  a  condition  is  annexed  to  the  gift.  lb.  806.  If  a  devise  of  land, 
in  Virginia,  to  the  widow,  appear  from  circumstances  to  be  intendsd  in 
lieu  of  dower,  she  must  make  her  election,  and  cannot  take  both,  fferkti 
T.  Wren,  7  Cranch,  870.  If  the  widow  does  not  renounce  her  hosband*! 
will  within  one  year  after  his  death,  she  loses  her  distributive  share  of  tks 
personal  estate,  and  is  confined  to  the  provisions  of  the  wiU;  butitee* 
titled  to  her  dower  in  the  lands.  Blunt  v.  Che,  5  Call,  4S1.  A  husband 
eonreyed  real  estate  in  fee,  without  his  wife's  joining.  Afterward,  by  viU 
be  bequeathed  to  the  wife  a  third  of  the  remainder  of  hia  real  and  parwwnS 
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le  question  whether  an  infant  was  barred  by  a  jointure 
e  before  marriage,  was  for  a  long  time  unsettled  in 
land.  Lord  Coke  says :  "  If  the  jointure  be  made 
re  marriage,  the  wife  cannot  waive  it  and  claim  her 
er  at  the  common  law."     (1  Inst.  36,  b.)    And  in  a 

in  the  hand  writing  of  Lord  Hale,  in  the  margin  of 
3's  Institutes,  he  remarks :  "  Tliough  she  be  within 
as  we  see,  she  cannot  waive."    This  note,  made  more 

100  years  previous  to  the  final  decision  of  the  ques- 
in  the  house  of  lords,  is  the  first  dictum  which  I  have 
I  able  to  find  on  this  subject.  Tlie  first  judicial  de- 
lination  appears  to  be  in  *the  case  of  Jordan  v.  Sav- 

before  Lord  King,  in  1733.  (2  Eq.  Ca.  Abr.  102.) 
t;  was  not  a  legal  jointure  under  the  statute,  neither 

the  ante-nuptial  provision  set  up  in  bar  of  legal 
er.  The  estates  of  the  husband  were  copyhold ;  in 
3h,  by  the  custom  of  tlie  manor,  the  wife  was  entitled 
le  whole  for  life,  as  her  free  bench.  The  land,  by  an 
-nuptial  contract,  was  settled  in  such  a  manner  as  to 
I  her  only  the  moiety,  on  the  death  of  the  husband, 
le  nature  of  a  jointure,  and  in  lieu  of  her  customary 
te.  The  wife  being  an  infant,  the  question  was 
ther  slie  had  a  right  to  waive  the  provision  made  by 

contract,  and  claim  lier  customary  estate  in  the 
le.  And  the  court  of  chancery  considered  the  ante- 
tial  settlement  an  equitable  bar  of  the  customary 
rision  of  tlie  infant,  by  analogy  to  the  statute  respect- 
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e,  "  as  and  for  her  right  of  dower  during  her  life.**  She  accepted  it 
,  that  it  was  a  relinquishment  of  her  claim  for  dower  out  of  the  realty 
h  had  been  conveyed  by  the  husband  alone,  as  well  as  of  the  lands 
eof  the  husband  was  seized  at  the  time  of  making  his  will.  Steele  ▼. 
*r,  1  Edwards,  435.  W^here  a  legacy  to  a  wife  is  not  declared  by  ez- 
terms  to  be  in  lieu  of  dower,  it  will  not  be  so  intended  unless  such 
tion  c<in  be  deduced  by  clear  and  manifest  implication  from  the  pro- 
as of  the  will ;  so  that  the  claim  of  dower  would  be  inconsistent  with 
rill,  and  repugnant  to  its  dispositions.  It  most,  in  fact,  if  admitted, 
rb  and  defeat  the  will     IK  451.     See  Waterman's  Am.  Ch.  Dig.  tit 


667  CASES  m  CHANCERY. 

1881.  ing  jointures,  and  that  the  infant  was  bound  to  accepl 
ITCurtM  the  provisions  as  an  equitable  jointure.  In  the  case  of 
T4»U«r.  ^*^  ^-  ^^^»  ^^  ^'^^^'  (Barnard.  Ch.  R.  117,)  tlie  lord 
chancellor  asserted  the  same  principle,  though  the  ques- 
tion was  not  directly  before  him  there.  And  it  was  again 
recognized  in  1748,  in  the  case  of  Ilarvey  v.  Ashkn^ 
(Wilm.  R  219,  n.)  In  a  case  before  the  master  of  the 
rolls,  in  1734,  {Carey  v.  WiUis,  9  Vin.  Abr.  249,)  Sir  Jo- 
seph  Jekyll  is  said  to  have  held  a  different  language.  Sj 
a  note  of  that  case  from  the  register's  book,  however,  it 
will  be  found  that  the  wife  claimed  the  riglit  of  election, 
on  the  ground  that  it  was  not  agreed  that  the  ante-nnptiai 
provision  should  be  in  lieu  of  dower.  (See  1  Roper,  Has. 
&  Wife,  466.)  Tlie  question  as  to  an  infant's  being  bound 
by  a  jointure,  I  presume  could  not  have  been  discussed  in 
tlmt  case ;  and  it  is  very  improbable  that  a  master  of  the 
rolls  would  undertake  to  overrule  the  decision  which  the 
lord  chancellor  had  made  but  a  few  montJis  before  in  the 
case  of  Jordan  v.  Savage. 

In  1760,  the  case  of  Drury  v.  Drury  came  before 
Lord  Henley,  afterwards  Earl  of  Nortliington,  and  was 
twice  argued  at  great  length,  occupying  in  the  \rhole 
seven  days.     It  resulted  in  a  decision  by  him,  that  an  in- 
fant was  not  barred  of  her  dower,  either  by  a  legal  or  an 
equitable  jointure.    The  cause  came  before  the  house  of 
[*558]        lords  on  appeal,  1762,  and  this  *disputed  question  was 
finally  put  at  rest  in  tliat  country.     Although  tliree  very 
respectable   common   law  judges   concurred  in  opinion 
with  Lord  Henley,  that  an  infant  was  not  bound  by  a 
jointure  in  any  case,  yet  the  weight  of  authority,  as  well 
as  the  weight  of  judicial  talent,  was  clearly  in  favor  of 
the  decision  of  the  house  of  lords,  on  the  appeal.    This 
case,  as  reported  by  Brown,  (5  Bro.  P.  C.  570,  Earl  of 
Buckingham  v.  Dniry^)  merely  contains  the  statement 
of  tlie  case,  the  arguments  of  counsel,  and  the  reversal  of 
the  decree.    But  in   the  notes   of  the  judgments  and 
opiniona  of  Ch.  J.  Wilmot,  published  forty  years  after 
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wards,  his  very  able  and  elaborate  opinion  on  this  ques-  1881. 
tion  is  now  found.  (Wilmot's  Opinions,  177.)  He  ex-  M'CaruT 
amined  this  question  at  great  length,  and  with  much 
ability,  and  seems  to  have  exhausted  thereon  the  whole 
store  of  ancient  learning,  in  relation  to  tlie  rights  and 
liabilities  of  infants.  He  concurred  in  opinion  with  the 
majority  of  the  common  law  judges,  that  the  infant  was 
barred.  And  by  a  reference  to  the  report  of  this  case  by 
a  grandson  of  Lord  Northington,  (2  Eden's  R.  60,)  more 
recently  published,  it  appears  that  the  venerable  Earl  of 
Hardwicke,  who  held  the  great  seal  with  such  extraordi- 
nary reputation  for  about  twenty  years,  but  relinquished 
it  on  the  formation  of  Pitt's  first  ministry,  in  1756,  con- 
curred with  a  majority  of  the  judges,  and  delivered  a 
most  able  opinion  on  the  question  in  the  house  of  lords. 
It  also  appears  that  the  able  and  distinguished  Lord 
Mansfield,  then  a  member  of  the  house  of  peers,  also 
took  a  part  in  the  decision,  and  voted  in  favor  of  a  rever- 
sal of  tlie  decree. 

In  that  case  the  ante-nuptial  contract  was  entered  into 
by  the  lady  while  under  age,  and  was  executed  by  her  in 
the  presence  of  her  guardian,  who  subscribed  the  same  as 
a  witness.  The  husband  agreed  that  in  case  his  intended 
wife  should  survive  him,  his  heirs,  executors  or  adminis- 
trators should  pay  her,  during  her  life,  an  annuity  of 
.-£600,  for  and  in  the  name  of  her  jointure ;  which  provi- 
sions she  agreed  to  accept,  in  full  satisfaction  of  her 
dower,  and  of  her  allowance,  under  the  statute  of  distri- 
butions. It  was  therefore  finally  settled  by  that  case, 
that  an  infant  is  bound  at  law  by  a  legal  jointure;  and 
that  in  equity,  in  analogy  to  the  legal  *rule,  the  infant  [♦559^ 
may  also  be  barred  by  an  equitable  jointure,  settled  upon 
her  before  marriage,  by  the  consent  and  approbation  of 
her  parents  or  guardian.  Although  some  members  of 
the  profession  entertained  doubts  of  the  correctness  of 
this  decision,  yet  as  it  was  made  by  the  court  of  the  last 
resort,  and  with  the  entire  approbation  and  concurrencQ 
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1881        of  the  most  distinguished  judges  in  England,  it  became 
&rcarte«     the  settled  law  of  the  land  as  to  all  cases  coming  within 
TtfUtf.      ^^^^  same  principles.     And  being  made  previous  to  om 
separation  from  the  mother  country,  it  must  be  considered 
equally  binding  on  us  here.     An  equitable  jointure,  or  a 
competent  and  certain  provision  for  the  wife,  in  hen  of 
dower,  if  assented  to  by  the  father  or  tlie  guardian  of  the 
infant  before  marriage,  and  to  which  there  is  no  othei 
objection  but  its  mere  equitable  quality,  is  therefore  an 
equitable  bar.     {Corhit  v.  Corhit,  1  Sim.  &  Stu.  R  612.) 
Perhaps  a   strictly   legal  jointure,  under  the  statute 
which  was  in  force  at  the  time  this  ante-nuptial  contracl 
was  made,  was  a  bar,  a  provisione  viri;  and  that  the 
actual  consent  of  the  wife  or  her  guardian  need  not  be 
proved  to  establish  tlie  validity  of  such  a  jointure.    But 
even  in  such  a  case,  I  apprehend  it  would  bo  a  fraud  upon 
the  wife,  and  would  not  bind  her  in  equity,  if  the  fact, 
that  a  provision  in  lieu  of  dower  had  been  made,  was 
intentionally  concealed  from  her  and  her  friends  or  legal 
protectors  until  after  the  marriage.     By  the  revised  stat- 
utes, to  constitute  a  valid  bar  of  dower,  the  provision  by 
way  of  jointure  must  be  expressly  assented  to  in  writing, 
by  the  lady  if  an  adult,  and  both  by  her  and  her  fatlier 
or  guardian  if  she  is  an  infant.     (1  R.  S.  741.)    Tlie  dis- 
tinction between  legal  and  equitable  bars  is  now  abolished; 
and  hereafter  the  infant  will  be  bound  in  the  same  case« 
and  to  the  same  extent  as  an  adult. 

In  the  case  of  infants,  under  the  former  law,  this  conrt, 
as  to  equitable  bars,  proceeded  only  in  analogy  to  the 
statutory  provision.  But  an  adult  female  might  in  equity 
bind  hei-self  by  an  ante-nuptial  agreement,  to  receive  a 
simple  pecuniary  provision,  although  uncertain  as  to  the 
time  of  its  commencement,  or  as  to  tlie  extent  of  its 
duration.  (Per  Lord  Alvanley,  4  Bro.  C.  C.  513.  Clancy, 
r*560]  221,  2  1  Mad.  R.  613.)  To  make  *a  mere  equitable 
jointure  binding  on  the  infant,  it  was  necessary  tliat  the 
provision  should  be  as  beneficial   to  the  infant,  and  bs 
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certain,  as  that  required  in  a  legal  jointure  to  constitute  a       issi. 
legal  bar.    In  other  words,  it  must  be  a  provision  to  take    IfCartec 
effect  in  possession  or  profit  immediately  on  the  death  of      .j.^^ 
the  husband  and  to  continue  during  the  life  of  the  widow ; 
it  must  be  made  with  the  express  or  implied  assent  of  the 
parent  or  guardian,  and  in  satisfaction  or  in  lieu  of  dower ; 
and  it  must  be  a  reasonable  and  competent  livelihood  for 
the  wife,  in  reference  to  the  circumstances  and  situation 
in  life  of  the  parties,  the  value  of  the  husband's  estate, 
and  the  extent  of  the  wife's  portion  received  with  her  on 
the  marriage.     (1  Inst.  36,  b.     4  Kent's  Com.  53.     Wil- 
mot's  Opinions,  209.) 

In  this  case  the  wife  brought  no  portion  to  the  hus- 
band ;  and  he  left  a  large  real  estate.  By  the  ante-nup- 
tial contract  he  gave  to  her,  in  addition  to  the  furniture  and 
plate,  an  annuity  of  $1200,  to  commence  immediately  on 
liis  death ;  and  he  made  it  an  equitable  charge  upon  the 
real  and  pereonal  estate  of  which  he  should  die  seized  and 
possessed.  The  answer  to  the  sugggestion  that  the  whole 
ijstate  might  be  disposed  of,  or  dissipated,  before  his 
ieath,  appears  to  have  been  given  by  Lord  Hardwicke, 
in  the  case  in  the  house  of  lords,  (2  Eden's  R.  67 ;)  that 
'  tlie  spending  of  the  property  on  which  the  equitable 
jointure  was  charged  would  be  an  eviction  in  equity,  and 
consequently  would  have  remitted  her  to  her  dower,  in 
malogy  to  the  eviction  of  the  jointure  at  law." 

The  only  objections  therefore  to  this  ante-nuptial  pro- 
vision, as  a  valid  bar  of  dower,  in  equity,  are  the  con- 
litions  annexed  to  the  commencement  and  continuation 
)f  the  annuity.  And  as  the  infant  is  only  bound  by  an 
equitable  jointure,  in  analogy  to  the  statute,  if  these  con- 
litions  would  not  have  been  binding  on  her  as  a  legal 
jointure,  had  they  been  contained  in  a  conveyance  of  a 
roebold  estate  before  marriage,  tliey  cannot  now  consti- 
ate  an  equitable  bar. 

It  seemed  to  be  taken  for  granted  by  the  counsel  for 
ho  complainant  on  the  argument,  that  the  conveyance  of 
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18B1.  ai*  estate  before  marriage,  to  an  adult  female,  dnriiig  her 
STCartM  widowhood,  by  way  of  jointure,  would  bar  lier  right  of 
TcUff.  dower ;  and  could  not  be  waived  by  her  after  the  deatl 
of  the  ^husband.  But  I  do  not  think  the  counsel  on  either 
side  examined  that  question  with  their  usual  indnstrjr 
and  discrimination.  The  only  case  I  have  been  able  to 
find,  in  which  the  question  has  arisen  on  such  a  limitation, 
is  the  one  reported  by  Sir  Francis.  Moore,  in  the  third 
year  of  the  reign  of  Queen  Elizabeth.  (Moore's  R  31, 
pi.  103.)  By  that  case  it  appears  that  the  husband,  by 
his  will,  devised  all  his  lands  to  his  wife,  during  her 
widowhood,  in  lieu  of  dower ;  and  after  his  death  she 
entered  under  the  devise,  and  again  married.  Chief  Jus- 
tice Dyer  thought  the  right  of  dower  was  only  suspended 
during  the  continuance  of  the  particular  estate.  But 
Weston  and  Benloe,  justices,  held  that  the  estate  was  a 
fteehold,  and  only  determinable  by  her  own  act ;  and  as 
she  had  accepted  of  the  particular  estate  in  the  whole 
premises,  as  a  jointure,  she  could  not  afterwards  claim 
dower  in  the  remainder  also.  In  Vernon's  case,  which 
came  before  the  same  court  a  few  years  afterwards,  (3 
Dyer's  R.  317,  a ;  Benloe  &  Dal.  R.  210 ;  4  Coke's  K.  1 ;  3 
Leon.  R.  28,  S.C.,)  an  estate,  by  way  of  jointure,  was  grant- 
ed by  the  husband,  after  marriage,  to  the  wife  for  life,  on 
condition  that  she  performed  the  will  of  her  husband. 
After  his  death  she  agreed  to  this  jointure,  and  took  posses- 
sion of  the  land  so  granted  to  her ;  and  it  was  held,  by  a  ma- 
jority of  the  court,  to  be  a  goo^l  legal  jointure,  within  the 
statute.  It  will  be  seen  that  in  neither  of  tliese  cases  was 
the  jointure  binding  on  tlie  wife,  if  she  had  not  assented 
thereto  after  her  title  to  dower  had  accrued ;  it  being 
made  during  coverture.  Both  cases,  therefore,  caine 
within  tlie  ninth  section  of  the  statute  concerning  usei 
and  wills.  (27  Hen.  8,  ch.  10.  1  Evans'  Statutes,  414.) 
By  examining  that  section  it  appeare  that  the  widow  is 
bound  by  tlie  acceptance  of  a  freehold,  given  to  her  d^^ 
ing  coverture,  "  for  the  term  of  her  life,  or  otherwise,  in 
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jointure."  The  voluntary  acceptance  of  a  conditional  or  IMI* 
determinable  fee,  after  the  death  of  tlie  husband,  is  there*  ICCarUt  ' 
fore  within  the  words  of  that  section  of  the  statute.  Ajnd  x«U«r. 
in  both  of  these  cases  the  court  placed  their  decisions 
upon  the  voluntary  acceptance  of  the  jointure,  by  the 
widow.  In  the  case  of  the  JEdrl  of  Buchinghamahire  v. 
Drury,  Chief  Justice  Wilmot  says  :  "  The  different  *form  [♦563] 
of  pleading  a  jointure  made  before  and  after  marriage,  ia 
extremely  material,  to  prove  that  it  is  the  act  of  the  hus- 
band which  makes  the  bar  in  the  one  case,  and  the  subse- 
quent agreement  of  the  wife  which  makes  the  bar  in  the 
otlier.''  (Wilmot's  Op.  215.)  Bacon  also  says :  "  If  an 
estate  be  limited  to  the  wife  on  condition,  her  acceptance 
of  such  a  conditional  jointure  makes  it  good."  (3  Bac- 
Abr.  714,  Jointure,  B.  2.)  This  distinction  does  not  seem 
to  have  been  noticed  by  Roper,  who  says,  generally,  that 
"if  the  jointure  be  limited  to  the  wife  after  the  death  of 
her  husband,  durante  mduitaU^  or  upon  condition  that 
she  perfonn  her  husband's  will,  &c.,  such  limitations, 
made  in  lieu  of  dower,  will  be  good  legal  jointures."  (1 
Roper's  JHus.  &  W.  462.)  But  Vernon's  case,  as  reported 
in  Coke,  is  the  only  authority  he  refers  to,  to  support  this 
position.  Clancy,  on  the  other  hand,  recognizes  the  dis- 
tinction. He  lays  down  the  rule  that  an  estate  for  the  life 
of  the  widow,  on  condition,  is  a  good  jointure,  within  the 
intent  of  the  act,  if  the  widow  enters  and  accepts  the 
conditional  freehold.  He  then  adds :  ''  But  it  would  seem 
that  a  jointure  of  this  description,  although  it  were  before 
mamage,  would  not  be  binding  on  the  widow,  unless, 
after  the  husband's  death,  she  enters  and  accepts  the  con- 
ditional estate."  And  he  also  refers  to  Vernon's  case,  as 
reported  by  Lord  Coke,  to  sustain  that  opinion,  (Clancy, 
209.) 

Tins  distinction,  I  think,  may  be  supported  on  principle. 
Lord  Coke  says  :  "  Reasonable  and  legitimate  dower  be- 
longs to  every  woman,  of  a  third  part  of  all  the  lands 
and  tenements  of  which  the  husband  was  seized  in  bis 
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1881'       demesne  as  of  fee."    (Co.  Lit.  36  b.)    Doti  lexfavit  ig  f 
M'Cartee     legal  maxim.    And  Lord  Bacon,  in  bis  reading  on  the 
xJler.      statute  of  uses,  says  it  is  tlie  common  by-word  of  the  law, 
that  the  law  favoretb  three  things:   life,  liberty,  and 
dower.    It  was  not,  therefore,  the  intention  of  the  statute 
respecting  jointures,  to  deprive  the  widow  of  her  common 
law  right,  without  a  fair  equivalent.    Hence,  if  she  is  to 
be  barred  a  provisione  viri  merely,  she  must  have  an 
estate  equal  in  its  commencement  and  duration  with  that 
which  the  common  law  has  provided ;  and  unclogged 
with  conditions  and  restrictions  which  may  destroy  the 
right.    But  with  her  own  assent,  a  less  certain  proviaioii 
[•563]        of  freehold  may  be  *substituted.    At  the  time  of  makipg 
this  statute,  a  freehold  estate  alone  was  considered  a  fair 
equivalent  for  a  freehold ;  and  therefore,  at  law,  the  ac- 
ceptance of  such  an  estate  only  was  held  to  be  a  bar  of 
dower,  which  was  a  freehold.(a)    K  such  an  estate  was 
settled  on  the  wife,  although  it  was  a  base  or  determinable 
fee  and  might  not  continue  for  her  life,  if  she  entered  on 
the  estate  and  elected  to  receive  it  in  lieu  of  dower,  after 
the  death  of  her  husband,  she  was  concluded  by  such 
election,  in  analogy  to  the  principle  by  which  she  was 
concluded  at  the  common  law,  by  the  acceptance  of  dower 
ad  ostium  ecelestcB,  or  ex  assensu  patrisj  after  the  death 
of  the  husband.    A  court  of  equity  therefore,  by  analogy, 
will  bar  the  right  in  the  one  case  by  an  adequate  provi- 
sion of  equal  duration  with  her  dower,  settled  on  her  be- 
fore marriage  ;  and  in  the  other,  by  her  voluntary  agree- 
ment, before  the  marriage,  or  after  its  terminatioD,  to 
accept  any  fair  equivalent,  without  regard  to  the  continu- 
ance of  the  provision.     But  in  tlie  latter  case,  as  an  infant 
was  incapable  of  consenting,  before  the  recent  statute, 
she  was  not  bound  in  equity  by  an  ante-nuptial  provision, 
clogged  with  conditions  limiting  its  duration ;  and  she 
might  make  her  election  after  the  disability  was  removed 

(«)  See  Jtekliug'e  Analogy  between  Legal  and  E<fmtable  JSnaU.p.  M 
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The  condition  that  the  wife  should  live  chaste,  inserted       ^^^^' 
In  these  marriage  articles,  could  not  be  objectionable ;    M*Cartee 
because  a  breach  of  that  condition  would  equally  have      xeuVr. 
forfeited  her  dower.     As  to  the  condition  that  she  should 
not  run  her  husband  in  debt,  I  have  more  doubts. 

The  other  objection,  that  the  annuity  was  limited  to  the 
widowhood  of  the  infant,  and  has  not  been  accepted  by 
her  since  the  removal  of  her  disability  to  contract  or  as- 
sent, I  must  consider  fatal  to  the  complainant's  claim  of 
an  equitable  bar.  In  ordinary  marriages,  such  a  limita- 
tion might  not  be  considered  as  unreasonable.  The 
chances  of  the  wife's  outliving  the  husband  are  about 
equal ;  and  if  she  survives,  she  will  probably  have  ar- 
rived at  an  age  when  it  may  not  be  considered  a  very 
great  hardship  if  she  is  compelled  to  live  single,  to  pre- 
serve her  jointure.  But  when  an  old  man  of  ^seventy-  [*564J 
five  marries  a  lady  too  young  even  to  make  a  valid  con- 
tract to  bar  her  dower ;  when  the  frost  of  January  weds 
the  bloom  of  May,  such  a  condition  as  this  is  inequitable 
and  unjust.  After  she  has  sacrificed  her  youth  to  him,  to 
share  his  frozen  couch  for  a  few  years  at  farthest,  it  is  un- 
reasonable to  impose  upon  her  the  obligation  of  living 
single  for  the  rest  of  her  life,  as  the  condition  upon  which 
alone  she  is  permitted  to  retain  an  equitable  equivalent 
for  her  dower  in  his  large  estate.  Such  a  provision,  and 
xmder  such  circumstances,  ought  not  to  be  enforced,  as  an 
equitable  jomture,  against  an  infant  who  has  done  no  act 
to  sanction  it  since  the  death  of  the  husband. 

Another  objection  to  granting  equitable  relief  in  this 
case  is,  that  the  complainant  has  substantially  assigned  to 
the  widow  the  third  part  of  the  rents  and  profits  of  the 
estate,  as  her  legal  dower.  As  both  parties  acted  on  the 
supposition  that  the  ante-nuptial  contract  was  not  bind- 
ing on  the  widow,  if  they  were  under  a  mistake,  it  might 
perhaps  be  remedied  at  this  time,  provided  both  parties 
could  be  restored  to  the  situation  in  which  they  were 
placed,  in  respect  to  this  matter,  when  that  assignment 


SM  CASES  IN  CHANCERY, 

^^^^       took  place.    Bat  if  the  complainant  has  been  deceived  » 
UVBst%9    to  his  equitable  rights,  he  has  also  been  the  means  of  de 
TeUw.      ceiying  her,  by  not  setting  np  this  eqni table  claim  in  doa 
season.    If  she  had  supposed  that  she  was  to  lose  boA 
her  annuity  and  her  dower  by  marrying  a  second  time,  i' 
is  very  probable  she  would  have  postponed  tlie  raarriagr 
until  she  could  make  some  composition  with  the  deviseei 
in  regard  to  this  annuity.   At  her  age,  and  with  the  power 
of  continuing  tlie  annuity  for  life,  if  she  pleased,  she  cer 
tainly  could  have  obtained  a  very  liberal  allowance  in 
consideration  of  the  relinquishment  of  future  payments. 
Where  there  is  merely  an  equitable  bar  of  dower,  it  is 
certainly  optional  with  the  heir  or  devisee,  whether  he  will 
insist  on  it  or  otherwise.    If  he  assigns  dower  under  Bud 
circumstances,  this  court  will  not  relieve  him,  except  upon 
some  new  ground  of  equity — as  mistake  or  accident ;  and 
in  such  case  too,  he  should  offer  to  do  equity.     Under  the 
circumstances  of  this  case,  if  any  relief  as  against  the 
widow's  dower  could  be  granted,  it  should  be  on  the  con- 
•665]         dition  of  paying  to  her  the  *annuity  for  life,  or  a  fair 
equivalent  therefor,  notwithstanding  her  marriage  since 
the  assignment  of  dower. 

It  is  said  however  that  the  complainant  is  a  mere  trns- 
tee,  and  therefore  that  his  acts  are  not  binding  on  the 
cestui  qtie  trust.  I  do  not  intend  to  express  any  definite 
opinion  on  that  point  at  this  time  ;  but  under  the  decision 
of  the  court  of  errors  in  respect  to  this  will,  I  doubl 
whether  the  executors  are  trustees  for  any  one.  Tliere  is 
no  allegation  in  the  bill  that  there  are  any  heirs  of  the 
testator  in  existence  capable  of  taking  this  estate  bj 
descent,  or  as  cestui  que  trusts  by  implication.  If  there 
are  any,  they  should  be  parties  ;  so  that  the  decree  might 
bind  them,  if  they  are  not  already  bound  by  the  act  of  the 
executor  in  assigning  dower.  If  the  legal  and  equitable 
estate  are  united  in  the  executors,  on  the  ground  that 
they  took  a  conditional  fee  which  has  become  absolute  b^ 
the  death  of  the  child,  this  objection  to  the  validity  of  the 
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assignment  of  dower  is  untenable.    If,  on  the  other  hand,       iwi- 
tlieir  estate  terminated  with  the  life  of  the  child  of  the  in  the  nuittv 
testator  and  tlie  land  escheated  to  the  state  for  want  of  *^^5*"*«^"' 
heirs,  the  complainant  has  no  equitable  rights  to  protect, 
and  this  bill  cannot  be  sustained.    A  defendant  in  an 
ejectment  suit  who  has  no  interest  in  the  land,  either  in 
his  own  right  or  as  tlie  trustee  or  legitimate  representative 
of  another,  cannot  come  here   to  set  up   an  equitable 
defence  to  the  suit.    If  neither  of  the  parties  to  the  suit 
have  any  equitable  claim  to  the  property  in  dispute,  this 
court  will  leave  them  to  their  legal  rights,     {Meigs  v. 
Dimock,  6  Conn.  K.  458.) 

Tlie  order  of  the  vice  chancellor  denying  the  applica- 
tion for  an  injunction  was  correct :  and  must  be  affirmed, 
with  casts. 


•In  the  matter  of  G.  and  E.  Conodon,  infants.  *566| 

The  provision  of  the  revised  statutes,  which  authorizes  the  general  guardian 
of  an  infant  tenant  in  common,  with  the  consent  of  the  court  of  chancery, 
to  agree  to  a  sale  of  the  estate,  for  the  purpose  of  making  partition,  does 
not  authorize  the  gnardinn  to  sell  to  a  co-tenant,  but  only  to  join  with 
the  other  tenants  in  common  in  a  sale  of  the  joint  interest  in  the 
property. 

The  court  will  not  authorize  the  guardian  to  join  in  a  sale,  except  on  the 
report  of  a  master  that  sueh  sale  is  necessary  and  proper;  and  the  guar- 
dian must  give  security  for  the  faithful  performance  of  his  trust  on  such 
Bale,  and  to  bring  the  proceeds  of  the  infant's  share  into  court,  or  U> 
invest  and  account  for  the  same,  as  the  court  shaU  direct 

If  a  co-tenant  wishes  to  buy  the  infant's  share  in  an  estate  which  cannot  be 
divided,  and  is  willing  to  give  the  fair  value  thereof,  the  general  guard- 
ian should  apply  for  liberty  to  sell,  under  the  article  of  the  revised  statf 
utes  relative  to  the  sale  and  disposition  of  infants'  estates. 

[t  is  a  sufficient  ground  to  authorize  a  sale  of  an  infant's  property,  that  it 
is  held  in  common  with  adults,  and  that  the  value  of  the  estate  is  smaU, 
in  comparison  with  the  expense  of  a  partition  suit,  to  which  it  must 
otherwise  be  subjected. 

C.  F.  iNGALLd,  in  behalf  of  the  general  guardian  of  the  Angnrt  4tk 
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1881.       infants,  presented  a  petition  under  the  86th  section  of  the 

In  the  matter  title  of  the  revised  statutes,  relative  to  the  partition  of 

of  CongdoiL  j^jjjg^  (2  R  S.  330,)  praying  that  the  guardian  might  be 

permitted  to  sell  the  share  of  the  infants  in  the  premises 

to  the  adult  owners  of  tlie  other  shares.     The  premises 

consisted  of  a  farm  of  about  180  acres. 

The  Chancellor.  The  object  of  the  section,  under 
which  this  application  is  made,  was  not  to  authorize  the 
guardian  of  an  infant  tenant  in  common  to  sell  to  his  co- 
tenants.  It  was  to  authorize  him  to  join  with  them  in  a 
sale  of  the  property,  where  it  is  so  situated  that  it  cannot 
be  partitioned  without  great  prejudice  to  the  owners; 
and  where  a  sale  would  be  decreed  on  a  bill  filed  for  that 
purpose.  Even  in  those  cases  the  court  will  not  authorize 
the  general  guardian  to  join  in  a  sale,  unless  upon  the 
report  of  a  master  that  such  a  sale  is  necessary  and 
proper.  And  the  guardian  must  also  give  a  bond,  with 
two  sujBScient  sureties,  in  double  the  value  of  the  share  of 
the  infant  in  the  property,  and  the  interest  thereon  during 
[*667]  minority,  conditioned  for  the  faithful  ^performance  of  the 
trust  by  such  guardian  on  the  sale,  and  to  bring  tlie  pro- 
ceeds into  court,  or  to  invest  and  account  for  the  same,  as 
the  court  shall  direct. 

If  it  is  for  the  interest  of  the  infant  to  sell,  and  the  co- 
tenant  is  willing  to  buy  his  share  at  its  fair  value,  the 
proper,  as  well  as  the  more  simple  mode  of  proceeding, 
is  to  apply  to  the  court  under  the  article  of  the  revised 
statutes  relative  to  tlie  sale  and  disposition  of  infants'  es- 
tates. (2  K.  S.  193,  §  170.  Kulel57,&c.)  Tlie. fact  that 
the  property  of  an  infant  is  liable  to  the  expense  of  a  pro- 
ceeding in  partition,  by  adult  owners  of  an  undivided 
share  thereof,  is  always  taken  into  consideration  in  decid- 
ing upon  the  propriety  of  authorizing  a  salo.  And  it  is 
always  a  good  reason  for  selling  the  infant's  undivided 
share,  under  tliis  article,  that  the  estate  is  held  in  common 
with  adults ;  and  that  the  value  of  the  estate  is  small, 
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ivhen  t5ompared  with  the  expense  of  a  partition  suit,  to       issi. 
which  it  will  be  subjected,  if  a  sale  by  a  special  guardian     corning 
should  be  refused. 

In  this  case  an  application  must  be  made  for  a  sale 
under  that  provision  of  the  statute ;  and  the  co-tenant,  or 
any  other  person*  can  then  become  the  purchaser,  at  a 
fair  valuation. 


T. 

Wliitfli 


Corning  &  Nobton  v.  WnrrE. 

The  judgment  creditor  who  first  files  his  bill  in  chancery  obtains  a  priority 

in  relation  to  the  property  and  effects  of  the  defendant  which  cannot  h% 

reached  by  execution  at  law. 
An  insolyep.t  may  assign  his  property  for  the  benefit  of  aU  his  creditors, 

rateably,  without  depriving  himself  of  the  privilege  of  applying  for  a 

discharge  from  imprisonment  for  debt,  under  the  statute. 
An  assignment,  after  the  lien  of  a  creditor  has  attached  by  the  filing  of  a 

bill,  only  conveys  the  property  to  the  assignee  subject  to  that  lien. 

The  bill  in  this  cause  was  filed  by  judgment  creditors  August  4tk 
to  reach  the  equitable  assets  of  the  defendant,  after  an 
execution  at  law  issued  against  him  had  been  returned 
unsatisfied.  The  defendant,  in  his  answer,  admitted  the 
rights  of  tlie  complainants,  and  that  he  possessed  equitable 
assets ;  but  alleged  *that  he  had  other  judgment  creditors  [*568 

whose  executions  were  unsatisfied.     And  he  insisted  that 
they  were  entitled  to  a  share  of  his  property. 

Ira  Siarrisy  for  complainants. 

J.  a.  LawrencBy  for  the  defendant. 

The  Chancellob.  This  court  has  frequently  decided 
that  the  creditor  who  first  files  his  bill  here  to  reach  the 
defendant's  property,  which  caRuot  be  sold  on  an  execu- 
tion at  law,  obtains  a  preference ;  and  that  the  defendant 

Vol.  n.  44 
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1881.       has  no  right  to  object  that  there  are  otber  creditors  wkisa 
Corning     debts  he  had  also  refused  to  pay  out  of  such  property, 
^1^'^      Equality  among  creditors  is.  equity,  whether  their  debts 
are  in  judgment,  or  otherwise;  and  every  debtor  has  the 
right  to  act  upon  that  principle,  without  impairing  any 
of  his  rights.     He  cannot  be  discharged  under  the  insol- 
vent acts,  if  he  gives  a  preference  to  one  creditor  over 
another,  knowing  himself  to  be  insolvent.     But  if  he  is  an 
honest  man,  and  wishes  to  put  all  his  creditors  upon  an 
equality,  he  may  assign  his  property  to  his  creditors,  to  be 
distributed  among  them  rateably  ;  or  he  may  convey  it  to 
some  responsible  trustee,  to  be  applied  to  the  payment  of 
all  his  debts,  without  giving  preference  to  any.    If  he 
does  this  before   any  of  the   creditors  have  obtained  a 
preference  at  law,  or  by  filing  a  bill  in  this  court,  they 
will  all  be  placed  on  a  footing  of  equality.    But  the  filing 
of  the  bill  here,  under  the  provisions  of  the  revised  stat- 
utes, operates  as  an  attachment  of  property  which  cannot 
be  levied  on  at  law.     It  gives  to  the  vigilant  creditor  a 
right  to  a  priority  in  payment ;  and  the  creditor  who  next 
files  his  bill  will  have  the  second  lien.     An  assignment 
under  the  insolvent  act,  after  the  commencement  of  the 
suit,  only  gives  to  the  assignee  a  right  to  the  surplus, 
after  payment  of  the  complainant's  debt.    The  defendant, 
after  the  service  of  the  injunction,  can   only  make  an 
assignment  subject  to  the  prior  equity  of  the  complainant. 
The  receiver  is   an   officer  of  the   court  who  takes  the 
property  and  holds  it  subject  to  the  equitable  claims  of 
all  parties ;  and  after  payment  of  the  debt  of  the  com- 
f*669]         plainants,  he  will  be  directed  to  bring  the  ^surplus  into 
court,  to  be  paid  over  to  whoever  may  be  entitled  to  the 
same. 

There  must  be  a  decree  in  this  case,  declaring  the  right 
of  the  complainants  to  all  the  property,  clioses  in  action, 
or  other  equitable  eflfects  of  the  defendant,  which  he  had 
at  tlie  time  of  the  commencement  of  this  suit,  or  which 
were  held  in  trust  for  him,  except  his  necessary  bedding 
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And  other  articles  which  are  exempt  from  execution,  or  so       ^881. 
much  thereof  as  may  be  necessary  to  pay  their  judgment,     CJorning 
in  the  pleadings  in  this  cause  mentioned,  together  with      wuta 
the  costs  of  this  suit ;  and  a  receiver  must  be  appointed 
to  receive  the  said  property,  choses  in  action,  and  effects, 
to  convert  them  into  money,  and  to  apply  the  same  in 
satisfaction  of  the  judgment  and  costs. 

There  must  also  be  a  reference  to  a  master,  residing  in 
the  county  of  Ondndaga,  to  appoint  a  proper  person  as 
receiver,  and  to  take  from  him  sufficient  surety  for  the 
execution  of  his  trust  And  the  defendant  must  disclose, 
assign,  and  deliver  over  on  oath  to  such  receiver,  under 
the  direction  of  such  master,  all  such  property,  choses  in 
action,  and  effects,  and  the  proceeds  of  such  as  have  been 
received  and  collected  by  him  since  the  commencement 
of  this  suit  The  receiver  is  to  have  the  usual  power  to 
compromise  and  collect  the  debts,  and  convert  the  prop- 
erty and  effects  into  money,  and  to  apply  tlie  same  in 
satisfaction  of  the  complainant's  debt  and  costs.  And 
either  party  is  to  be  at  liberty  to  apply  to  the  court,  on 
petition,  for  such  further  directions  in  the  premises  as  may 
be  necessary.  If  the  defendant  has  been  discharged  under 
the  insolvent  act,  since  the  commencement  of  this  suit, 
and  the  assignee  has  taken  possession  of  any  of  tlie  prop- 
erty, in  violation  of  the  injunction,  as  he  is  chargeabld 
with  constructive  notice  of  the  pendency  of  this  suit,  it 
will  be  his  duty  to  deliver  the  same  over  to  the  receiver, 
subject  to  his  claim  upon  the  surplus,  if  any  there  be,  for 
the  benefit  of  the  general  creditors. 


*5T0  OASES  IN  CHANCERY. 

1881. 


City  Bank 

▼.  *TiIE    PRESroENT,   DiBECTORS  AND   CoMPANY   OF    fflB  Cm 

Bank  v.  Bangs  and  otblebs. 

Where  one  of  the  defendants  in  a  bill  of  interpleader,  by  his  answar, 
makes  a  claim  against  the  complainant  beyond  the  amoant  admitted  ti 
be  due  and  paid  into  coart,  and  which  is  not  claimed  by  the  other 
defendants,  he  will  be  permitted  to  proceed  at  law  to  establish  his  right 
to  that  part  of  his  demand  which  is  not  in  controversy  with  the  other 
defendants. 

If  the  defendants,  or  either  of  them,  deny  the  allegations  in  a  bill  of  iDte^ 
pleader,  or  set  np  distinct  facte  in  bar  of  the  suit,  the  complaiDsnt  most 
reply  to  the  answer,  and  close  the  proo£i  in  the  usual  manner,  before  he 
can  bring  his  cause  to  a  hearing. 

But  where  the  defendants  adroit  the  facts  stated  in  the  bill,  and  on  vhieh 
the  right  to  file  the  bill  of  interpleader  rests,  and  set  up  no  new(set%ss 
against  the  complainant,  or  in  bar  of  his  suit,  it  seems  to  be  soffieieotfor 
him  to  file  a  replication,  and  to  set  the  cause  down  for  a  decree  to  iate^ 
plead,  without  waiting  until  the  proofs  are  taken  as  between  the  defend- 
ants. 

If  the  cause  is  ripe  for  a  decision  between  the  defendants,  as  weU  as  be- 
tween them  and  the  complainant,  the  court  settles  the  conflicting  elsimi 
of  the  parties,  and  makes  a  final  decree  on  the  first  hearing. 

Where  the  suit  is  not  in  readiness  for  a  decision  as  between  the  defendsnti, 
the  court  merely  decides  that  the  bill  is  properly  filed,  and  dismiaei 
the  complainant  with  his  costs  up  to  that  time;  and  directs  an  action  to 
be  brought,  or  an  issue,  or  a  reference,  to  ascertain  and  settle  the  rights 
of  the  defendants  to  the  fund  in  controversy. 

On  a  reference  to  a  master  to  settle  the  rights  of  defendants  in  a  bill  of 
interpleader,  as  between  themselves,  the  court  will  give  them  the  beoe* 
fit  of  a  discovery,  as  against  each  other,  if  they,  or  either  of  them,  de- 
sire it 

August  29th.  TuE  City  Bank  having  been  robbed  of  a  large  ram  cf 
money,  offered  a  reward  of  $10,000  for  the  recovery  of  the 
same,  and  a  proportionate  sum  for  any  part  thereof.  The 
notice  in  which  the  reward  was  offered  stated  the  several 
kinds  of  money  and  bank  notes  stolen,  and  about  the 
amount  of  each,  in  ro^nd  numbers.  The  aggregate  of  the 
amounts  thus  stated  was  a  little  less  than  $225,000,  the 
real  amount  of  the  loss  not  having  been  then  ascertained 
by  the  officers  of  the  bank.    It  was  afterwards  discovered 
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that  the  actual  .oss  was  $248,764;  of  which  sura  $185,602       issi. 
was  recovered  through  the  agency  of  tlie  defendants,  or   City  Bank 

T. 


Bangi. 


some  of  them.  Tliere  being  several  conflicting  claims  for 
tlie  reward,  and  Bangs,  one  of  the  claimants,  having  sued 
the  *complaiuants  at  law  to  recover  the  same,  a  bill  of  [*571j 
interpleader  was  filed  by  the  bank.  The  sum  of  $7460.97, 
being  the  proportion  of  the  reward  which  the  amount 
recovered  bore  to  the  whole  amount  stolen  from  the  bank, 
was  paid  into  court,  and  an  injunction  was  granted  with- 
out opposition,  to  restrain  the  suit  at  law.  Tlio  several 
defendants  answered  the  bill,  claiming  the  amount  of  the 
reward  which  had  been  paid  into  court.  The  defendant 
Bangs  also  claimed  the  right  to  a  farther  sum;  insisting 
that  he  was  entitled  to  such  proportionate  part  of  the 
reward  offered  as  the  amount  recovered  bore  to  the 
amount  of  the  loss  as  stated  in  the  notice. 

The  cause  was  submitted  by  consent,  without  filing  a 
replication  to  any  of  the  answera ;  and  upon  a  written 
agreement  to  admit  the  truth  of  all  the  allegations  in  the 
complainant's  bill. 

W.  C.  Wetmorey  for  the  complainants. 

i?.  BogarduSy  for  the  defendant  Bangs. 

W.  MvZochy  for  Maria  Van  Kiper. 

W,  S.  Sears,  for  J.  &  B.  J.  Hayes  &  Z.  Homan. 

TiiE  Chancellor.  It  seems  from  the  answer  of  the 
defendant  Bangs,  that  he  claims  from  the  complainants 
an  amount  beyond  that  which  is  claimed  by  the  other  de- 
fendants, and  which  exceeds  the  amount  paid  into  court. 
As  to  that  claim  there  can  be  no  decree  that  the  defend- 
ants interplead.  And  even  if  this  court  should  put  the 
construction  on  the  bank  notice,  which  is  contended  for 
by  Bangs,  there  is  not  before  me  any  evidence  of  his 
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1881.  right,  to  enable  me  to  make  a  decree  in  his  favor  against 
City  Bank  the  complainants.  I  see  no  other  remedy  than  to  permit 
ji^g^  Bangs  to  proceed  with  his  suit  at  law  to  recover  that  sum, 
if  he  thinks  there  is  any  probability  of  saccess.  If  ho 
elects  to  proceed  in  that  way,  the  qnestion  as  to  the  right 
to  costs,  as  between  liim  and  the  complainants,  most  be 
reserved  nntil  the  event  of  that  suit  is  shown,  or  niitil  the 
further  order  of  the  court.  If  within  20  days  the  defend- 
[*672]  ant  Bangs  gives  written  notice  of  his  election  *to  proceed 
at  law  to  recover  such  excess,  he  must  be  permitted  to  go 
on  with  his  suit  there,  on  his  stipulating  to  abandon,  in 
that  suit,  all  claim  to  the  reward,  to  the  extent  of  the 
sum  paid  into  tliis  court.  If  he  does  not  give  notice  of 
such  election  within  the  time  prescribed,  the  costs  of  the 
complainants  are  to  be  paid  out  of  the  fund  in  court;  and 
the  injunction  is  to  be  made  perpetual  as  against  all  of 
the  defendants. 

As  to  the  fund  in  court,  it  is  admitted  by  all  parties, 
that  it  is  a  proper  case  for  the  defendants  to  interplead 
and  settle  the  matter  between  themselves ;  and  one  of 
them  asks  that  this  may  be  done  by  filing  a  bill  for  that 
purpose,  and  that  he  may  be  the  complainant  therein.  As 
to  the  mode  of  proceeding  after  it  is  ascertained  that  a 
bill  of  interpleader  is  properly  filed,  there  does  not  appear 
to  be  any  settled  practice.  In  the  case  of  Jfani»v.i^ 
kinson  cfe  Ilolroyd,  (1  Cowen's  R.  696,)  the  cause  was 
brought  to  a  hearing  on  bill  and  answer  only ;  but  whether 
this  was  done  by  consent  of  the  parties,  or  otherwise,  does 
not  appear.  In  the  case  of  Janes  v.  Oilman  and  others^ 
(Cooper^s  R.  49,)  the  complainant  filed  a  replication  lO 
the  answers,  and  served  subpoenas  to  rejoin;  according  to 
the  practice  as  stated  in  the  marginal  note  in  Dickins,  (1 
Dick.  R.  291,  n.)  It  also  appeare  from  the  English  reports 
that  the  testimony  is  sometimes  taken,  as  to  the  rights  of 
the  defendants  between  themselves,  previous  to  a  decree 
to  interplead.  {Beynier  v.  Buchanan^  1  Cox's  Ciis.  425. 
Duke  of  Bolton  v.  Williams,  4  Bro.  C.  G.  297  )    In  tin's 
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cases,  and  also  where  the  right  of  one  defendant  is  ad-       1881. 
milted  by  the  answer  of  the  other,  or  the  bill  is  taken  as    rutyBanK^ 
confessed  as  to  one,  the  court  settles  the  rights  of  the      BaMa 
parties  at  once,  and  makes  ia  final  decree  as  to  those 
rights,  and  as  to  the  disposition  of  the  fund  in  contro- 
vei*sy.    {Hodges  v.  Smithy  1  Cox's  Cas.  357.) 

Where  the  defendants,  or  any  of  them,  deny  the  allega- 
lions  in  the  complainant's  bill,  or  set  np  distinct  facts  in 
bar  of  his  right  to  file  the  bill,  he  must  file  a  replication, 
give  rules  to  produce  witnesses,  and  close  the  proofs  in 
the  usual  tnanner,  before  the  cause  is  heard ;  as  the  de- 
fendants, as  well  as  the  complainants,  are  at  liberty  to 
read  proofe  on  those  questions  at  the  hearing.  {Stratham 
V.  ITall,  Turn.  &  Euss.  R.  *30.)  But  if  the  defendants  [*5783 
admit  the  facts  on  which  the  right  to  file  the  bill  of  inter- 
pleader rests,  and  set  up  no  defence,  in  opposition  thereto, 
which  requires  the  taking  of  testimony  on  either  side,  it 
seems  to  be  suflScient  for  the  complainant  to  file  a  replica- 
tion to  the  answers  of  the  defendants,  and  then  to  set 
down  the  cause  for  hearing  and  for  a  decree  that  they 
interplead  and  settle  the  matter  between  themselves,  with- 
out waiting  until  the  cause  is  ripe  for  a  decision  as  between 
the  defendants.  In  that  case  the  court  merely  decides  that 
the  bill  is  properly  filed,  and  dismisses  the  complainant 
with  his  costs  of  the  litigation,  up  to  that  time,  to  be  paid 
out  of  the  fund.  And  to  settle  the  conflicting  claims  of 
the  defendants,  the  court  directs  either  an  action,  an  issue, 
or  a  reference  to  a  master,  as  may  be  best  adapted  to  the 
circumstances  of  the  case.  {Angel  v.  Iladden.^  16  Ves. 
jun.  203.  4  Bro.  C.  C.  309,  n.)  In  this  stage  of  the  suit, 
an  issue  or  a  reference  will  in  general  be  the  most  cheap 
and  eflBcacious  mode  of  settling  the  controversy  between 
the  defendants ;  and  the  expense  of  an  action  at  law,  or 
of  an  original  bill,  filed  under  the  direction  of  this  court, 
can  seldom  be  necessary. 

The  present  case  involves  so  many  conflicting  claims 
and  questions  of  partage,  that  it  would  be  very  incon- 


^73  CASES  IN  CHANCERY. 

1881'       venient  to  settle  them  by  awarding  issues  to  be  tried  by 
City  Bank   a  jury ;  and  the  filing  of  a  bill  would  produce  great  and 
Bangs,      unnecessary  delay  and  expense.    I  think,  therefore,  the 
proper  mode  of  ascertaining  and  settling  the  rights  of 
these  defendants,  is  to  refer  it  to  a  master  to  examine  and 
report  which  of  them  is  entitled  to  the  fund  which  has 
been  deposited  in  this  suit;  and  if  the  master  shall  be  of 
opinion  that  any  two  or  more  of  the  defendants  are  equi- 
tably entitled  to  share  in  the  same,  that  he  also  ascertain 
and  report  what  portion  of  the  fund  belongs  to  each.    In 
this  case,  also,  as  many  of  the  facts,  on  which  the  claims 
of  the  respective  parties  rest,  are  probably  known  only 
to  the  other  defendants,  or  some  of  them,  either  party, 
previous  to  the  examination  of  any  witnesses  before  the 
master,  and  for  the  purpose  of  obtaining  a  discovery, 
may  present  to  the  master,  on  oath,  a  written  statement 
of  such  claim,  and  of  the  facts  and  circumstances  on 
which  it  is  founded ;  which  statement  all  the  other  de- 
[*674         fendants  shall  *answer  on  oath,  to  the  satisfaction  of  the 
master,  and  with  the  like  efitct  as  if  such  answer  was 
filed  to  a  bill  of  discovery:  The  defendants  who  have 
made  a  joint  claim,  to  join  in  their  statement  of  such 
claim.     Either  party  is  to  be  at  liberty  to  take  out  a  sum 
mons,  and  proceed  before  the  master  in  such  manner  as 
the  master  may  direct ;  and  the  solicitor  of  each  defend- 
ant is  to  have  notice  of  any  proceedings  in  which  a  notice 
of  such  proceedings  is  required  by  the  practice  of  the 
court.     And  all  questions  of  costs,  as  between  the  de- 
fendants, and  all  other  questions  and  directions  are  re- 
served until  the  coining  in  of  the  master's  report;  but  with 
liberty  to  either  party  to  apply  for  such  other  instruction?, 
or  directions  to  the  master,  as  may  be  necessary  or  proper- 
pending  the  reference. 
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18S1. 
Squzer 
SOUZEE  AND  WIFE  V.  J.  De  MetEB  AND  N.  De  Meyeb.     p©  Meyar 

A.  defendant  cannot  plead  and  answer,  or  plead  and  demur,  as  to  the  same 
matter. 

(f  lie  answers  as  to  those  matters  which  by  his  plea  he  has  declined  to  an- 
swer, lie  overrules  tlie  plea. 

So  if  A  plea  and  demuiTer  are  to  the  same  part  of  the  bill,  the  demurrer 
is  oventiled. 

(f  the  defendant  is  willing  to  give  the  discovery  sought  by  the  bill,  and 
has  n  defence  which  might  be  pleaded  in  bar,  he  will  have  the  full 
benefit  of  such  defence,  if  he  sets  it  up,  and  insists  upon  it  in  his 
answer. 

Where  the  complainant  sets  up  equitable  cii^cumstances  in  his  bill,  in  an- 
ticipation of  a  plcn  and  to  defeat  the  same,  the  defendant  must  support 
his  plea  by  un  answer  as  to  those  equitable  circumstances,  in  addition 
to  the  general  denial  thereof  in  the  plea. 

If  tlie  answer  admits,  or  does  not  fully  deny  such  equitable  circumstances, 
they  may  be  used  on  the  argument  to  falsify  the  plea. 

And  if  they  are  denied  by  the  plea  and  the  answer,  the  com])lainant  may 
take  issue  on  the  plea,  and  prove  the  same. 

If  the  plea  is  falsified  by  the  proofs,  the  complainant  will  be  permitted  to 
examine  the  defendant  on  iuteiTOgutories,  if  a  discovery  is  necessary. 

(f  a  plea  is  bad  in  form  only,  but  good  in  substance,  as  to  the  whole  or 
any  part  of  the  relief  sought  by  the  bill,  and  was  not  pleaded  in  bad 
faith,  it  will  be  permitted  to  stand  as  a  part  of  the  defendant's  answer, 
or  the  defendant  may  be  permitted  to  insist  upon  the  same  matters  in 
his  answer. 

riie  statute  of  limitations  may  be  interposed  against  legacies,  if  not 
chai-ged  upon  the  land,  as  well  in  equity  as  at  law. 

•Where  a  suit  comes  up  by  an  appeal  from  a  vice  chancellor,  if  the         L  ^  •*'J 
present  vice  chancellor  of  the  circuit  from  which  the  suit  camo  was 
originally  of  counsel  in  the  cause,  the  suit  will  be  retained  by  the 
chancellor. 

This  was  an  appeal  from  a  decretal  order  of  the  lato  August  29tli. 
deo  chancellor  of  the  second  circuit.  The  defendants 
plead  the  statute  of  limitations  to  the  whole  bill,  and  at 
tlie  same  time  put  in  an  answer  denying  the  whqle  equity 
thereof.  The  vice  chancellor  made  an  order,  declaring, 
among  other  things,  that  the  statute  did  not  apply,  and 
was  no  defence  to  the  mattera  and  charges  contained  in 
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1881.      the  bill ;  and  for  that  reason  he  overruled  the  plea,  with 
Souzer      llbertj',  however,  to  the  defendants  to  insist  on  the  statute 
De  Meyer.    ^^  ^*®^^  answer  as  a  defence. 

L,  Elmendarf^  for  the  appellants.  Tlie  statute  of  lim- 
itations is  a  bar  to  the  complainants'  right  of  recovery. 
A  demand  to  be  exempted  from  the  operation  of  the 
statute,  must  be  exclusively  of  equity  jurisdiction.  Here 
the  complainants  had  a  remedy  at  law  for  the  legacies 
claimed  by  them  in  their  bill.  Wherever  a  devisee  enters 
upon  land,  avowedly  under  a  devise,  subject  to  the  pay- 
ment of  a  legacy,  charged  tliereon  by  the  will,  a  promise 
to  pay  the  legacy  may  be  implied.  Here,  wo  adnn't,  we 
have  made  payments  towards  these  legacies,  which  are 
evidence  of,  and  equivalent  to  an  express  promise.  The 
liability  at  common  law,  in  such  cases,  is  not  put  npon 
the  promise,  but  upon  the  consideration  received  by  the 
devisee,  from  which  a  promise  is  implied.  {Beecker  v. 
Ueeckery  7  John.  R.  99.  Fan  Orden  v.  Van  Orden,  10 
id.  30.  Kane  v.  Bloodgoody  7  John.  Ch.  R.  90.  Murray 
V.  Cosier,  20  John  R  576.  Goodrich  v.  PendUUm,% 
John  Cli.  II.  390.    KeUey  v.  DeyOy  3  Cowen's  R  133.) 

jff.  F.  Butler^  contra.  The  legacy  being  charged  on 
the  land,  the  complainants  have  no  remedy  for  the  same 
at  comnuin  law;  and  the  statute  of  limitations  cannot 
therefore  be  pleaded  in  bar  of  a  recovery  in  this  court 
To  give  a  remedy  at  common  law,  there  must  be  either 
an  express  promise  to  pay  on  the  part  of  the  devisee,  or 
a  part  payment  by  him,  from  which  a  promise  may  be 
implied.  The  legatee  cannot  charge  the  land  in  the  pos- 
[•676]  session  of  the  devisee,  *except  by  a  bill  in  equity.  We 
allege  also  the  insolvency  of  one  of  the  devisees.  A  suit 
at  law  against  him  would,  therefo?*e,  bo  nugatory.  (Bai 
Uy  V.  Jackson,  16  John.  K.  210.  Pelletreau  v.  liathhmi^ 
18  id.  428.  Tole  v.  Hardy,  6  Cowen's  R.  333.  Bir^l^U 
V.  Ilewett,  1  Paige's  Pw.  32.    Cook  v.  Grant^  id.  407.)   Bm 
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here,  tlie  plea  and  the  answer  being  to  the  same  matter,  1881« 

the  plea  was  overruled  by  the  answer.    Tlie  order  of  the  Souzer 

vice  chancellor  overruling  the  plea  was  therefore  correct,  j^^  jj* 
for  this  cause. 

The  Ciiancellob.  It  is  a  well  settled  principle  of 
equity  pleading,  that  the  defendant  cannot  plead  and  an- 
swer, or  plead  and  demur,  as  to  the  same  matter.  If  ho 
pleads  to  any  part  of  tlie  bill,  he  asks  the  judgment  of 
the  court  whether  the  matters  of  the  plea  are  not  sufficient 
to  excuse  him  from  answering  so  much  of  the  bill  as  is 
covered  by  the  plea.  Therefore,  if  he  answers  as  to  those 
matters  which  by  his  plea  he  has  declined  to  answer,  he 
overrules  the  plea ;  and  if  he  demurs  to  any  part  of  the 
bill,  and  also  puts  in  a  plea,  which  is  a  special  answer  to 
the  same  part,  the  demurrer  is  overruled.  If  he  is  willing 
to  give  the  discovery  sought  by  the  bill,  and  has  any  de- 
fence which  might  be  pleaded  in  bar  of  the  relief  sought, 
he  will  have  the  full  benefit  of  such  defence,  if  he  sets  it 
up  and  insists  upon  it  in  his  answer.  This  is  always  the 
better  courae,  where  the  expense  of  a  full  answer  will 
not  be  great ;  especially  if  there  is  any  doubt  as  to  his 
right  to  set  up  the  particular  defence  by  way  of  plea. 

In  some  cases,  where  the  complainant  anticipates  the 
plea,  and  sets  up  equitable  circumstances  in  his  bill  to 
defeat  the  same,  the  defendant  is  not  only  permitted,  but 
actually  required,  to  support  his  plea  by  an  answer  as  to 
those  equitable  circumstances.  This,  however,  is  only  an 
exception  to  the  general  rule ;  and  the  answer  is  not  put 
in  as  a  defence,  but  to  give  the  complainant  the  benefit 
of  a  discovery  to  defeat  the  plea,  which  only  contains  a 
general  denial  of  the  equitable  circumstances.  Even  in 
that  case  the  plea  does  not  profess  to  cover  the  discovery 
as  to  those  particular  allegations  in  the  bill.  If  they  are 
admitted,  or  not  fully  denied  by  the  answer,  it  may  be 
used,  on  the  argument  of  the  plea,  to  *counter-prove  the  [*577] 
same.    If  they  aj'e  denied,  the  complainant  still  has  an 
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1881.  opportunity  to  contradict  the  general  denial  in  the  plea, 
Souzer  and  the  particular  denial  in  the  answer,  by  taking  issue 
De  Meyer.  ^^  ^^^^  plea.  And  if  the  plea  is  falsified  by  the  proofs, 
the  complainant  will  not  lose  the  benefit  of  his  discoveiy 
as  to  the  other  matters  in  the  bill,  but  may  still  examine 
the  defendant  on  interrogatories,  if  a  discovery  is  neces- 
sary. (Lube's  Eq.  PI.  237,  335,  342.  Mitf.  277,  302;  4 
Loud,  ed.)  In  the  case  now  under  consideration,  the  de- 
fendants have  answered,  as  well  as  pleaded,  to  the  whole 
of  the  charges  in  the  bill,  although  no  equitable  circnm- 
stances  were  set  up  in  anticipation  of  the  plea.  It  is 
very  evident,  therefore,  tliat  this  plea  is  overruled  by  the 
answer. 

If  the  plea  was  bad  in  form  only,  but  good  in  substance, 
as  to  the  whole,  or  any  part  of  the  relief  sought  by  the 
bill,  and  was  not  put  in  by  the  defendants  in  bad  faith, 
the  same  should  have  been  permitted  to  stand  as  a  part 
of  their  answer,  or  they  should  have  been  allowed  the  ftll 
benefit  of  insisting  upon  the  statute  in  their  answer.  Bat 
as  the  order  has  been  drawn  up  in  this  case,  although  the 
defendants  are  to  be  permitted  to  insist  upon  the  statnte 
in  their  answer  as  a  defence,  it  is  somewhat  doubtful,  at 
least,  whether  they  would  not  be  precluded,  on  the  final 
hearing,  by  the  preceding  part  of  the  order,  which  declares 
that  the  statute  is  no  defence  to  the  matters  and  charges 
in  the  bill. 

As  to  so  much  of  the  bill  as  seeks  for  a  discovery  and 
satisfaction  of  that  part  of  the  legacies  which  was  not 
charged  upon  the  land,  I  apprehend  the  statute  would  be 
a  valid  bar.  The  statute  of  this  state  having  given  a  con- 
current remedy  in  this  court  and  in  a  court  of  law,  to 
recover  such  legacies,  it  seems  to  follow  that  if  the  statute 
would  be  a  good  bar  in  an  action  at  law  for  the  legacy,  it 
should  be  equally  so  on  a  bill  filed  in  this  court,  for  the 
same  kind  of  relief.  Whether  the  same  principle  would 
apply  to  the  legacies  chargeable  on  the  land,  after  the 
defendants   had  subjected  themselves   to  the  payment 
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thereof  personally,  or  whether  the  complainants  can  call       ^s^^' 
for  an  account  for  the  period  of  twenty  years  in  anal-   Brockway* 
ogy  to  the  limitation  of  actions  at  law  to  recover  the       copp^ 
♦possession  of  real  estate,  are  questions  not  necessary  to 
bo  decided  on  this  informal  plea.    Those  questions  can  be 
discussed  more  profitably  at  the  hearing,  when  all  the 
facts  are  before  the  court. 

I  tliink  the  order  of  the  vice  chancellor  should  be  so 
modified  as  to  strike  out  that  part  thereof  which  declares 
that  the  statute  does  not  apply,  and  is  no  defence  to  the 
mattera  and  charges  in  the  bill ;  so  as  to  leave  the  whole 
question,  as  to  the  merits  of  that  defence,  open  for  discus- 
sion at  the  hearing,  if  the  defendants  think  proper  to 
amend  their  answer,  and  insist  upon  the  statute  as  a  bar 
to  all  or  any  part  of  the  complainant's  claim.  The  costs 
on  this  appeal  must  abide  the  event  of  the  suit.  And  as 
the  present  vice  chancellor  of  the  second  circuit  was  for- 
merly counsel  in  the  cause,  the  further  proceedings  iti  the 
case  must  be  had  before  the  chancellor;  the  defendants 
to  have  thirty  days,  after  notice  of  this  decision,  to  file  a 
supplemental  answer  by  way  of  amendment  for  the  pur- 
pose of  insisting  upon  the  statute. 


Brockway  and  McFarlInd  v.  Copp. 

Where,  upon  an  appeal  by  a  defendant  from  an  interlocutory  decision  of  a 
Tice  chancellor,  such  decision  is  reversed  by  the  chancellor,  with  costs, 
and  no  order  is  obtained  to  remit  the  proceedings  to  the  vice  chancel- 
lor, the  defendant  may  either  cause  the  order  to  be  enrolled,  and  obtain 
an  execution  for  his  costs  on  the  appeal,  or  he  may  proceed  as  for  a  con- 
tempt, and  apply  for  an  attachment  against  the  complainant  for  the  non- 
payment of  the  costa 

The  defendant  appealed  from  an  interlocutory  decision  October  4tli 
of  a  vice  chancellor,  refusing  to  modify  an  injunction. 
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1881.       The  cliancellor  reversed  that  decision,  and  modified  the 
Brockway   injunction  as  prayed  for  on  the  original  application  to  the 
CJopa       ^^^^  chancellor,  and  ordered  the  complainants  to  pay  the 
costs  of  the  appeal;  no  one  appearing  on  the  hearing  of 
the  appeal,  in  their  behalf,  to  oppose  the  defendant's 
application.    No  order  was  made  to  remit  the  proceedings 
on  the  appeal  to  the  vice  chancellor.     But  tlie  defendant 
procured  his  costs  on  the  appeal  to  be  taxed,  and  caused 
[*679]        tliem  to  be  demanded  of  *the  complainants,  according  to 
the  provision  of  the  171st  fule,  and  then  applied  to  the 
chancellor,  ex  parte,  for  an  order  to  commit  the  complain- 
ants, according  to  the  direction  of  the  statute,  for  the  non- 
payment of  these  costs. 

K  W.  Leavenworth^  for  the  defendant. 

The  Chancellor.  As  the  proceedings  on  this  appeal 
were  not  remitted  to  the  vice  chancellor  to  carry  into  effect 
this  order  for  the  payment  of  costs,  there  can  be  no  doubt 
that  tlie  application  is  properly  made  to  the  chancellor,  to 
enforce  their  collection.  The  only  doubt  which  suggested 
itself  to  me,  iu  this  case,  was  whether  this  was  one  of  the 
cases  provided  for  by  the  fourth  section  of  the  title  of  the 
revised  statutes,  which  relates  to  proceedings  as  for  con- 
tempts to  enforce  civil  remedies,  and  to  protect  the  rights 
of  parties  in  civil  actions,  (2  R.  S.  535;)  or  whether  the 
defendant  was  not  bounjl  to  procure  the  order  of  this  court, 
on  the  appeal,  to  be  enrolled,  and  to  take  out  execution 
thereon,  in  the  usual  manner,  as  on  a  final  decree.  The 
third  subdivision  of  the  first  section  of  that  title  of  the 
revised  statutes,  seems  to  limit  the  power  of  the  court  to 
commit  a  party,  for  the  non-payment  of  any  sum  of  money 
ordered  to  be  paid,  to  those  cases  where,  by  law,  an  execu- 
tion cannot  be  awarded  for  the  collection  of  such  sum.  (3 
R.  S.  534,  §  1,  sub.  3.)  By  the  104th  section  of  the  title 
which  relates  particularly  to  this  court,  (2  R.  S.  183,)  the 
performance  of  any  decree,  or  obedience  thereto,  may  be 
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enforced  by  execution  against  the  body,  or  against  the       iMi. 

goods  and  chattels,  lands  and  tenements  of  the  party,    Brockwsy 

against  whom  the  decree  was  made.     I  have  no  doubt 

that  this  court,  on  an  appeal  from  an  interlocutory  decision 

of  a  vice  chancellor,  may  make  a  decree  respecting  the 

costs  on  such  appeal,  which  will  authorize  the  party  to 

enrol  the  same  and  to  take  out  an  execution  against  the 

person,  or  the  property  of  the  party,  against  whom  such 

costs  are  adjudged.     (See  2  R.  S.  613,  §  2.)    Such  indeed 

is  the  practice  of  this  court  in  relation  to  costs  awarded  in 

tlie  court  for  the  correction  of  errors,  on  appeals  from 

interlocutory  orders  of  the  chancellor.    The  decree  of  the 

appellate  court,  *in  such  cases,  is  a  final  decree,  so  far  as        [*5803 

respects  the  costs  awarded  on  the  appeal ;  and  those  costs 

may  be  collected  on  an  execution  in  the  usual  manner. 

By  the  former  practice  of  this  court,  however,  the  remedy 
of  the  party  might  have  been  enforced,  in  all  cases,  by 
attachment  or  process  of  sequestration ;  although  the  court 
was  authorized  to  enforce  the  performance  of  its  decrees 
by  a  common  law  execution,  against  the  property  or  the 
body  of  tlie  party  against  whom  the  decree  was  made,  as 
is  provided  for  in  the  present  statute.  (1  R.  L.  of  1813, 
487,  §  4.)  And  by  the  eighth  subdivision  of  the  first  sec- 
tion of  the  title  before  referred  to,  (2  R.  S.  535,  §  1,  sub. 
8,)  proceedings  as  for  a  contempt  may  be  resorted  to  in 
all  cases  where  attachments  and  proceedings  as  for  con- 
tempts have  been  usually  adopted  and  practised  in  courts 
of  record,  to  enforce  the  civil  remedies,  or  to  protect  the 
riglits  of  any  party  to  a  suit. 

I  conclude,  therefore,  that  it  was  optional  with  the 
appellant  in  this  case  to  have  the  decree  of  the  chancellor, 
awarding  costs  on  the  appeal,  enrolled,  and  to  take  out  a 
fieri  facias^  or  capias  ad  satisfaciendum  thereon ;  or  to 
apply  for  a  precept  to  commit  the  complainants  to  prison 
Until  those  costs  were  paid,  and  without  incurring  the  uso- 
•ess  expense  of  an  enrolment. 

An  order  must  therefore  be  entered,  authorizing  tlie 
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^^^'  issuing  of  such  a  precept,  for  the  amount  of  the  costs  as 

Lindsay  taxed,  by  the  vice  chancellor,  and  for  the  expenses  of  this 

JaoLoil  application. 


[*681]  *Les'D8ay  and  others  V,  Jackson  and  McJimpset. 

Equity  requires  that  cross  demands  should  be  set  off  against  each  other. 
And  in  a  case  not  witliin  the  statute  of  set-off,  chancery  wiU  permit  to 

equitable  set-off,  if,  from  the  nature  of  the  claim,  or  the  situation  of  Uw 

parties,  justice  cannot  be  obtained  by  a  cross  action. 
The  insolvency  of  one  of  the  parties  is  a  sufficient  ground  for  the  eoort  to 

exercise  its  equitable  jurisdiction,  in  allowing  an  equitable  set-o£ 
And  a  set-off  will  be  allowed,  on  the  application  of  the  complainant,  wheri 

the  defendant  is  insolvent ;  although  the  debt  of  the  complainant  to  the 

defendant  is  not  due. 
Otherwise,  if  the  debt  of  the  defendant  to  the  complainant  is  payable  st  s 

future  day. 

Ootol/er  4th.  This  was  an  appeal  from  a  decision  of  the  vice  chancel- 
lor of  the  first  circuit.  In  May,  1831,  the  complainants 
gave  to  the  defendants  two  negotiable  promissory  notes, 
for  the  sum  of  about  $1500  each,  payable  in  six  months, 
without  interest.  About  the  same  time  the  defendants 
became  indebted  to  the  complainants,  on  an  acceptance 
for  $4:000,  payable  on  the  13th  of  June.  A  few  days  be- 
fore this  acceptance  became  due,  the  defendants  became 
insolvent,  and  stopped  payment.  In  July,  1831,  the  com- 
plainants filed  their  bill  in  this  cause  to  restrain  the  de- 
fendants from  negotiating  or  transferring  the  notes ;  and 
praying  that  the  amount  to  become  due  thereon  might  be 
set  oft',  or  applied  in  part  satisfaction  of  the  $4000  doe  on 
the  acceptance.  An  injunction  having  been  granted,  ac- 
cording to  the  prayer  of  the  bill,  the  defendants  applied 
to  the  vice  chancellor  for  a  dissolution  of  the  same.  The 
vice  chancellor  denied  the  motion ;  and  from  that  de^ 
dsion,  tlie  defendants  appealed  to  the  chancellor.. ' 
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J?.  F.  Butler^  for  the  complainants.  IWL 

Lindsay 
J.  Iloyt^  for  the  defendants.  jackBon. 

The  Chancellor.  There  is  a  natural  equity  that  cross 
demands  should  be  off-set  against  each  other ;  and  that 
the  balance  only  should  be  recovered.  This  was  the  rule 
of  the  civil  law,  and  it  is  now  adopted  and  preserved  as 
the  law  of  those  countries,  where  the  principles  of  the 
civil  law  prevail.  *(Codo  Nap.  lib.  3,  tit.  3,  §  4.  Insti-  [*682] 
tutes  of  I^w  of  Spain,  lib.  2,  tit.  11,  ch.  2,  §  6.  Van  Der 
Linden's  Inst,  of  Law  of  Holland,  lib.  1,  ch.  18,  §  4.  2 
Bell's  Com,  on  Law  of  Scotland,  ch.  4,  §  2,  p.  124.)  By 
the  common  law  of  England,  however,  this  natural  equity 
was  not  allowed  or  enforced  in  the  courts  of  law;  but 
each  party  was  left  to  recover  his  demand  in  a  separate 
action.  As  a  general  rule,  the  court  of  chancery  followed 
the  rule  of  law  ;  and  after  the  statute  had  permitted  set- 
offs to  a  certain  extent,  in  suitd  at  law,  this  court  also 
adopted  and  acted  on  that  principle.  But  the  court  of 
chancery,  even  before  the  statute,  recognized  the  principle 
of  natural  equity,  and  acted  upon  it  in  cases  where  the 
law  could  not  give  a  remedy  in  a  separate  suit  in  conse- 
quence of  the  insolvency  of  one  of  the  parties.  Thus  in 
Hatokins  v.  Freeman^  (2  Eq.  Ca.  Abr.  10,)  which  was 
decided  by  Lord  Macclesfield  five  yeara  before  the  statute 
of  set-offs  was  passed,  the  court  of  chancery  interfered  to 
enforce  this  natural  equity,  as  between  the  administra- 
tor of  an  insolvent  estate  and  the  complainant,  between 
which  complainant  and  the  intestate  there  were  mutual 
demands.  Tlie  same  principle  of  natural  equity  was  re- 
cognized by  Lord  Chief  Justice  Hale  many  yeare  before. 
{See  Chapinan  v.  Derby ^  2  Vem.  117.)  And  at  this  day, 
if  the  court  finds  a  case  of  natural  equity,  not  within  the 
Statute,  it  will  permit  an  equitable  set-off,  if,  from  thfi 
nature  of  the  claim,  or  from  the  situation  of  the  parties,.it 

Vol.  n.  45 
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1881.       fs  impossible  to  obtain  justice  by  a  cross  action.    {Sei 
Lindsay     Piggott  V.  WiUiains^  Mad.  &  Geld.  R.  95.) 
,  ^  Where  there  ape  mutual  demands  between  the  parties 

which  cannot  be  set-off  under  the  statnte,  but  which  a 
court  of  equity  may  compensate  or  apply  in  satisfaction 
of  each  other  without  interfering  with  the  equitable  rights 
of  any  pereon,  the  fact  that  one  of  the  parties  is  insolvent 
has  frequently  been  held  a  sufficient  ground  for  the  exe^ 
cise  of  the  equitable  jurisdiction  of  the  court  of  chanceir. 
(  Vide  Lord  LaneBborough  v.  Jones^  1  P.  Wms.  325.)  h. 
Pond  V.  Smithy  (4  Conn.  R.  302,)  the  supreme  court  of 
Connecticut  held  that  the  insolvency  of  one  of  the  parties 
was  a  sufficient  ground  for  the  interference  of  a  court  of 
chancery  to  off-set  mere  legal  demands  against  each 
[*583]  other,  although  they  *were  so  situated  as  to  be  incapable 
of  being  set-off  at  law ;  and  that  the  complainant  ought 
^ot  to  be  left  to  pursue  his  legal  remedy  against  the 
defendants,  when,  from  their  insolvency,  no  satisfaction  of 
his  demand  could  be  thus  obtained.  And  in  Searchd  v. 
Admr.  of  Searchet^  (2  Ilamm.  Ohio  R.  320,)  the  supreme 
court  of  Ohio,  on  a  bill  in  equity,  permitted  the  com- 
plainants to  off-set  an  equitable  balance  due  to  them  from 
their  co-partner,  against  a  joint  bond  given  by  them  to 
him ;  although,  from  the  unliquidated  nature  of  their 
claim,  there  could  be  no  set-off  at  law.  In  Collins  v.  Far 
quar^  (1  Litt.  R.  153,)  the  court  of  appeals  in  Kentucky 
recognized  the  principle  that  the  insolvency  of  the  defend- 
ant will,  in  equity,  give  the  court  jurisdiction  to  decree  a 
set-off  of  a  demand  against  him,  which  might  be  recovered 
in  an  action  at  law,  if  he  was  solvent.  And  in  delivering 
the  opinion  of  the  same  court,  in  the  case  of  PoUins  v. 
Hawley^  (1  Monroe's  R.  194,)  Judge  Owsley  says :  "  Rob- 
bins  is  admitted  to  be  insolvent,  and  Dodge  most  be  un- 
derstood from  the  proceedings  to  be  out  of  the  country 
and  it  will  not  be  denied  but  that  those  facts  are  sufficient 
in  general,  to  waiTant  a  court  of  equity  in  taking  cogni- 
Eance  of  a  cause,  for  the  purpose  of  setting  off  demands, 


4ackion. 
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\rliitlj,  from  a  lack  <»f  connexion,  could  not  ^Hhcrwiso  bo  1881. 
decncd  in  a  court  of  equity."  {See  also  Pricr  v.  Rich-  Lindsay 
ards*  Admr,^  4  Bibb's  II.  356,  and  Ball  v.  Townsend^ 
Litt.  Sel.  Ca.  325.)  The  same  principle  is  reeo<;nized  in 
tlio  law  of  Scotland,  where,  in  ordinary  cases,  a  debtor  is 
Dot  allowed  to  avoid  the  payment  of  what  is  liquidated 
and  payable,  during  a  long  litigation  on  an  unliquidated 
counter  claim  ;  yet  there  is  an  exception  to  that  rule,  in 
case  of  bankmptcy.  For  a  solvent  debtor  will  not  be 
compelled  to  pay  the  liquidated  debt,  and  come  in  with 
tlie  other  creditoi-s  for  his  illiquid  claim ;  but  ho  may 
plead  compensation.  (1  Bell's  Law  Diet  258,  art.  Com- 
pensation.) The  general  principles  of  set-off  are  recog- 
nized and  autliorized  by  a  public  statute  in  that  country, 
as  well  as  hero.  But  the  learned  commentator  on  the  law 
of  Scotland  says,  the  statute  is  in  no  degree  exclusive  of 
tlie  operation  of  equity  naturally  falling  under  its  rules ; 
and  that  the  insolvency  of  a  party  has  always  been  ad- 
mitted as  a  ground  for  administering  an  equitable  remedy, 
♦unknown  to  the  ordinary  course  of  law.  (2  Bell's  Con.  [*584] 
127.)  In  the  case  of  Sunpson  v.  Ilari^  (4  John.  R.  63,) 
the  court  of  errors  in  this  state,  on  appeal  from  this  court, 
permitted  a  set-off  in  a  case  where  it  was  evident  no  set- 
off could  have  been  plead  at  law,  if  the  defendant  had 
brought  his  action  against  the  complainant  on  his  judg- 
ment ;  because  the  two  judgments  off-set  were  not  be- 
tween the  same  parties.  Judge  Spencer,  who  delivered 
.  the  opinion  of  the  court  of  errors  in  that  case,  considers 
the  fact  of  the  insolvency  of  the  defendant  a  material 
allegation  in  the  cause,  and  puts  the  decision  substantially 
on  that  ground. 

It  is  true  that  Judge  Story,  in  the  case  of  Green  v. 
Darling^  (5  Mason's  R.  201,)  refused  a  set-off  in  equity, 
because,  by  the  law  of  the  state  where  the  contracts  were 
made,  one  judgment  could  not  be  off-set  against  the  other, 
nnder  the  statute.  But  it  must  be  recollected  he  was  ad- 
ministering the  law  of  a  state  which  hal  no  court  o/ 
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1881.  equity  ;  and  as  no  right  of  set-off  had  been  declared  bj 
Lindsay  the  laws  of  the  state,  and  no  court  had  been  organized 
Jftckion.  therein  to  give  a  remedy,  except  in  the  courts  of  law,  the 
extent  of  the  remedy  siiowed  the  extent  of  tlie  right  as  it 
existed  in  that  state.  In  page  207  of  tlio  report.  Judge 
Story  says  :  "  1  do  not  speak  here  of  cases  where  distinct 
equities  arise  from  other  sources,  but  upon  the  naked 
equity  of  distinct  and  unconnected  debts,  and  independent 
of  any  statutable  regulations."  lie  subsequently  explains 
what  he  means  by  new  or  distinct  equities.  And  I  think 
it  is  pretty  evident  he  does  not  mean  to  say  that  the  total 
insolvency  of  the  defendant  might  not  bo  a  suflScient 
equity  to  authorize  a  court  of  chancery  to  interfere,  if  tlio 
contracts  had  been  made  in  a  state  where  equitable  juris- 
diction was  vested  in  any  of  its  courts;  although  lie  ex- 
presses no  definite  opinion  on  that  question. 

It  remains  to  be  seen  Vv'hether  the  tact,  that  the  defend- 
ants' notes  against  the  complainants  have  not  yot  become 
payable,  forms  any  valid  objection  to  the  claim  of  tlie 
latter  to  have  them  applied  in  payment  of  their  debt 
which  is  now  due  from  the  defendants.  As  the  notes  are 
not  on  interest,  there  can  bo  no  injustice  in  compensating 
f*585]  the  defendants,  for  the  amount  *to  become  duo  tliereon  at 
a  future  day,  by  a  present  payment.  The  coinplaiuaniB 
alone  had  any  interest  in  obtaining  the  time  of  credit 
which  was  given  on  these  demands.  It  might  present  an 
entirely  different  question  if  the  defendants'  debt  was  now 
due  from  the  complainants,  who  were  seeking  to  compen- 
sate it  by  a  claim  against  the  defendants,  payable  at  a 
future  day.  {See  Towig  v.  Guy,  10  J.  B.  Moore's  R.  193.) 
But  the  case  now  under  consideration  seems  to  come 
within  the  principle  laid  down  by  Pothier,  (Pothier  on  Ob. 
590,)  that  a  debt  of  a  specific  thing  may  be  opposed  to  a 
general  debt  of  the  same  kind,  which  necessarily  includes 
the  specific  tiling.  He  put  the  case  thus :  "  I  am  yoinr 
creditor  for  six  pipes  of  wine  of  a  particular  vintage :  you 
are  my  creditor  for  six  pipes  of  wine  generally.    I  may 
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Jemand  the  six  particular  pipes,  and  therefore  you  can-  is^i- 
not  off-set  the  general  debt  for  six  pipes.  But  I  may  off-  Lindsay 
set  niy  particular  pipes,  if  I  please,  against  yours,  because  jackiciL 
I  could  turn  them  out  to  you  in  payment  of  the  general 
debt."  Here,  the  defendants  could  not  claim  present  pay- 
ment of  their  notes,  due  six  months  hence,  and  therefore 
it  would  be  inequitable  for  them,  by  an  off-set,  to  compel 
the  complainants  to  pay  those  notes  before  they  became 
due.  But  as  the  debt  of  the  defendants  is  due,  and  if 
they  paid  it  immediately,  according  to  their  agreement, 
the  complainants  might,  without  any  injustice  to  the 
other  party,  waive  the  time  of  credit  which  was  for  their 
own  benefit,  and  pay  the  notes  immediately  with  the 
money  thus  received,  the  defendants  have  no  cause  to 
complain  of  such  a  mode  of  compensating  one  debt  by 
another. 

Under  the  circumstances  of  this  case,  as  disclosed  in  the 
complainants'  bill,  I  think  it  would  be  inequitable  and 
unjust  to  permit  the  defendants  to  dispose  of  these  notes, 
eiUier  for  their  own  private  purposes,  or  in  payment  of 
their  general  or  favorite  creditoi-s,  leaving  the  complain- 
ants' debt  unpaid.  Although  equality  among  creditors  is 
equity,  here  is  a  prior  and  a  paramount  equity,  which 
must  first  be  provided  for.  An  equity,  which  is  distinctly 
recognized. by  the  insolvent  acts  of  this  state  which  have 
also  declared  the  other  principle,  and  enforced  it  to  a 
certain  extent. 

*The  decision  of  the  vice  chancellor  in  refusing  to        [^586] 
dissolve  the  injunction  was  therefore  right.     It  must  bo 
affirmed,  with  costs ;  and  the  proceedings  arc  to  bo  re- 
mitted to  the  vice  chancellor. 
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1881. 

;MoRRI8  and  others  V.  Mow  ATT  AND  OTHEBS. 


Morris 

T. 

Mowatt 


Wbere  a  purchaser  at  a  master^s  sale  purchases  nnder  the  aasmacee  Uiil 
he  is  to  receive  a  perfect  title,  if  such  title  canoot  be  giTeo  be  vill  not 
be  compelled  to  complete  the  parchase. 

Neither  can  he  be  compelled  to  receive  a  good  legal  title,  if  it  is  liable  io 
be  litigated  in  consequence  of  some  valid  equitable  claim  which  may  U 
brought  against  it 

He  is  not  obliged  to  accept  a  mere  equitable  title,  or  a  title  which  ii 
doubtful. 

The  purchaser  has  a  right  to  require,  under  such  circumstsDces,  a  title 
which  is  good  both  at  law  and  in  equity. 

A  judgment,  as  soon  as  it  is  docketed,  becomes  a  general  lien  st  law,OB 
all  the  real  estate  of  the  debtor,  not  only  as  against  himself,  but  alao  ai 
against  all  other  persons  deriving  title  through  or  under  him,8Qbe«qQe&t 
to  such  judgment 

The  lien,  however,  may,  in  some  cases,  be  displaced  by  the  ezeeotieo  oft 
power  which  overreaches  the  judgment 

But  if  a  purchaser,  acquiring  a  title  under  the  exeeution  of  aoeb  power, 
has  notice  that  the  power  is  improperly  or  inequitably  ezeeated.  a  court 
of  chancery  will  enforce  the  lien  of  the  judgment  as  against  tneh  title. 

So  the  lien  of  the  judgment  may  be  removed  by  a  decree  of  the  court  of 
chancery,  where  the  judgment  debtor  holds  the  legal  estate  in  the  land 
merely  as  a  naked  trustee  for  another,  or  where  there  is  a  subeistiDg 
equitable  claim  against  the  premises,  which  is  prior  in  point  of  time  to 
the  lien  of  the  judgment 

Debts  due  by  the  testator  are  equitable  liens  upon  his  estate  in  the  poaMs- 
sion  of  his  heirs  or  devisees,  and  prior  in  time  to  judgments  recorered 
against  them  for  their  individual  debts. 

But  the  judgment  creditors  of  the  heirs  or  devisees  have  a  right  to  ask  for 
the  application  of  the  personal  estate,  in  the  first  place,  to  the  ttAJsk^ 
tion  of  the  debts  due  by  the  testator,  or  that  they  be  substituted  in  the 
place  of  the  creditors  of  the  testator  as  to  such  personal  estate. 

Before  foreclosure,  a  mortgagee  cannot  maintain  ejectment  to  reeovei  f» 
aession  of  the  mortgaged  premises,  and  he  haa  no  interest  in  such  praoh 
ises  which  can  be  sold  on  execution ;  and  before  an  entry  under  his 
mortgage,  he  is  not  bound,  as  an  assignee  of  the  mortgagor,  by  a  cov- 
enant running  with  the  land. 

The  revised  statutes  have  prescribed  a  new  mode,  by  a  bill  in  eqnitv,  <A 
proceeding  against  heirs  and  devisees  to  obtain  satisfaction  of  the  dehti 
due  from  the  estate  of  the  testator  or  intestate. 
[   587j  *A  final  decree  in  such  suit  has  a  preference,  as  a  lien  on  the  estate  de 

Bcended  or  devised,  over  any  judi^nient  or  decree  obtained  against  the 
heir  or  devisee  forhiA  personal  debt 
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An/  a  sale  under  an  execution,  issued  upon  such  decree,  will  overreach,  1881. 
not  only  all  judgments  and  decrees  which  have  been  recovered  against  "  71  ', 
such  heir  or  devisee,  but  also  all  mortgages  and  alienations  of  the  t state,  y, 

subsequent  to  the  commencement  of  the  suit  Mowatt. 

Whether  a  sale  under  execution  issued  on  the  deci*ee  is  necessary  to  give 
the  purchaser  a  legal  title,  sufficient  to  protect  him  at  law  against  a 
sale  under  a  previous  judgment  against  the  heir  or  devisee  f     Quaere. 

John  Mowatt,  jun.  by  liis  will,  made  in  1820,  devised  October  4tk 
a  part  of  his  real  estate  to  his  wife,  during  her  widow- 
hood ;  and  after  making  certain  pecuniary  and  specific 
bequests  and  legacies,  he  devised  all  the  residue  of  his 
estate  to  his  three  sons,  Charles  Mowatt,  James  Mowatt, 
and  John  E.  Mowatt,  share  and  share  alike.  He  also  au- 
thorized his  said  three  sons,  who  were  appointed  execu- 
101*8  of  the  will,  to  sell  any  part  of  the  real  estate,  for  the 
payment  of  his  debts  or  to  carry  into  effect  tlie  uses  and 
trusts  of  the  will.  After  the  death  of  J.  Mowatt,  jun.  the 
complainants  filed  a  bill  against  his  executors,  to  obtain 
payment  of  a  debt  due  them  from  the  testator.  In  No- 
vember, 1828,  a  final  decree  was  made  in  that  cause,  es- 
tablishing against  the  executora  a  debt  of  about  $16,000, 
and  directing  it  to  be  paid  out  of  the  estate  of  the  testator 
in  their  hands.  Previous  to  the  making  of  this  decree, 
Charles  Mowatt  mortgaged  his  interest  in  a  part  of  the 
real  estate  of  his  father  to  the  Phoenix  Fire  Insurance 
Company,  and  several  judgments  had  been  recovered 
against  the  devisees  respectively,  for  their  own  debts, 
which  were  liens  on  their  interests  in  the  estate  so  devised 
to  them  by  their  father,  John  Mowatt,  jun.  The  com- 
plainants being  unable  to  find  personal  estate  in  the  hands 
of  the  executors  to  satisfy  this  decree,  filed  their  bill  in 
this  cause  against  Charles  and  James  Mowatt,  as  the  de- 
Tisees  of  their  father,  and  also  against  the  widow  of  the 
heir  at  law  of  J.  E.  Mowatt,  the  other  devisee,  who  was 
then  dead,  to  obtain  satisfaction  of  their  debt  out  of  the 
real  estate  of  their  testator  so  devised  to  his  three  sons  by 
his  will.     The  PhoBuix  Fire  Insurance   Company  and 
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1881.  Robert  Lenox,  who  held  a  mortgage  against  the  estate 
Monis  executed  by  the  testator  in  his  lifetime,  were  also  made 
Mowatt  parties  defendants  *in  the  suit ;  but  none  of  the  judgment 
creditors  of  the  devisees  were  made  such  parties.  In  No- 
vember, 1830,  a  decretal  order  was  made,  referring  it  to 
a  master  to  inquire  and  report,  among  other  things,  the 
amount  due  to  the  complainants,  and  the  amount  due  to 
R.  Lenox  and  the  Phoenix  Fire  Insurance  Company,  od 
their  mortgages  respectively.  Tiiis  decretal  order  fnr- 
tJier  authoirzed  the  master  to  take  an  account  of  the  per- 
sonal estate  which  belonged  to  the  testator,  at  the  time 
of  his  death,  and  of  the  administration  thereof  by  the  ex- 
ecutors, if  thereto  requested  by  any  of  the  parties  to  the 
suit.  Tlie  master  made  a  separate  report,  stating  that  lie 
had  been  requested  by  the  devisees  to  take  an  account  of 
the  pei-sonal  estate,  and  of  the  administration  thereof,  aud 
finding  that  the  taking  of  that  account,  and  the  accouut 
of  what  was  due  to  the  Phoenix  Fire  Insurance  Companr, 
would  produce  great  delay,  he  had,  at  the  request  of  the 
complainants  and  of  Lenox,  consented  to  make  a  separate 
report  as  to  the  amount  due  them  respectively.  He 
thereupon  reported  a  balance  due  to  the  complainants  of 
$7582.22.  lie  also  reported  that  there  was  due  to  R 
Lenox,  on  his  mortgage,  $17,763.99,  which  was  a  specific 
and  prior  lien  upon  a  house  and  lot  in  Pearl  street,  in  the 
city  of  New  York,  which  belonged  to  the  testator  at  the 
time  of  his  death.  '  In  January,  1831,  a  decretal  order 
was  made,  founded  on  this  separate  report,  directing  the 
house  and  lot  in  Pearl  street,  and  five  houses  and  lots  on 
Franklin  street,  to  be  sold  by  a  master;  and  the  master 
was  directed  out  of  the  proceeds  of  the  house  and  lot  in 
Pearl  street,  to  pay  the  amount  due  to  Lenox,  and  to  bring 
the  residue  of  the  proceeds  of  the  sale  into  court. 

Under  this  decretal  order,  the  master  put  up  and  sold 
at  auction  the  Pearl  street  house  and  lot,  and  the  same 
was  purchased  by  Jacob  S.  Piatt,  for  the  price  or  sum  oi 
$33,5^50.    The  lot  was  sold  by  the  master,  upon  the  o  i- 


CASES  IN  CHANCEEY.  588 

derstanding  that  the  purchaser  was  to  have  a  good  and       I83i. 
perfect  title  to  the  lot,  under  the  decretal  order  of  the      Morrii 
court.    Tlie  purchaser  paid  down  10  per  centum  on  the    ^owaiL 
amount  of  his  bid,  at  the  time  of  the  sale ;  but  being 
afterwards  advised  by  his  counsel  that  his  title  under  the 
decree  would  not  be  perfect,  *he  declined  completing  the        [*589J 
purchase.    The  complainants  thereupon  presented  a  peti- 
tion to  the  court  to  compel  him  to  pay  the  residue  of  the 
purchase  money,  according  to  his  bid,  on  the  sale  by  the 
master. 

D.  S.  JoneSf  for  the  complainants. 

T.  FessencLn^  for  the  purchaser. 

The  Chancellor.  Tlie  purchaser  in  this  case  bid  off 
the  premises  in  question,  at  the  master's  sale,  under  the 
junderetanding,  expressed  at  the  time  of  the  sale,  that  he 
was  to  have  a  perfect  title  under  this  decree ;  and  if  the 
master's  deed  will  not  give  him  such  a  title,  he  must  bo 
discharged  from  the  obligation  of  his  purchase ;  unless 
the  parties  interested  in  tlie  sale  can  procure  a  discharge 
of  the  outstanding  claims  and  incumbrances. 

It  ij*  not  necessary  that  I  should  particularly  notice  the 
mortgage  given  by  two  of  the  devisees  to  their  mother, 
to  secure  her  annuity.  As  she  is  dead,  the  annuity  is  at 
an  end ;  and  probably  the  arrears  were  paid  up  to  tho 
time  of  her  death.  If  this  was  the  only  question  in  the 
cause,  the  master  would  be  directed  to  inquire  and  ascer- 
tain whether  any  thing  remained  due  on  that  mortgage; 
unless  the  parties  elected  to  procure  it  to  be  cancelled  on 
record. 

The  important  question  in  this  cause  is  as  to  the  objec- 
tion that  there  are  outstanding  judgments  against  each  of 
the  three  devisees,  and  that  the  judgment  creditore  are 
not  parties  to  this  suit.  The  lot  in  question  was  not  de- 
vised to  tlie  executors  as  such ;  but  it  was  devised  to  the 
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1881.       widow  during  her  life  or  widowhood,  with  remainder  tc 
Morm      the  three  sons  of  tlie  testator  in  fee,  subject  to  the  pay- 
Mowatt     ^^"^  ^^  debts,  and  subject  to  the  power  of  the  executors 
to  sell  for  that  purpose.    Although  the  three  sons  are 
named  in  the  will  as  executors,  yet  they  do  not  take  the 
real  estate  as  such  executors  but  as  devisees  thereof,  and 
as  tenants  in  common  under  the  will.     Tlie  judgments, 
therefore,  which  were  afterwards  rendered  against  them 
individually,  became  general  liens  on  their  several  inter- 
ests in  the  estate  ;   and  the  question  now  presented  is 
whether  the  purchaser  under  this  decree  will  obtain  a 
valid  title,  as  against  the  lien  of  those  judgments. 
[*590]  *It  is  a  well  settled  principle  in  this  court,  that  a  pn^ 

chaser,  who  has  contracted  for  a  good  title,  will  not  be 
compelled  to  accept  a  mere  equitable  title,  of  which  he 
cannot  avail  himself  in  a  suit  at  law,  to  recover  tlie  prop- 
erty, or  to  defend  liis  possession,  if  necessary.  (Akl  v. 
Heathcoie,  2  Ves.  jun.  100.)  It  is  equally  well  settled, 
that  this  court  will  not  compel  a  purchaser  to  accept  a* 
doubtful  title.  And  even  if  he  obtains  a  good  legal  title, 
yet  if  it  is  liable  to  be  litigated  in  a  court  of  chancery,  in 
consequence  of  some  valid  equitable  claim  which  may 
be  brought  against  it,  the  purchaser  will  be  discharged 
of  his  purchase.  {Grover  v.  Ilugell^  3  Iluss.  K.  428.)  A 
sale,  therefore,  under  a  decree  of  this  court,  where  the 
master,  by  the  direction  of  the  parties  interested,  pro- 
fesses to  sell  a  perfect  title,  entitles  the  purchaser  to  a  title 
which  is  good  both  at  law  and  in  equity.  Is  this  then  a 
title  of  that  description  ?  The  moment  a  judgment  is 
docketed,  it  becomes,  at  law,  a  general  lien  on  all  the  real 
estate  of  the  debtor;  not  only  as  against  himself,  but 
also  as  against  all  other  persons  deriving  title  through  or 
under  him  subsequently  to  such  judgment.  It  affects  the 
legal  estate,  and  the  lien  of  the  judgment  cannct^  at  law, 
be  detached  or  defeated  by  any  species  of  alienation  what- 
soever. (1  Atk.  on  Conv.  605,  511.)  Tlie  lien  may  in- 
deed be  displaced,  in  some  cases,  by  the  executioc  of  a 
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power  'w  iiich  overreaches  the  judgment.    But  if  the  pur-       1881. 
chaser  has  notice  that  the  power  is  improperly  or  inequi-      Horrii 
tablj  executed,  a  court  of  chancery  will  enforce  the  lien     jiowatt 
of  the  judgment,  even  as  against  the  title  acquired  under 
such  power.    The  lien  of  a  j  udgment  may  also  be  removed 
or  displaced  by  tlie  decree  of  this  court  where  the  judg- 
ment debtor  holds  the  legal  estate  in  the  land  merely  as  a 
naked  trustee  for  another,  or  where  there  is  a  subsisting 
equitable  claim  against  the  premises,  which  is  prior,  in 
point  of  time,  to  the  lien  of  the  judgment.     {Ex  parte 
ffowe,  1  Paige's  E.  130.     1  Atk.  Conv.  512.) 

In  the  case  under  consideration,  tlie  debts  due  from  the 
testator  to  these  complainants  and  others,  were  equitable 
liens  upon  the  estate  devised  to  his  sons,  which  liens  are 
prior,  in  point  of  time,  to  the  judgments  recovered  against 
the  sons  for  tlieir  own  private  debts.  If  the  judgment 
creditora  had  been  made  *parties  to  this  suit,  these  prior  '*591''' 
equities  could  have  been  established  in  favor  of  the  cred- 
itors of  the  testator.  And  the  judgment  creditoi-s  would 
then  have  been  perpetually  enjoined  from  proceeding  at 
law  against  the  property  sold  under  the  decree  in  this 
cause.  Being  parties  to  the  suit,  they  would  have  been 
entitled  to  contest  the  validity  of  the  complainant's  claim 
against  the  estate  of  the  testator;  and  if  that  was  estab- 
lished, they  would  then  have  the  right  to  ask  for  the  ap- 
plication of  the  personal  estate,  in  the  first  place,  to  the 
satisfaction  of  that  claim,  if  any  such  personal  estate 
could  bo  found ;  or,  at  least,  that  they  might  be  substi- 
tuted in  the  place  of  the  creditors  of  the  testator,  as  to 
such  personal  estate,  on  the  principle  of  marshalling  se- 
curities, if  the  real  estate  was  applied  to  the  payment  of 
the  debts  of  the  testator  in  the  first  instance.  And  if  no 
personal  estate  remained,  they  would  still  have  had  the 
right  to  insist  that  the  real  estate  sliould  be  applied  in 
payment  of  the  testator's  debts,  in  the  manner  directed 
by  the  will :  Tliat  is,  that  the  Pearl  street  property  should 
not  be  sold  for  that  purpose,  until  all  the  other  property 
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^Q^^'  of  the  testator,  both  real  and  personal,  had  been  e.xLansl 
Morris  ed.  It  will  be  seen  at  once,  that  this  would  have  niiwd 
Mowatt  tiie  question,  whether  the  Franklin  street  lots,  on  which 
the  Phoenix  Fire  Insurance  Company  have  a  mortgage 
from  some  of  tlie  devisees,  or  the  Pearl  street  house  and 
lot,  on  which  the  lien  of  the  judgments  fii-st  attacliea, 
should  be  sold  to  satisfy  the  complainant's  claim. 

What  then  will  be  tlie  situation  of  the  purchaser  xir\i& 
this  decree,  as  to  the  security  of  his  titles  either  at  law  or 
in  equity  ?     At  law,  the  judgment  creditors  may  sell  the 
legal  estate  by  execution  on  their  judgments ;  and  the 
purchasei'3  will  acquire  a  legal  title,  which  will  overreach 
the  sale  under  this  decree.     And  the  judgments  being 
obtained  before  the  creation  of  a  lis  pendens  here,  by  the 
commencement  of  this  suit,  the  court  of  chancery  cannot 
protect  the  present  purchaser,  by  any  order  or  injunctioa 
made  in  this  cause,  to  which  the  judgment  creditors  are 
not  parties.     He  will  therefore  be  compelled  to  tile  a  bill, 
even  to  protect  himself  against  tliis  assertion  of  a  legal 
right  on  the  part  of  the  judgment  creditors.     And  iijwn 
[*592]         that  bill,  in  order  to  protect  his  equitable  *right  to  this 
property,  he  will  not  only  be  compelled   to  prove  the 
existence  of  the  debt  alleged  to  be  due  from  the  testator 
to  the  i^resent  complainants,  but  ho  will  also  bo  required 
to  litigate  every  question  which  the  judgment  creditors 
might  have  raised  as  an  objection  to  the  sale  of  this  ]>ar- 
ticular  portion  of  the  real  estate  of  the  testator.     The 
fact  that  Lenox,  one  of  the  present  defendants,  has  a  mort- 
gage on  the  Pearl  street  property,  executed  by  the  te3- 
tator  in  his  lifetime,  does  not  materially  alter  the  rights 
of  the  purchaser  under  this  decretal  order.    It  is  now  well 
settled  in  this  state,  that  even  at  law,  the  mortgage  is  to 
be  considered  a  mere  security  for  the  payment  of  a  debt 
Before  foreclosure,  the  mortgagee  has  no  interest  in  the 
land  which  can  be  sold  on  execution ;  and  before  entry 
under  his  mortgage,  he  is  not  bound,  as  an  assignee  of  tlio 
mortgagor,  by  a  covenant  running  witli  the  land.    {Jack^ 
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•son  V.  YViUardy  4  John.  E.  41.    Astor  v.  Haytj  5  Wend.       1881. 
603.)    Under  tlie  provisions  of  tlie  revised  statutes,  he      Morrig 
cannot  even  maintain  an  ejectment  to  recover  the  posses-    j^owatt 
sion  of  the  mortgaged  premises,  before  the  mortgage  has 
been  legally  foreclosed.     (2  R.  S.  312,  §  67.) 

The  revised  statutes  have  prescribed  a  new  mode  of 
proceeding,  by  a  suit  in  this  court,  against  heii-s  and  devi- 
sees, to  obtain  satisfaction  of  debts  due  from  the  decedent. 
And  every  final  decree  rendered  in  such  suit,  against  the 
heir  or  devisee,  has  a  preference,  as  a  lien  on  the  estate 
descended  or  devised,  over  any  judgment  or  decree  ob- 
tained against  tlie  heir  or  devisee,  for  his  own  peraonal 
debt.  A  sale  upon  an  execution  under  such  a  decree, 
will,  at  law,  not  only  overreach  such  judgments,  but  will 
also  overreach  all  mortgages  and  alienations  of  the  estate, 
which  are  subsequent  to  the  commencement  of  tlie  suit 
in  tliis  court.  .  (2  R.  S.  454.)  But  the  decretal  order, 
under  which  the  present  sale  took  place,  is  not  such  a  final 
decree  as  is  contemplated  in  the  statute.  And  probably 
to  give  the  purchaser  a  perfect  legal  title,  sufficient  in  a 
court  of  law  to  protect  him  against  a  sale  under  the  pre- 
vious judgment  against  the  heir  or  devisee,  it  may  be  ne- 
cessary to  issue  an  execution  on  the  decree,  and.  to  have 
the  property  sold  by  the  sheriff*,  in  the  usual  manner.  On 
this  *point,  however,  I  do  not  mean  to  be  understood  as  [*593 
expressing  any  definitive  opinion. 

The  conclusion  at  which  I  have  arrived  in  this  case  is 
that  the  purchaser  cannot  obtain  a  perfect  legal  title  under 
the  conveyance  from  tlie  master,  sufficient  to  protect  him 
against  these  judgments,  which  at  law  form  a  previous  lien 
on  the  premises.  And  as  it  is  admitted  to  be  impossible 
to  obtain  releases  of  all  the  judgments,  within  any  reason- 
able time,  the  purchaser  must  be  discharged  of  his  pur- 
chase, and  the  deposit  must  be  restored  to  him.  lie  is 
also  entitled  to  interest  on  that  deposit,  and  to  the  costs  to 
which  he  has  been  subjected.  At  present,  there  is  no 
fund  under  the  control  of  the  court  out  of  which  the  iute- 
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1881.  rest  and  costs  can  be  paid ;  and  as  all  parties  have  acted 
Brown  in  perfect  good  faith  in  relation  to  this  sale,  the  exvense? 
giJ'  must  be  paid  oat  of  the  fund  hereafter  to  be  raiseil,  if  i 
second  sale  takes  place.  If  no  sale  of  the  property  is  Lad, 
and  no  other  way  is  provided  for  the  payment,  the  chai^ 
must  fall  on  the  complainants  personally.  The  qnestion, 
as  to  the  final  disposition  of  this  claim  for  interest  and 
costs,  is  for  the  present  reserved ;  with  liberty  for  the  p^^ 
chaser  to  apply  hereafter  by  petition,  as  he  shall  be  ad- 
vised. 

K  all  the  parties  to  this  suit  consent  to  a  re-sale  of  the 
property  under  the  present  decretal  order,  the  master  is 
to  proceed  and  sell,  subject  to  the  legal  and  equitable 
rights  of  all  persons,  other  than  the  parties  in  the  cause 
and  those  who  are  bound  by  the  decree.  But  in  that 
case,  the  master  should  inform  the  bidders  at  such  re-sale 
of  the  nature  of  the  objections  which  exist  against  the 
title  under  such  sale.  If  a  re-sale,  at  the  risk  of  the  pur- 
chaser, is  not  deemed  advisable  by  the  parties  interested 
in  this  matter,  the  complainants  are  to  be  at  liberty  to 
file  a  supplemental  bill,  for  the  purpose  of  bringing  the 
judgment  creditors  before  the  court;  or  to  apply  for  a 
rehearing,  and  to  vacate  the  decretal  order  of  the  seventh 
of  January  last,  as  they  may  be  advised.  If  a  receiver 
is  necessary  to  preserve  the  property,  and  to  secure  the 
rents  and  profits  in  the  mean  time,  one  will  be  appointed, 
as  a  matter  of  course,  upon  a  proper  application,  and  on 
due  notice  to  such  parties  as  have  a  right  to  be  heard  on 
that  question. 


[*594j  *Brown  ajh)  othebs  v.  Stobt. 

Where  one  of  several  complainants  dies  pending  the  suit,  and  the  caos«  d 
action  survives,  the  surviving  complainants,  if  they  wish  the  snit  K 
proceed  in  their  names  as  survivors,  must  make  a  speeial  applfcatioi  U 
the  court  for  that  purpose. 
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Where  the  snryiving  complainants  are  ioAoIveDt,  the  defendant,  who  nad         1831. 
demiMlds  against  the  deceased  and  surviving  complainants  jointly,  will        JT 
be  permitted  to  file  a  cross  bill,  in  the  nature  of  an  original  bill,  against  y 

the  surviving  complainants  and  the  personal  representatives  of  the        Story, 
deceased  complainant;  and  the  proceedings  in  the  original  suit  will  be 
Btayed  until  the  cross  suit  is  in  readiness  for  a  hearing. 

TiiE  defendant,  Story,  commenced  a  suit  at  law  against  ^®*<>^®J^  ^**^ 
J.  D.  Brown,  G.  W.  Brown  and  J.  Brown,  to  recover  a 
debt  alleged  to  be  due  from  them  to  liim.  The  Browns 
then  filed  a  bill  in  this  court  against  Story  for  an  account 
in  relation  to  the  same,  and  other  matters,  and  obtained 
an  injunction  to  restrain  the  proceedings  in  the  suit  at 
law.  Story,  in  his  answer,  set  forth  his  claims  against 
the  complainants ;  and  also  a  large  claim  against  J.  Brown, 
one  of  the  complainants  individually.  A  replication  was 
filed  to  the  answer,  and  a  reference  made  to  a  master  to 
take  an  account  of  the  transactions  between  the  parties; 
reserving  all  further  directions.  Pending  this  reference, 
J.  Brown  died,  possessed  of  a  considerable  property ;  but 
the  other  complainants  are  alleged  to  be  insolvent.  After 
the  death  of  J.  Brown,  on  a  suggestion  of  his  death  and  • 
that  the  cause  of  action  had  survived,  the  surviving 
complainants  obtained  an  order  that  the  suit  proceed  in 
their  names  as  survivors.  An  application  having  been 
made  to  set  aside  that  order  for  irregularity,  the  complain- 
ants appeared  and  opposed  the  application ;  and  it  was 
ordered  to  stand  over  to  a  further  day.  On  that  day,  the 
defendant's  counsel  having  received  no  further  instructions 
on  the  subject,  the  motion  was  denied.  A  new  application 
was  thereupon  made,  upon  new  papers,  to  set  aside  th 
order,  or  to  stay  the  proceedings  until  the  suit  should  be 
revived  in  the  name  of  tlie  personal  representatives  of 
J.  *Brown ;  or  for  such  other  relief  as  the  court  might  [*5053 
consider  proper. 

B.  F*  BvUeTj  for  the  complainants. 

J  JL.  LoveUy  for  the  defendant 
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1881.  The  Chancellor.    From  the  course  wliicli  tlie  former 

Brown  application  took,  and  under  the  peculiar  circumstaifces  of 
StMT.  ^^^  ^^®'  ■"•  ^^  °^'  think  the  defendant  is  precluded  from 
making  the  present  apph'cation,  on  the  new  facts  disclosed. 
But  I  see  no  cause  to  alter  the  opinion  which  I  then 
expressed,  that  this  is  a  case  in  which  the  cause  of  action 
survived  to  the  complainants.  The  order  entered  in  the 
register's  office,  without  a  special  application  to  the  conrt, 
was  clearly  irregular.  But  as  tlie  other  would  have  been 
granted  on  a  special  application,  under  the  circumstances 
now  disclosed,  it  is  unnecessary  to  set  it  aside. 

The  separate  claim  of  the  defendant  against  J.  Brown 
was  not  a  proper  subject  of  litigation  in  this  suit.  It  was 
not  the  claim  for  which  the  defendant  brought  his  suit  at 
law;  and  it  could  not  properly  be  joined  in  this  suit  with 
the  matters  which  were  in  controveray  betw^een  the  defend- 
ant and  all  the  complainants  jointly.  If  Story  has  any 
just  claim  against  the  exccutore  of  J.  Brown,  for  a  sepa- 
rate debt  due  from  their  testator,  he  must  either  bring  a 
suit  against  them  at  law,  or  file  a  bill  in  equity  to  sub- 
stantiate and  recover  that  demand.  And  if  the  surviving 
complainants  in  this  suit  were  solvent  and  responsible, 
there  could  be  no  necessity  for  bringing  the  personal  rep- 
resentatives of  J.  Brown  before  the  court,  previous  to 
taking  this  account.  But  tlie  defendant  has  lost  his 
remedy  at  law  against  the  estate  of  J.  Brown,  for  any 
demand  which  existed  against  him  jointly  with  tlie  sm^ 
viving  complainants.  And  as  they  are  alleged  to  be 
insolvent,  so  that  he  can  obtain  no  benefit  from  the  decree 
in  this  cause,  if  a  balance  should  be  found  in  his  favor,  it 
seems  inequitable  that  he  should  be  compelled  to  go  on 
and  take  that  account,  in  the  absence  of  the  personal  rep- 
resentatives of  the  deceased  complainant.  If  he  would 
not  be  precluded  by  the  decree  in  this  cause  from  afte^ 
[*596]  wards  asserting  *his  claim  against  the  estate  of  J.  Brown, 
in  equity,  he  must  at  least  file  a  new  bill  and  go  through 
the  same  course  of  litigation  the  second  time,  in  order  tc 
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>t)tain  any  balance  which  may  be  justly  due  him.  He  ^^^^' 
must  therefore  be  permitted  to  file  a  cross  bill,  in  the  In  the  matut 
nature  of  an  original  bill,  against  these  complainants  and 
the  personal  representatives  of  John  Brown,  setting  forth 
his  joint  claims,  and  alleging  the  insolvency  of  the  sur- 
vivors, by  which  he  is  compelled  to  resort  to  the  estate 
of  John  Brown, 

If  the  defendant  files  such  cross  bill  within  one  month, 
and  prosecutes  it  with  due  diligence,  the  proceedings  on 
the  reference  must  be  stayed  until  that  cause  is  in  readiness 
for  a  hearing,  or  until  the  further  order  of  the  court ;  so 
that  only  one  accounting  between  the  parties  may  be 
necessary. 


In  the  HATTER  OF  pETTrT,   A  LUNATIC. 

*rhe  chancellor  has  no  authority  to  order  the  sale  of  the  real  estate  of  a 
lunatic;  unless  it  be  necessary  for  the  payment  of  this  debts,  or  the 
maintenance  of  the  lunatic,  or  his  family,  or  for  the  education  of  his 
children. 

And  in  neither  of  these  cases  can  it  be  done,  if  there  is  a  personal  estate 
sufficient  for  that  purpose^ 

This  was  an  application  on  the  part  of  the  committee  October  4th. 
of  the  person  and  estate  of  a  lunatic  for  permission  to  sell 
her  real  estate.  The  petitioner  stated  in  his  petition  that 
the  personal  estate  of  the  lunatic  amounted  to  less  than 
$1400,  and  that  it  produced  an  income  of  about  $80 ;  that 
the  real  estate  consisted  of  about  600  acres  of  land  in  the 
state  of  Ohio,  and  of  the  equal  undivided  eighth  part  of 
a  house  and  lot  at  Sandy  Hill,  and  of  five  other  lots  or 
pieces  of  land  in  this  state ;  that  the  value  of  the  lunatic's 
share  of  that  portion  of  the  real  estate  which  is  within 
the  jurisdiction  of  the  court,  was  worth  about  $470,  and 
produced  an  income  of  only  $21.75;  that  the  income  of 
her  real  and  personal  estate  was  not  sufficient  for  her  sup- 
port ;  and  that  if  her  interest  in  the  real  estate  was  not 
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1881       sold,  the  owner  of  the  seven  eighths  of  the  part  therecf 
In  the  matter  situate  in  this  State  would  apply  for  a  partition.     The 
of  Pettit    ^committee  therefore  prayed  that  he  might  be  authorized 
to  sell  her  intei^est  in  the  real  estate,  and  invest  the  pro- 
ceeds thereof  for  her  use. 

2>.  W.  BaUy  for  the  petitioner. 

The  Chancellok.  There  can  be  very  little  doubt  that 
the  interest  of  the  lunatic  would  be  advanced  by  a  sale 
of  her  interest  in  all  her  real  estate,  except  that  which 
lies  in  the  state  of  Ohio.  The  only  question  therefore  is, 
whether  this  court  has  power  to  authorize  such  sale.  In- 
dependent of  the  statutory  provisions,  this  court  has  no 
authority  to  order  a  sale  Df  freehold  estate  of  a  lunatic, 
even  for  the  payment  of  debts ;  although  the  creditors, 
by  filing  a  bill,  might  compel  a  sale.  Thus,  in  the  case 
of  John  Smith,  a  lunatic,  it  appeared  that  he  was  entitled 
to  freehold  estates,  under  the  will  of  his  father,  subject 
to  the  payment  of  mortgages  and  bond  debts  charged 
thereon.  A  bill  being  threatened  by  the  creditors  to 
compel  a  sale,  a  petition  was  presented,  praying  that  a 
specific  portion  of  the  estate  might  be  sold  for  the  pay- 
ment of  the  debts.  And  although  the  heir  at  law  and 
the  next  of  kin  of  the  lunatic  consented  to  the  prayer  of 
the  petition,  Lord  Thurlow  decided  that  he  had  not  juris- 
diction in  lunacy  to  authorize  the  sale.  (Ex  parte  Smith, 
5  Ves.  656.)  The  statute  gives  to  this  court  authority  to 
order  a  sale  only  in  certain  specified  cases.  And,  how- 
ever desirable  it  may  be,  under  peculiar  circumstances, 
to  sell  the  property  of  a  lunatic  in  cases  not  coming 
within  the  statute,  it  belongs  to  the  legislature  alone  to 
afibrd  the  proper  remedy. 

The  eleventh  section  of  the  title  of  the  revised  statutes, 
which  provides  for  the  custody  and  disposition  of  the 
estate  of  idiots,  lunatics,  persons  of  unsound  mind,  and 
drunkards,  (2  B.  S.  53,)  authorizes  an  application  fcr  the 
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sale  of  the  real  estate,  where  it  is  necessary  for  the  pay-       iSJl. 
mentof  debts.     The  sixteenth  section  autliorizes  a  simi-ln  themattAi 
lar  application,  where  the  sale  is  necessary  for  the  niainte-        ^^^tit 
nance  of  the  hmatic  or  his  family,  or  for  the  education  of 
his  children.     But  in  neither  of  these  cases  can  the  court 
direct  a  sale  of  the  real  estate  for  the  payment  of  debts, 
or  for  the  purpose  of  maintenant^,  so  long  as  there  is 
personal  estate  sufficient  for  that  pui-pose. 

*To  obtain  a  sale  for  the  purpose  of  maintenance,  the         [*5981 
committee  must  show  that  the  principal  and  intei*est  of 
tlie  personal  property,  and  the  rents  and  profits  of  the 
realty,  are  not  sufficient  to  support  tlie  lunatic. 

In  the  case  under  consideration,  the  mere  income  of 
tlie  property  is  nearly  sufficient  for  the  support  of  this 
young  woman,  without  breaking  in  upon  the  principal 
of  the  pei-sonal  estate.  And,  at  the  present  rate  of 
expenditure,  she  may  be  supported  more  than  twenty 
years,  before  tlie  personal  estate  will  be  exhausted.  This 
is  nearly  the  average  extent  of  the  lives  of  healthy  per- 
sons of  her  age ;  and,  as  her  constitution  is  stated  to  be 
but  indifferent,  the  probability  is,  if  her  lunacy  continues, 
that  there  will  never  be  any  necessity  for  selling  the  real 
estate  for  her  support.  But,  if  there  was  only  sufficient 
personal  estate  to  support  the  lunatic  for  a  single  year, 
the  court  has  no  authority  to  order  the  real  estate  to  be 
sold  until  such  personal  estate  ia^xhausted.  I  do  not  in- 
tend to  lay  down  the  rule  that  no  application  can  be 
made,  until  the  committee  has  actually  exhausted  all  of 
the  personal  property.  But  it  must  be  so  far  diminished 
tliat  the  court  can  sec  that  it  will  probably  be  expended 
before  the  proceedings  to  sell  the  real  estate  can  be  con- 
summated, so  as  to  make  the  proceeds  thereof  available  for 
tlie  pui-poses  of  maintenance. 

It  might  sometimes  be  beneficial  to  the  estates  of  per- 
sons in  this  situation,  if  the  court  had  a  general  power  to 
authorize  a  sale  in  all  cases,  in  the  discretion  of  the  court, 
as  in  the  case  of  infants.    But  when  we  take  into  consid* 
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1^1*  eration  the  danger  to  which  the  property  is  exposed  ii 
Leggett  the  hands  of  committees,  who  are  only  reqnired  to  give 
PoftUej.  personal  secaritj,  it  is  perhaps  a  circumstance  not  to  be 
regretted,  that  tlie  legislature  have  only  conferred  upon 
this  court  the  power  to  authorize  a  sale  in  the  two  spcci* 
fied  cases.  I  see  no  difficulty  in  making  partition  of  the 
lands  in  this  case,  either  by  agreement  of  the  parties, 
under  the  sanction  of  tlie  court,  according  to  the  eighty 
ninth  and  ninetieth  sections  of  the  partition  law,  (2  R  S. 
331,)  or  by  proceeding  under  the  general  provisions  of  the 
statute  for  that  purpose.  The  fact,  that  some  particular 
[*699]  portions  of  the  property  cannot  be  divided,  *doe8  not 
render  a  sale  thereof  necessary.  Tliat  part  may  be  as- 
signed to  the  owner  of  the  seven  eighths  thereof,  and  the 
shai'e  of  the  lunatic  may  be  assigned  from  the  other  p(H^ 
tions  of  the  estate. 

As  the  court  has  no  anthority  to  authorize  the  sale  asked 
for  in  this  case,  the  petition  must  be  dismissed. 


Leggett  v,  Postley. 


A  defendant  cannot  b«  compeUed  to  answer  a  charge  in  the  complainaDfi 
hUl,  which,  if  true,  would  subject  him  to  an  indictin6nt»  or  a  crinuBsl 
prosecution.  ^ 

A  fraudulent  combination  to  commence  suit  againat  a  perton,  with  tke 
Tiew  of  extorting  money  from  him,  is  an  indictable  offence,  and  thepe^ 
cons  guilty  of  it  may  be  punished  for  a  conspiracy. 

To  sustain  a  bill  of  discovery,  filed  in  aid  of  a  defence  at  law,  the  eooh 
plainant  must  show,  in  his  bill,  that  the  discovery  prayed  foria  matarial 
to  his  defence  at  law,  and  also  that  his  defence  at  law  cannot  be  estab 
lished  by  the  testimony  of  witnesses,  or  without  the  aid  of  the  diseoverj 
which  he  seeks. 

A  discovery  will  not  be  allowed,  merely  to  guard  againat  antieipated  p» 
.  jury  in  a  suit  at  law. 

Oetob«r  4th.      T!mi^  cause  came  before  the  court  on  a  demurrer  to  a 
bill  of  discovery.    The  complainant  allied  that  he  had 
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been  president  of  the  Franklin  Bank,  previous  to  its  ^^^^ 
failure.  Tliat  in  December,  1826,  lie  was  induced  to  be-  I-eggett 
come  such  president,  by  the  solicitations  of  some  of  the  PostI«y. 
directors,  and  other  persons  interested  in  the  institution. 
That,  on  investigating  the  affaira  of  the  bank,  he  found 
that  many  frauds  had  been  committed  by  former  officers, 
which  had  diminished  and  put  in  hazard  the  capital  of 
the  bank ;  against  all  of  which  acts  he  signed  a  formal 
protest,  in  writing,  (which  was  set  out  at  length  in  the 
bill,)  and  placed  the  same  in  the  hands  of  one  of  the 
directors,  to  be  preserved.  That,  during  the  time  he  was 
president,  he  improved  the  funds  of  the  bank  at  least 
$300,000.  That,  notwithstanding  his  exertions  for  the 
benefit  of  the  creditors  and  stockholders  of  the  institution, 
the  defendant,  Postley,  from  unfriendly  and  vindictive 
motives,  had  procured  a  combination  of  individual  credit- 
ors of  *the  bank  to  be  formed,  for  the  pui-pose  of  insti-  [*600] 
tuting  suits  against  the  complainant  in  his  individual 
capacity,  in  order  to  render  him  and  his  property  liable. 
That  Postley  had  made  to  the  other  conspirators  fraudu- 
lent misrepresentations  of  the  complainant's  conduct,  to 
induce  them  to  join  in  the  combination ;  and  had  repre- 
sented to  them,  that  by  bringing  suits  against  the  com- 
plainant he  would  be  induced  to  compromise.  Tliat  in 
prosecution  of  the  views  of  these  conspiratora,  Postley 
had  sued  the  complainant  in  the  superior  court  in  the 
city  of  New  York,  and  had  procured  and  induced  one  0. 
Pool  to  commence  another  suit  against  him  in  the  circuit 
court  of  the  United  States.  That  the  defendant,  in  the 
suit  brought  by  him,  relied  principally  upon  a  return  of 
the  state  of  the  bank  made  to  the  legislature  in  March, 
1828 ;  but  that  the  complainant  had  no  agency  in  making 
that  return,  and  did  not  see  it  until  after  it  had  been  filed, 
it  being  the  sole  act  of  the  cashier.  Tliat  the  return  was 
never  seen  by  Postley,  and  that  ho  had  no  knowledge  of 
tlie  same  until  after  the  failure  of  the  bank,  and  that  it 
could  not  therefore  have  induced  him  to  credit  the  bank. 
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1881.  That  the  defendant  also  averred  in  his  decla^  ation  in  the 
Legg«tt  superior  court,  that  the  complainant,  to  id  iuce  Lim  to 
Po^ey.  continue  his  account  witli  the  bank,  had  represented  tc 
him  that  the  company  was  solvent  and  safe*  &c.,  which 
allegation  was  not  true.  And  the  defendant  was  called 
on  to  answer  the  several  statements  and  chs  r^  contained 
in  the  bill;  particularly  as  to  the  corabi? .ation  charged 
therein,  and  whether  he  knew  of  the  false  return  made  to 
the  legislature ;  and  whetlier  a  knowledge  of  su'Ji  false 
return  induced  him  to  give  credit  to  the  bank.  An  in- 
junction having  been  granted  to  restrain  the  proceedings 
of  the  defendant  in  his  suit  at  law,  on  an  application  to 
the  chancellor  the  injunction  was  dissolved.  Tlie  defend- 
ant afterwards  put  in  a  demurrer  to  the  whole  bill,  for 
want  of  equity  ;  and  he  assigned  therein,  as  special 
causes  of  demurrer,  that  it  did  not  appear  from  the  bill, 
that  the  discovery  sought  was  necessary  or  material  to  the 
complainant's  defence  at  law;  and  also  that  thediscoreiy 
of  the  alleged  conspiracy  would  subject  the  defeadaatto 
a  criminal  prosecution. 

[*601]  *G.  Brinckerhoff^  for  the  complainant. 

Hugh  Maxwell^  for  the  defendant. 

The  Chancellor.  The  defendant  cannot  bf  /^/mpcUed 
to  answer  a  charge  which,  if  true,  will  subjec'  bim  to  an 
indictment,  or  expose  him  to  a  criminal  prosecution.  The 
substance  of  the  allegations  .in  the  bill  is,  that  the  defend- 
ant has  entered  into  a  fraudulent  combination  with  others, 
to  extort  money  from  the  complainant.  Tliat  he  has 
entered  into  an  agreement  with  other  creditors  of  the 
Franklin  Bank,  falsely  to  move  and  maintain  certain  suits 
against  Leggett,  which  the  confederates,  and  particularly 
tlie  present  defendant,  knew  to  be  unjust  and  unfounded; 
and  by  that  means  to  compel  the  complainant  to  compro- 
mise with  them  for  tlieir  claims  against  the  bs-^k,  to  relieve 
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himself  from  those  prosecutions.    It  is  evident,  that  if  the       1881. 
charges  in  this  bill  are  true,  the  defendant  and  the  other     Leggett 
parties   to  the  combination  are  guilty  of  an  indictable     poiUty. 
oifence,  and  may  be  punished  for  a  conspiracy.    (1  E.  L. 
1813,173,  §3.    2  li.  S.  691,  §  8.) 

To  sustain  a  bill  of  discovery,  in  aid  of  a  defence  at 
law,  it  is  necessary  for  the  complainant  to  show  that  the 
discovery  prayed  is  material  to  his  defence  in  this  suit  at 
law ;  and  if  he  does  not  show  this  by  his  bill,  the  defend- 
ant may  denmr  to  the  discovery.  (Mitf.  PI.  4:th  Lond.  ed. 
192.  Nevokirh  v.  Willtt,  2  Caines'  Cas.  in  Err.  296.  SelJby 
V.  Ci'ew^  2  Anstr.  604.)  And  where  the  complainant  seeks 
to  give  jurisdiction  to  this  court,  on  the  ground  that  it 
was  necessary  for  him  to  come  here  for  a  discovery ;  or 
when  he  asks  the  interposition  of  the  court  to  stay  a  pro- 
ceeding at  law,  either  by  a  temporary  injunction  or  other- 
wise, on  the  ground  that  a  discovery  is  necessary  to  aid 
him  in  his  defence,  he  must  not  only  show  that  the  facts 
as  to  which  a  discovery  is  sought  are  material,  but  he 
must  also  show  affirmatively,  in  his  bill,  that  his  right  or 
defence  cannot  be  established  at  law  by  the  testimony  of 
witnesses,  or  without  the  aid  of  the  discovery  which  ho 
seeks.  {OeUton  v.  Hoyt^  1  John.  Ch.  K.  647.  Seymour  v. 
Seymour^  4  id.  409.  Bollock  v.  Boyd^  2  Marsh.  Kent.  R. 
323.  j5a.<?«  v.^tw«,4IIen.&Munf.R.478.  Beea^v.Par-  l*603j 
wA,  1  M'Cord's  Ch.  E.  60.  Buasell  v.  Clark's  Ex'ra.  7 
Cranch,  89.) 

In  this  case  there  is  no  material  fact  alleged  to  be  in 
the  knowledge  of  tlie  defendant,  which  he  could  disclose 
without  exposing  himself  to  a  prosecution  for  a  conspir- 
acy, if  the  allegations  in  the  complainant's  bill  are  true. 
The  claim  for  a  discovery  of  the  non-existence  of  facts, 
essential  to  be  established  by  Postley  in  his  suit  at  law,  is 
novel  and  wholly  unprecedented.  If  these  facts  do  not 
exist,  it  is  impossible  for  the  defendant  to  prove  them  in 
the  suit  he  has  brought  against  the  complainant  in  the 
guperior  court,  imless  he  is  guilty  of  subornation  of  per- 
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1881.       jury ;  and  without  the  proof  of  these  facts,  it  ia  iropo» 


I/k  Oke  matter  ble  for  him  to  recover  in  that  sait.  Tliis  court  caimot 
•iSkenryd.  pr^mu^  that  it  is  material  or  necessary  for  the  complain 
ant  to  have  a  discovery,  merely  to  guard  against  antid* 
pated  perjury  in  a  suit  at  law.  Tlie  complainant's  bSl 
must,  therefore,  in  this  respect,  be  considered  a  mere  fish- 
ing bill,  to  ascertain  what  proo&  tlie  defendant  intends  to 
produce  against  him  in  the  suit  brought  in  the  superioi 
court. 

The«demurrcr  is  allowed,  and  the  complainant's  biD 
must  be  dismissed,  with  costs. [1] 


In  the  matter  of  P.  Shebbtd. 

A  mere  naked  trustee,  without  interest,  cannot  become  a  petitioning  er«i> 
itor  for  an  insolvent,  without  the  consent  of  the  eeMiui  que  tnut,  except 
in  the  cases  specially  provided  for  by  the  statute. 

June  1st,  The  Niagara  Insurance  Company  waa  dissolved  by  an 
order  of  this  court,  under  the  statute,  on  the  petition  of 
the  directoi*s.  The  trustees,  appointed  on  such  dissola- 
tion,  presented  a  petition  to  the  chancellor,  asking  pe^ 
mission  to  become  petitioning  creditors  of  Patrick  Sherryd, 
an  insolvent  debtor,  to  enable  him  to  obtain  a  discharge 
from  his  debts. 

P.  Griffin^  for  the  trustees. 

f  *603]  *The  Chancellor  said  he  could  find  no  provision  in  tk 

•revised  statutes,  except  as  to  executors  and  administra- 
tors, wliich  authorized  a  mere  naked  trustee  to  become  a 
petitioning  creditor,  under  the  insolvent  act,  without  the 
assent  of  the  cestui  que  trust,    Tliat  it  waa  against  thi 

[1]  See  March  v.  Daviton,  e  Paige  i  Rep^  £80. 
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Bpi  tt  of  the  statute,  to  permit  those  who  had  no  pei-sonal       i88i- 
interest  in  the  question,  to  decide  whether  the  insolvent     Gilbert 
oi^ht  to  be  discliarged  from  his  liability  to  others.    That     Qab^n, 
•  it  was  at  least  doubtful  whetlier  the  trustees  could  become 
petitioning  creditors,  even  with  the  sanction  of  the  court ; 
and  tliat  the  application  must  therefore  be  refused.    But 
as  it  appeared  that  the  insolvent  was  wholly  destitute  of 
property,  the  chancellor  authorized  the  tinistees,  in  their 
discretion,  to  discharge  the  debt  due  from   him  to  the 
company;   so  that  he  might  obtain  a  discharge  on  the 
petition  of  the  requisite  proportion  of  his  other  creditora. 


D.  Gilbert  v.  B.  &  B.  F.  Qilrebt. 

Where  thA  complainant  has  actually  remored  from  the  state  with  his 
family,  and  changed  his  residence,  the  defendant  is  entitled  to  security 
for  costs,  although  there  is  a  probability  that  the  complainant  may  re- 
turn at  some  future  day. 

Thi^  was  an  application  for  security  for  costs.    The  facts  Maroh  iStk 
are  stated  in  the  opinion  of  the  court. 

S  Kendrick^  Tor  the  complainant. 

S,  G.  Huntingtony  for  the  defendants. 

The  Chancellor.  This  is  an  application  for  security 
tor  costs.  Tlie  affidavit  on  the  part  of  the  defendants  is 
positive  that  the  complainant  is  insolvent,  and  has  re- 
moved from  the  state  with  his  family.  On  the  other  side, 
the  solicitor  swears  he  is  confident  that  the  complainant 
intends  to  return  to  the  state,  and  that  his  absence  is 
temporary.  He  has,  for  tlie  present,  changed  his  actual 
residence ;  and,  as  it  is  evident,  from  the  bill  itself,  that 
the  suit  is  carried  on  for  the  benefit  of  his  creditors,  there 
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^^^^' is  no  reason  why  they  should  *be  permitted  to  carry  on 

Stewart  this  suit  in  the  name  of  a  man  who  is,  for  the  time  at 
jQ^Q^  least,  a  non-resident  and  an  insolvent,  without  secarity 
for  costs.  lie  must,  within  thirty  days,  give  security  bj. 
a  bond,  in  the  penalty  of  $250,  with  two  sufficient  snre* 
ties,  to  be  approved  of  by  the  register  and  filed  in  hit 
office ;  and  in  default  tliereof,  the  bill  must  be  dismissed, 
with  costs.  In  the  mean  time,  all  proceedings  ou  the 
part  of  the  complainant  must  be  stayed.  (1  Sim.  &  Stu 
E.  348.    1  Paige's  R.  644.    4  Dow.  &  Ry.  R.  81.) 


Stewabt  and  others  v.  Ellice. 

In  the  absence  of  any  agreement  on  the  subject,  m  debt  is  |X<v.m/.<!  h  4 
payable  at  the  place  where  it  was  contracted,  and  wJeio  tiidcr^^r 
resides ;  and  interest  is  to  be  computed  according  to  rne  ntii  :JiOved 
by  the  laws  in  force  at  that  place. 

The  court  will  not  hear  a  cause,  merely  to  decide  a  cliJj;  for  c«y5»/.  ill^jngh 
the  parties  have  compromised  the  suit,  reserving  '^o  qufi'/.ra  of  costs 
for  the  decision  of  the  court. 

April  6th.  This  was  a  case  agreed  upon  between  the  parties ;  and 
tlie  only  questions  submitted  to  the  count,  were  ?/i  to  the 
mode  of  computing  interest  on  a  dfbt  acknowloVged  to 
be  due  from  the  defendant,  who  looides  in  Eng^viud,  and 
as  to  the  costs  of  a  former  suit.  Tlie  defendjyjt  insisted 
that  lie  was  only  liable  for  interest  accordi/ij:  to  the  laws 
of  England,  and  not  for  the  interest  allowf/i  by  tl»e  laws 
of  this  state^,  where  his  agent  resided,  and  v-:ipeuded  the 
money  for  his  use,  on  property  lying  hero. 

J).  JiurweU,  for  the  complainants. 

A.  Van  Vechtetiy  for  the  defendant 

TiiE  Chakcellob.    On  an  examination  of  the  papen 


\' 
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submitted  to  me  in  this  cause,  I  see  no  snfficient  evidence 
of  an  agreement  or  understanding  between  the  partia 
that  tlie  interest  should  not  be  computed  in  the  usua 
manner,  or  that  it  should  be  paid  in  England.  On  gen- 
eral principles,  in  the  absence  of  any  agreement  on  th< 
subject,  the  money  is  payable  where  the  creditor  resides^ 
and  tlie  interest  is  to  be  computed  *at  the  rate  allowed 
by  the  law  of  the  country  where  the  contract  was  made, 
or  is  to  be  performed.  The  complainants  appear  to  have 
computed  it  in  conformity  to  the  rules  of  law.  It  is  im- 
possible to  decide  whetlier  Ellice  or  Girvan  ought  to  pay 
the  costs  of  the  former  suit,  without  going  into  a  full 
hearing  of  the  merits  of  that  case.  This  has  been  ren- 
dered impossible,  by  the  compromise  between  the  parties. 
Tlie  rule  of  the  court  is,  that  if  a  suit  is  compromised  or 
settled,  without  any  agreement  as  to  costs,  each  party 
must  bear  his  own.  And  if  tlie  parties  settle  the  cause 
between  themselves,  reserving  the  question  of  costs,  tlie 
court  will  not  hear  the  cause  on  a  question  of  costs 
merely.  {Cribson  v.  Lord  Cranley^  Mad.  &  Geld.  R.  365. 
Bohei'ts  V.  Roheria^  1  Sim.  &  Stu.  39.  Eaatburn  v.  Dowries^ 
2  John.  Ch.  R.  317.) 
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[*605J 


Chalabbe  v.  Corteltou  anl  others. 


Where  m  devisee  of  an  insolrent  had  a  mortgage  which  wae  m  prior  hen 
on  the  premises  devised,  and  she  entered  npon  the  premises  as  devisee, 
and  received  the  rents  and  profits  thereof,  Juld^  that  as  between  her  and 
the  creditors  of  the  testator,  she  was  bound  to  account  for  the  rents  and 
profits,  and  to  aUow  them  in  part  payment  of  the  mortgage. 

The  bill  in  this  case  was  filed  by  a  bond  creditor  of  September? 
Daniel  Cortelyou,  deceased,  against  his  devisees,  to  ob-       ^®*^ 
tain  satisfaction  of  the  debt  due  to  the  complainant.     A 
house  and  ten  acres  of  land  were  devised  to  the  defend- 
ant, Martha  Cortelyou,  who  previously  held  a  mortgage 
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1881.       upon  the  same  premises,  to  secure  a  debt  from  the^testator. 
Hiteb^     Immediately  after  the  death  of  the  testator,  she  entered 
3^^      into  the  devised  premises,  and  had  received  the  rents  and 
profits  thereof  for  several  years.    She  now  claimed  the 
whole  principal  and  interest  due  on  her  bond  and  mort- 
gage, without  any  deduction. 

The  Chancellor  decided,  that  as  between  the  devisee 
and  the  creditor  of  the  testator,  she  was  bound  to  acconat 
for  the  rents  and  profits  of  the  devised  premises,  or  to 
allow  them  as  part  payment  in  ascertaining  the  amount 
due  on  her  bond  and  mortgage.  And  it  being  admitted 
[•606]  tliat  those  rents  and  *profit8  were  equal  to  the  interest 
which  had  accrued  on  her  mortgage  in  the  mean  time^ 
she  was  only  permitted  to  retain  tlie  amount  .of  thepria- 
cipal,  out  of  the  proceeds  of  a  sale  of  the  moiigagei 
premises. 


MncHELL  V.  Bunch. 


Whether  the  court  of  chancery  has  power  to  direct  the  applicition  of 
real  property,  situated  without  the  jurisdiction  of  the  court,  in  pty* 
ment  of  a  judgment  recovered  in  one  of  the  courts  of  this  iUtef 
Quaere. 

The  court,  however,  has  jurisdiction  to  compel  m  debtor,  who  has  bees 
discharged  from  imprisonment  for  debt,  to  discover  his  property,  in 
order  that  it  may  be  applied  in  satisfaction  of  his  debts. 

Bat,  in  England,  where  the  creditor  can,  by  an  ineareeration  of  the  debts?, 
compel  him  to  apply  his  pix>perty  in  payment  of  his  debts,  the  eenrt  d 
chancery  will  not  interfere. 

If  the  person  of  the  defendant  is  within  its  jurisdiction,  the  eomt  In* 
jurisdiction  as  to  his  property  situated  without  such  jurisdiction. 

And  that  jurisdiction  is  exercised  by  compelling  the  defendant,  either  to 
bring  the  property  in  dispute  within  the  jurisdiction  of  the  court,  or  to 
execute  such  a  conveyance  or  assignment  thereof,  as  wiU  be  sufficint 
to  vest  in  the  grantee  or  assignee  the  legal  title,  as  weU  as  the  poascsnos 
of  the  property,  according  to  the  laws  of  the  place  where  the  sam^x 
situated. 

The  court  of  chancery  haa  jurifiiction  to  enforce  tii^  perfonnasM  of  tm 
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▼. 
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incia  made  in  a  foreign  country ;  not  only  where  the  party  proceeded         1881. 

against  is  domiciled  here,  but  alfK>  where  he  is  a  foreigner,  if  he  be  ' 

within  the  jurisdiction  of  the  court  at  the  time  of  the  service  of  process 

upon  him. 
A  writ  of  ne  exeat,  although  originally  a  prerogative  writ,  is  now  resorted 

to  merely  for  the  purpose  of  obtaining  equitable  bail. 
Whenever  the  defendant  intends  leaving  the  state,  the  complainant,  upon 

producing  evidence  of  such  intention,  and  of  his  equitable  claims  against 

the  defendant,  has  a  right  to  this  equitable  bail. 
It  is  a  matter  of  course  to  discharge  a  ne  exeat,  upon  the  party's  giving 

security  to  answer  the  complainant's  bill,  where  a  discovery  is  necessary, 

and  to  abide  such  order  and  decree  as  may  be  made  in  the  cause,  and  to 

render  himself  amenable  to  the  process  of  the  court  which  may  be  issued 

to  enforce  its  performance. 
As  a  general  rule,  a  ne  exeat  is  allowed  only  upon  an  equitable  demand. 
But  in  case  of  a  bill  filed  for  an  account,  it  may  be  granted,  although  the 

defendant  might  have  been  arrested  at  law,  this  being  a  case  where  the 

courts  of  chancery  and  law  have  a  concurrent  jurisdiction. 
A  ne  exeat  may  be  granted  in  a  suit  between  foreigners,  and  in  respect  to 

demands  arising  abroad. 
The  mere  pendency  of  a  suit  in  a  foreign  court,  or  in  a  court  of  the 

United  States,  cannot  be  pleaded  in  abatement,  or  in  bar  to  a  suit  for 

the  same  cause,  in  a  state  court. 
•But  where  a  judgment  debtor  has  b^en  sued  upon  the  judgment,  in  the  [*607] 

circuit  court  of  the  United  States,  sitting  within  the  state,  and  held  to 

bail  in  such  suit,  and  a  bill  has  also  been  filed  against  him  in  the  court 

of  chancery,  to  obtain  payment  oi  die  same  judgment,  and  a  ne  exeat 

issued  thereon  against  him,  the  ne  exeat  will  be  discharged,  unlens  the 

complainant  elects  to  release  the  defendant  from  his  arrest  and  bail  in 

the  circuit  court  of  the  United  States. 

This  was  an  application  to  discharge  a  ne  exeat.  Tlie  October  4tk 
complainant  is  a  resident  at  the  Havana;  and  the  de- 
fendant resides  at  Carthagena,  and  is  a  citizen  of  the 
Colombian  government.  In  April,  1821,  the  defendant 
being  in  New  York,  obtained  his  discharge  nnder  the  act 
for  the  relief  of  debtors,  with  respect  to  the  imprisonment 
of  their  persons.  He  was  afterwards  sued  in  the  supreme 
court,  by  the  present  complainant,  and  plead  that  discharge 
in  bar  of  execution  against  his  person.  In  January,  1822, 
judgment  was  rendered  against  the  defendant  in  that 
Buit  for  $42,381;  exempting,  however,  his  body  from 
imprisonment  thereon,  according  to  the  provisions  of  the 
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1831.  8taUv\»  Che  complainant  caused  an  execution  to  be 
Mitchell  issued  «>;  his  judgment,  and  tlie  same  was  returned  bj 
Bunch.  ^®  sK.ntiT  unsatisfied,  for  want  of  any  visible  propcrtj 
of  the  ifcftadant  whei^eon  to  levy.  In  August,  1831,  the 
bill  in  tliis  cause  was  filed,  alleging,  among  other  things, 
that  for  several  years  past  the  defendant  had  been  en- 
gaged in  mercantile  business  at  Carthagena,  and  had 
suflicient  property,  eitlier  there  or  elsewhere,  to  satisfy 
the  whole  amount  of  the  complainant's  judgment;  that 
a  war  existed  between  Spain  and  Colombia,  so  that  the 
complainant,  who  was  domiciled  within  a  Spanish  terri- 
tory, could  not  prosecute  in  the  courts  of  Colomhia,  to 
recover  the  amount  of  his  judgment;  that  the  dcfcndaDt 
was  able,  by  means  of  bills  drawn  on  his  house  in  Ca^ 
thagena  or  otherwise,  to  raise  the  money  and  pay  tlie 
complainant,  but  that  he  refused  to  do  so ;  and  that  the 
defendant  was  temporarily  within  this  state,  but  was 
about  to  leave  the  same  for  Carthagena.  The  bill,  there- 
fore, prayed  a  discovery,  and  for  Isatisfaction  of  the 
judgment,  out  of  the  property,  choses  in  action,  and 
equitable  interests  of  the  defendant,  and  for  general  reliet 
The  complainant,  by  his  bill,  also  prayed  for  a  writ  of  ne 
[*698]  exeat  republica,  to  restrain  the  *defendant  from  leaving 
the  state  until  such  discovery  and  relief  could  be  ob- 
tained. A  ne  exeat  was  accordingly  allowed  by  the 
injunction  master,  and  was  marked  for  bail  in  the  sum 
of  $80,000.  An  affidavit  of  the  defendant  was  read  on 
this  application,  showing  that  the  complainant  had  also 
caused  him  to  be  arrested  in  the  circuit  court  of  the 
United  States,  and  to  be  holden  to  bail  tliere,  in  an  action 
of  debt  on  tlie  same  judgment;  and  which  suit  was  still 
pending. 

D.  B,  Ogderiy  for  the  defendant.  Tlie  parties  to  this 
suit  are  foreigners,  and  the  debt,  for  the  recovery  of 
which  the  bill  in  this  cause  was  filed,  was  contracted  in 
a  foreign  country.    And  the  defendant  has  no  property 
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wi*Jiin  the  jurisdiction  of  the  conrt.  The  bill  prajs  tliat  I88I. 
the  defendant  be  required  to  bring  liis  property  within  the  Mitchell 
jurisdiction  of  tlie  court,  and  that  the  same  be  applied 
to  the  satisfaction  of  the  complainant's  debt.  A  ne  exeat 
18  a  harsh  proceeding ;  it  is  a  dreadful  weapon ;  and  may 
be  oppressively  used  to  gratify  malice.  Lord  Chancellor 
Eldon  said  :  "  It  was  a  most  powerful  instrument,  and  he 
never  applied  it  without  apprehension."  It  can  never  be 
necessary  except  in  extraordinary  cases.  {Hannah  v. 
Mclntire^  1 1  Ves.  55.  Dick  v.  Suointon^  1  Ves.  &  B. 
372.)  Originally,  in  England,  this  was  a  prerogative 
writ,  and  was  only  issued  to  prevent  citizens  from  leav- 
ing the  kingdom.  It  never  was  supposed  to  apply  to 
foreigners  who  were  temporarily  within  the  kingdom. 
(  Whitehead  v.  Murat^  Bunb.  Exch.  E.  183.)  In  one  case, 
where  the  debt  was  contracted  in  England,  the  defendant 
was  held  to  bail  until  his  answer  was  put  in,  upon  the 
ground  of  contempt.  In  De  Carriere  v.  De  Calone^  (4 
Ves.  590,)  it  was  held,  that  an  application  for  ne  exeat 
was  to  the  discretion  of  the  court ;  that  it  was  a  matter 
of  great  delicacy  to  nse  it  against  a  foreigner;  and  that 
it  was  granted  only  in  case  of  a  mere  equitable  demand, 
and  never  upon  a  mere  legal  demand,  upon  which  the 
debtor  miglit  be  held  to  bail  at  law.  {Robertson  v.  Wilr 
kiej  Ambler's  K.  177.  Peame  v.  Lisley  id.  76.  Anony- 
mous,  2  Atk.  210.  Jones  v.  Sampson^  8  Ves.  573.)  In 
Porter  v.  Spencer,  (2  John.  Ch.  R.  269,)  a  ne  exeat  was 
granted  to  prevent  a  failure  of  *justice,  as  both  the  de-  [*609J 
fendants  and  his  bail  were  about  to  leave  the  state.  In 
Woodward  r.  Schatzell  et  al,,  (3  John.  Ch.  R.  412,)  *e 
complainant  was  a  citizen,  and  the  debt  a  partnersliip 
debt ;  but  the  ne  exeat  applied  for  was  refused  by  Chan- 
cellor Kent.  A  foreigner  cannot  come  here  and  claim 
the  benefit  of  an  extraordinary  remedy,  which  is  in  some 
cases  afforded  to  our  own  citizens.  This  is  not  a  new 
principle.  A  non-resident  creditor  had  no  right  to  an  at- 
tachment, under  the  old  act  for  rislief  against  absconding 
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I8gi'       or  concealed  debtors.    {In  the  matter  of  Fitzgerald^  % 
Mitchell     Caine's  E.  318.)    And  by  the  revised  statutes  non-resi* 
nuDoh.      ^®"^  creditors  can  only  sue  out  an  attachment  in  cases 
where  tlie  debt  was  contracted  within  the  state.     (2  E.  S. 
3.)    In  3  Caine's  E.  318,  it  was  held  that* foreigners  were 
not  entitled  to  an  attachment  under  the  act  in  relation  to 
absconding  or  concealed  debtors.    By  our  statutes  a  dif 
ference  was  intended  to  be  made  between  foreigners  and 
citizens.    Tlie  acts  of  congress  do  not  give  the  United 
States  courts  jurisdiction  of  suits  between  two  foreigners. 
In  this  case  both  parties  are  foreigners.    A  ca.  sa.  is  the 
highest  remedy  known  to  the  law.     In  this  court  it  must 
be  considered  as  a  process  to  compel  the  debtor  to  pro- 
duce his  property,  in  satisfaction  of  his  debt.     Tliis  pe^ 
haps  may  be  done  in  chancery,  where  the  defendant  can- 
not be  held  to  bail  at  law,  and  his  property  is  within  the 
jurisdiction  of  the  court.    Tlie  statute  authorizing  cred- 
itor's bills  was  never  intended  to  reach  property  out  of 
the  jurisdiction  of  tlie  court.    No  process  of  the  court 
could  take  such  property.    No  officer  could  sell  it.   "WTiere 
the  debtor  fraudulently  sends  his  property  out  of  the  juris- 
diction of  the  court,  the  court  might  compel  an  assign- 
ment of  it,  by  attachment  or  otherwise.     Here  there  is 
no  allegation  in  tlie  bill  that  tlie  property  ever  was  with- 
in tlie  jurisdiction  of  the  court.    The  defendant  being  a 
foreigner,  the  decree  can  have  no  effect  upon  his  property 
out  of  the  jurisdiction  of  the  court     An  assignment 
made  under  an  insolvent  or  bankrupt  law  in  the  United 
States,  would  not  be  sustained  by  the  courts  iti  a  foreign 
country  against  subsequent  assignees.     (2  Kent's  Com. 
420.     Ingraham  v.  Oeyer^  13  Mass.  E.  146,  per  Ch.  J. 
Parker.)     Tliis  principle  has  also  been  recognized  and 
[*610]        established  by  the  supreme  court  of  the  *United  States. 
The  cases  which  arise  under  the  bankrupt  laws  of  Eng- 
land have  no  application  to  this  case.    A  commission  of 
bankruptcy  is  only  taken  out  in  England  where  the  bank- 
ruptcy was  committed  there.    Assignments  under  our  in- 
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Bulvent  laws  are  not  binding  in  foreign  countries,  upon  ^W> 
the  ground  that  thej  are  not  voluntary  assignments.  The  liUtoheU. 
courts  of  Colombia  would  not  allow  the  complainant  to 
do  indirectly  what  they  will  not  permit  to  be  done  di- 
rectly. Tlie  judgment  recovered  for  this  demand,  being 
in  a  court  of  competent  jurisdiction,  is  a  bar  to  this  suit. 
The  complainant,  by  taking  his  judgment  against  property 
only,  can  only  claim,  in  our  courts,  the  future  acquisitions 
of  the  defendant  in  the  state.  And  in  enforcing  the  rem- 
edies the  contract,  notwithstanding  the  judgment  recov- 
ered upon  it,  must  be  construed  according  to  the  laws  of 
Havana.  And  here  the  complainant  is  proceeding  in 
two  courts  against  the  defendant  for  the  same  demand. 
The  court  will  compel  him  to  elect  to  proceed  either  at 
law  or  in  equity.  Courts  in  one  state  do  not  hold  to  bail 
for  a  debt,  until  a  suit  commenced  for  the  same  demand 
in  another  state,  in  which  the  party  has  been  also  held  to 
bail,  has  been  discontinued. 

JS.  F.  Butler^  for  the  complainant  If  this  ne  exeat  is 
not  sustained  the  complainant  will  be  remediless.  Tlie 
remarks  of  Lord  Eldon  have  been  referred  to,  to  show  his 
opinion  of  this  writ  I  refer  to  the  case  of  Ilowden  v. 
liogers^  (1  Ves.  &  B.  132,)  also  to  show  his  views  in  rela- 
tion to  it.  In  that  case,  he  said  that  '^  because  this  was 
an  extraordinary  writ,  he  never  allowed  it  without  read- 
ing the  affidavit  upon  which  it  was  applied  for."  This 
writ  is  no  longer  considered  as  extraordinary ;  it  has  come 
to  be  regarded  as  a  pai-t  of  the  ordinary  process  of  the 
court  of  chancery,  adopted  to  enforce  equitable  bail  and 
advance  justice.  It.  is  nothing  more  than  an  equitable 
capias.  Tlie  rnles  regulate  the  proceedings  unon  it 
{Otlbert  V.  Coil,  1  Hopk.  K.  499.) 

Tlie  bill  in  this  case  is  a  creditor's  bill,  filed  under  the 
revised  statutes,  wliich  were  passed  in  affirmance  of  the 
doctrine  laid  down  in  the  case  of  Iladden  v.  Spader^  (20 
John.  R.  554,)  and  other  cases.    It  is  not  necessary,  lo 

Vox,.  II.  47 


▼. 


♦en  CASES  IK  CHANCERY. 

1881.  these  cases,  *that  the  defendant  shonld  have  propeitf 
Mitchell  within  the  jurisdiction  of  the  conrt,  in  order  to  give  the 
court  jurisdiction.  But  the  bill  states  that  the  defendant 
has,  for  several  years  pastj  remitted  property  to  this  coun- 
try. It  does  not  allege  that  he  owns  any  property  situ- 
ated without  the  state,  and  it  is  so  framed  as  to  compel  the 
discovery  of  all  his  property,  wherever  situated  ;  and  the 
court  is  authorized  to  prevent  its  assignment,  and  to  de- 
cree the  satisfaction  of  the  complainant^s  debt  out  of  it, 
whether  it  be  situated  out  of  the  state  or  nort,  and  whether 
it  was  originally  liable  upon  execution  at  law  or  not  ff 
the  debtor  is  within  its  jurisdiction,  the  court  can  compel 
him  to  apply  his  property,  which  is  without  snch  jurisdie' 
tion,  in  satisfaction  of  his  debts.  Personal  property  fol- 
lows the  person.  An  assignment,  under  the  insolvent 
and  bankrupt  laws,  transfers  the  right  to  it,  wherever  it 
may  be.  He  court  can  even  compel  the  debtor  to  con- 
vey bis  title  to  lands  situated  out  of  the  jurisdiction  of 
tlie  court,  if  the  creditor  is  willing  to  take  them  in  pay- 
ment of  his  debt  In  A  great  variety  of  cases,  the  court 
of  chancery,  where  the  party  is  before  the  court,  htf 
exercised  jurisdiction  over  real  estate,  situated  witboQt 
the  jurisdiction  of  the  court  {Arglasse  r.  Mu9champ^  I 
Vern.  R.  75.  Earl  of  Kildare  v.  Eusidce  And  others^  1 
Eq.  Gas.  Ab.  134,  pi.  4.  Kabob  of  ArcoU  v.  East  India 
Co.^  1  Ves.  jun.  885,  Penn  v.  Lord  ^dUimore^  1  Ves. 
sen.  445.  Lord  Cranston  r.  JoKnsion^  3  Vee.  jun.  ITC 
Massie  v.  WaUs^  6  Cranch,  168,  per  Ch.  J.  Marshall 
Dunn  and  wife  v.  McMitten^  1  Bibb's  R.  409.  T^aif 
V.  Telfair,  2  Desaussure's  Ch.  R  271.  Ward  v.  Am- 
dondo,  1  Hopk.  R.  213.  MitcML  v.  SmiiK,  1  Paige's  R 
287.) 

Personal  property  follows  the  person  of  the  owner. 
The  lex  loci  controls  it  only  in  the  place  where  the  owner 
dies.  The  power  of  the  comt,  however,  over  personal 
property,  is  co-extensive  with  its  power  oyer  the  penon 
of  the  owner;  and  as  the  owner  can  here  dispose  of  hit 
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piiTsonal  property,  situated  out  of  the  jurisdiction  of  the       ^^^' 
court,  the  court  will  compel  him  to  do  it  in  favor  ol  cred-     Mitchell 
itors.  Bmih. 

This  court  has  embraced  this  case  by  its  rules  for  the 
appointment  of  receivers.  A  receiver  is  invested  with 
the  debtor's  whole  estate.  He  is  authorized  to  dispose  of 
the  *sam6,  including  any  surplus  which  may  belong  to  the  -[*612] 
debtor  in  a  partnership  concern.  The  chancellor  can  reach 
all  a  debtor^s  interest  in  a  partnership;  and  the  interest 
of  an  absent  debtor  may  be  attached.  (2  Kent's  Com. 
844,  5, 6.)  In  the  case  of  Abraham  v.  Plestoro^  (3  Wend. 
R.  538,)  it  was  conceded  that  a  person  could  dispose  of 
his  personal  property,  wherever  the  same  might  be  situ- 
ated. As  between  persons  residing  in  the  state,  there  is 
no  doubt  of  the  jurisdiction  of  the  court,  to  make  a  valid 
decree  as  to  property  in  a  foreign  country.  In  that  part 
of  the  revised  statutes  which  relates  to  creditors'  bills, 
there  is  no  exception  of  the  case  of  a  non-resident  defend- 
ant It  is,  therefore,  sufficient  to  show  a  strict  compliance 
with  the  provisions  of  the  statute.  As  a  general  principle, 
onr  courts  are  open  to  all  alien  friends.  The  remedy  is 
always  governed  by  tbe  lex  fori;  so  much  so  that  a  dis- 
charge, obtained  under  an  insolvent  act  of  the  state  or 
country  where  the  contract  was  made,  cannot  be  pleaded 
in  another  state  or  country.  At  all  events,  the  parties  to 
this  suit  have  been  before  the  conrts  of  this  country.  A 
judgment  has  been  obtained  here,  upon  which  an  execn- 
tion  might  be  issued  against  the  defendant  This  has  dis- 
posed of  the  objection,  if  any  existed,  to  the  parties  being 
entitled  to  all  the  remedies  of  citizens.  None  of  the  cases  * 
cited  by  the  defendant  establish  the  position  that  the  writ 
of  ne  exeat  cannot  be  applied  as  to  foreigners,  temporarily 
in  the  country.  The  case  cited  from  3  John.  Ch.  R  413, 
is  an  authority  for  the  complainant  There,  Chancellor 
Kent  held  that  this  writ  might  be  used  as  between  foreign- 
ers. In  Roddam  v.  Hetherington^  (5  Yes.  It  9,)  where 
the  defendant  resided  in  the  West  Indies,  the  ne  exeat 
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1881.  was  discharged  on  the  coming  in  of  the  answer,  bnt  the 
MitchtU  defendant  was  ordered  to  give  security,  to  abide  the  decree. 
BaAoh  ^*®  same  order  was  made  in  the  case  ofllowden  v.  Jiogen, 
(1  Ves.  &  Bea.  129,)  where  the  defendant  lived  ip  Irehmd. 
In  Flack  V.  Holm^  (l.Jac.  &  Walk.  406,)  where  a  ne  ei^eat 
was  granted,  the  defendant  was  a  forei^er.  In  Omni  r. 
Oranty  (3  Euss.  Ch.  R.  598,)  a  no  exeat  was  granted,  as 
between  foreigners,  who,  in  their  own  conntrj,  would  not 
have  been  liable  to  arrest  The^e  authorities  show  that 
r*613]  the  fact  of  the  contract's  having  been  *made  in  a  foreign 
country,  has  no  influence  upon  the  question  now  under 
discussion.  Tlie  defendant  cannot  rely  upon  his  affidavit, 
as  it  is  responsive  to  the  bill  which  he  should  have  answered. 
In  the  face  of  the  record  of  the  judgment  for  tliis  debt  in 
our  court,  it  cannot  be  said  that  this  debt  was  coDtracted 
in  reference  to  the  laws  of  a  foreign  country. 

Ne  exeats  are  always  granted  in  cases  of  equitable 
demands ;  and  also  in  many  cases  where  courts  of  law  have 
concurrent  jurisdiction  with  equity.  But  here  tliis  conrt 
has  exclusive  jurisdiction ;  as  all  hopes  of  recovery  depend 
upon  the  defendant's  remaining  here,  and  making  discov- 
ery of  his  property.  If  the  defendant  admits  he  has  prop- 
erty out  of  tlie  state,  but  none  in  it,  the  reason  becomes 
stronger  for  retaining  the  ne  exeat  to  enforce  a  transfer  of 
such  property  in  discharge  of  this  debt  "We  have  a  right, 
at  all  events,  to  keep  the  defendant  here  until  he  puts  in 
his  answer;  and  if  he  has  property  out  of  the  state,  until 
the  decree.  Even  where  a  debtor  has  been  held  to  bail 
at  law,  to  prevent  a  failure  of  justice  a  ne  exeat  will  be 
«  granted.  But  this  is  a  case  of  mere  equitable  cognizance; 
our  object  is  to  compel  the  defendant  to  discover  the  prop- 
erty he  has  acquired  since  his  discharge,  and  to  have  it 
applied  in  satisfaction  of  the  complainant's  debt  Ihe 
remedy  of  the  statute  is  against  the  future  acquisition  of 
the  party,  and  we  cannot  avail  ourselves  of  this  remedy 
except  by  a  discovery.  And  the  creditor  is  compelled  to 
eome  into  chancery,  in  order  to  reach  the  new  acquisitions 
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of  the  debtor,  they  generally  being  choses  in  action,  or       I88i. 
property  whicli  cannot  be  touched  at  law.    Tlie  case  of     Mfitchell 
Ashworih  V.  Wrigley  (1  Paige's  R.  301)  is  not  applicable.      Btmih. 
There  no  frand  was  charged ;  we  show  a  case  of  equitable 
fraud.     Unless  this  ne  exeat  is  sustained,  there  will  be  an 
entire  failure  of  justice.     (1  Eq.  Ca.  Abr.  133.)    In  Boehm 
r.  Wood,  (Turn.  &  Rnss.  Ch.  R.  332,  318,-  344,)  it  was  held 
that  a  ne  exeat  Would  be  sustained,  where  it  clearly  ap- 
pears that  a  specific  performance  will  be  decreed.     Our 
case  is  stronger  than  this;  we  have  an  equitable  demand, 
and  ai^  entitled  to  a  decree  for  the  same.     Lord  Eldon's 
views  as  expressed  in  this  last  case,  appear  to  h^ve  changed. 
He  at  that  time  could  approach  this  writ  without  dread. 
A  *ne  exeat  is  granted  on  a  bill  for  an  account,    Tliis  case        [*614^ 
is  an  exception  to  the  rule  that  the  demaiid  must  be  equi- 
table to  authorize  a  ne  exeat.    In  Dunham  v.  Jackson, 
(1  Paige,  629,)  a  ne  exeat  was  granted.    Also  in  Denton 
V.  Denton,  (1  John.  Ch.  R.  364,  441.) 

The  notice  of  the  defendant  does  not  authorize  him  to  , 

call  upon  us  to  elect  in  which  court  to  proceed.  It  appears 
the  proceedings  at  law  were  first  instituted.  Suppose  we 
should  show  that  these  proceedings  were  inedfectual; 
would  the  chancellor,  in  that  case,  compel  us  to  elect? 
In  Thompson  v.  Graham,  (1  Paige,  452,)  the  chancellor 
says:  "If  the  complainant  proceeds  At  law  it  will  then  be 
in  time  to  compel  him  to  elect."  The  proceedings  in  the 
circuit  court  of  the  United  States  bilnnot  be  noticed  by 
this  court,  as  the  courts  of  the  United  States  are  considered 
as  foreign  tribunals,  although  sitting  within  the  state. 
(  Waleh  V.  Darkin,  12  John,  R.  99.  Baldwin  v.  Hale,  17 
John.  R.  272.)  A  party  cannot  plead  the  pendency  of  a 
snit  for  the  same  cause  of  action  in  the  courts  of  a  sister 
state.  {Bowne  v.  Joy,  9  John.  R.  221.  Lord  Dillon  v. 
Ahares,  14  Ves.  R.  357.  2  Mad.  Ch.  Pr.  315.  ilitf. 
PI.  204.) 

Tbb  Chancellor     It  is  not  necessary  in  tliis  caie  to 
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1881.  inqnire,  whether  under  the  39th  section  of  the  title  of  tbt 
Mitohett  revised  statutes  which  relates  particularly  to  this  court  and 
Bimeh.  *^  proceedings,  (2  R.  S.  174,)  real  property,  out  of  tba 
jurisdiction  of  the  court,  can  be  applied  in  satisfaction  of 
the  complainant's  judgment.  Independent  of  the  statute, 
this  is  clearly  a  case  in  ithich  the  court  has  jurisdiction 
to  compel  a  del)t«r,  whose  body  is  exempt  from  execution 
at  law,  to  discover  his  property,  so  that  it  may  be  applied 
in  satisfaction  of  his  just  debts.  The  case  made  bj  the 
complainant's  bill^  comes  directly  within  the  decision  of 
Lord  Hardwicke,  in  EdgeU  v.  lloyvsood  &  Dawe^  (3  AtL 
352,)  which  decision  I  believe  has  never  been  questioned 
even  in  England;  although  the  court  of  ehancery  there 
will  not  interfere  in  cases  provided  for  by  the  bankrupt 
act,  or  where  the  plaintiff  can  by  a  real  incarceration  of 
the  debtor  compel  him  to  apply  all  his  property  in  paj- 
ment  of  his  honest  debts.  In  that  case,  as  in  this,  tke 
defendant's  body  could  not  be  taken  in  execution;  and 
r*616]  *tlie  judgment  was  entered  to  be  levied  of  his  property 
only.  Whether  the  defendant  has  any  part  of  his  jM^p- 
erty  vested  in  lands,  and  whether  it  is  of  that  kind  of 
property  which  can  be  reached  by  an  execution  at  law, 
cannot  be  ascertained  until  the  coming  in  of  the  answer. 
It  will  then  be  in  time  to  raise  the  objection,  that  this  court 
cannot  make  a  decree  concerning  real  estate  which  k 
situated  in  a  foreign  country. 

Tlie  original  and  primary  jurisdiction  of  this  court  was 
in  personam  merely.  The  writ  of  assistance  to  deliver 
possession,  and  even  the  sequestration  to  compel  the  per- 
formance of  a  decree,  are  comparatively  of  recent  origin. 
The  jurisdiction  of  the  court  was  exercised  for  several 
centuries  by  the  simple  proceeding  of  attachment  against 
the  bodies  of  the  parties,  to  compel  obedience  to  its  orders 
and  decrees.  Although  the  property  of  a  defendant  is 
beyond  the  reach  of  the  court,  so  that  it  can  neither  be 
sequestered  nor  taken  in  execution,  the  court  does  not  lose 
its  jurisdiction  in  relation  to  that  property,  provided  the 
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person  of  the  defendant  is  within  the  jurisdiction.    By ^ssi. 

the  ordinary  coarse  of  proceeding,  tlie  defendant  may  be  MltcheQ 
compelled  either  to  bring  the  property  in  dispute,  or  to  Bimoh. 
which  the  complainant  claims  an  equitable  title,  within 
the  jurisdiction  of  the  court ;  or  to  execute  such  a  convey* 
ance  or  transfer  thereof  as  will  be  sufficient  to  vest  the 
lesgal  title,  as  well  as  the  possession  of  tlie  property,  ac- 
cording to  the  lex  loci  rei  sUm,  Tlius  in  Penn  v.  I/)rd 
JBaltiniore^  (1  Yes.  sen.  444,)  Lord  Hardwicke  decreed 
the  specific  performance  of  a  contract  relative  to  the 
boundary  between  the  colonies  of  Pennsylvania  and  Ma- 
ryland. So  in  Archer  V.  PiYston^  cited  by  Lord  Notting- 
ham, and  by  Lord  Keeper  Guilford,  in  the  case  of  The 
Earl  qf  Arglasse  v.  Musckamp^  (1  Vern.  R.  77,  135,)  the 
court  decreed  the  specific  performance  of  a  contract  re- 
jecting lands  in  Ireland ;  the  defendant  being  tempora- 
rily witliin  the  jurisdiction  of  the  court  In  Farley  v. 
Shippen^  (Wythe's  E.  135,)  tlie  court  of  chancery  of  Vir- 
ginia decided  that  it  had  jurisdiction  to  decree  a  convey- 
ance of  lands  lying  in  an  adjoining  state.  That,  although 
it  could  not  award  a  sequestration  against  those  lands  in 
execution  of  the  decree,  it  might  award  an  attachment 
against  the  person  of  the  defendant  for  a  *contempt  in  [*618] 
refusing  to  perform  the  decree.  {See  also  Toller  v.  Car- 
teret, 3  Vern.  E.  494 ;  Hughee  v.  Hall,  6  Munf.  E.  431 ; 
Cranstovm  v.  Johmoriy  3  Ves.  170  ;  5  id.  277,  S.  C. ;  Earl 
ofKildare  v.  Eustace,  1  Vern.  E.  419 ;  Earl  of  Derby  v. 
Duke  of  Athol,  1  Ves.  sen,  203 ;  Ouerrant  v.  Fowler  & 
Harris,  1  Hen,  &  Munf,  E.  5 ;  Messie  v.  WaUe,  6  Cranch, 
148  ;  and  Ward  v.  Arredondo,  1  Hopk.  213.) 

Although  the  question,  how  far  the  courts  of  our  coun- 
try are  authorized  to  proceed  against  foreigners  tempora- 
rily within  their  jurisdiction,  in  relation  to  contracts  made 
in  another  country,  has  been  frequently  raised,  it  appears 
now  to  bo  well  settled,  both  in  this  state  and  in  England, 
that  they  have  jurisdiction  to  enforce  the  performance  of 
Buch  contracts,  where  the  party  proceeded  against 
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iMi-  Within  the  jurisdiction  of  the  conrt  And  it  makes  ne 
ICtehell  difference  whether  the  defendant  is  actually  domiciled 
Boneh.  ^®^®»  ^^  ^  temporarily  within  the  jrrisdiction  at  the  time 
of  the  service  of  the  process  to  appear  and  answer  the 
plaintiff's  demand.  (Sicard  v.  TTAofo,  11  John.  R  IW. 
Peck  V.  Hozier  dk  Mulock^  14  id.  346.  Smith  v.  Spi- 
ndUay  2  id.  198.  Inday  v.  EllefBen,  2  East's  R  458.) 
Neither  is  this  practice  of  entertaining  suits  against,  or 
hetween  foreigners,  of  recent  origin,  or  confined  to  flie 
courts  of  this  country  and  of  England.  By  referring  to 
the  Digest,  it  will  be  found  that  the  conrta  of  Rome 
not  only  took  cognizance  of  suits  between  foreigners,  bnt 
tlial  a  judge  wiu*  specially  authorized  to  discharge  thit 
duty,  "the  office  of  Victor  Peregrinus  was  created  for 
the  exprcsf^  purpose  of  administering  justice  between 
foreigners,  or  stnmgei'S,  who  resorted  in  great  numbers  to 
the  imperial  city  ;  and  perhaps  also  between  strangert 
and  citizens.  (Digest,  lib.  1,  tit.  2,  fr.  2,  §  28.)  And  t 
similar  office,  and  with  substantially  the  same  powers,  is 
said  to  have  existed  among  the  Athenians.  (TayloA 
Civil  Law,  211.)  By  the  law  of  Holland,  also,  the  person 
of  a  foreigner  may  be  arrested,  either  in  securitatem  d& 
hitiy  or  for  the  purpose  of  giving  jurisdiction  to  a  tribunal 
which  is  not  the  natural  judge  of  the  party,  because  he  is 
not  domiciled  within  its  jurisdiction.  (Van  Der  Linden's 
Inst.  430.)  Tlie  meditatione  fugcB  warrant  of  Scotland  is 
also  used,  as  well  for  the  purpose  of  securing  the  persons 
[•617]  of  'strangers,  temporarily  within  the  country,  as  to  ob- 
tain security  from  those  who  intend  to  leave  Scotland  (or 
the  purpose  of  eluding  the  process  of  the  court.  (1  Bell's 
Diet.  tit.  Arrestment.  2  id.  tit.  Meditatio  fugse.  Erst 
Princ.  17.)  By  the  French  code,  foreigners,  not  resident 
in  France,  may  be  cited  before  the  tribunals  of  that  conn- 
try  to  enforce  the  execution  of  contracts  entered  into  widi 
Frenchmen,  either  in  France  or  elsewhere.  (Code  Nap. 
lib.  1,  tit  1,  ch.  1.)  And  they  may  also  be  arrested  on 
commercial  contracts.    In  most  of  tli6  eountrieai  bow 
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w*o^,  where  the  civil  law  prevails,  it  does  not  appear  to 
be  fully  settled  whether  their  courts  can  arrest  a  foreigner, 
who  is  only  temporarily  within  the  jurisdiction,  at  the 
nit  of  another  foreigner,  who  is  also  a  non-resident,  on  a 
commercial  contract  made  abroad.  (See  Janet  v.  Maid- 
majU^  and  Scott  v.  Carmichael,  2  Bell's  Com.  564.) 

In  this  court  the  writ  of  ne  exeat  is  simply  a  means  of 
obtaining  equitable  bail ;  and  however  liable  it  may  be 
^to  abuse,  when  used  politically  as  it  formerly  was  in  Eng- 
land, it  is  as  harmless  here  as  the  ordinary  process  of  the 
courts  of  common  law,  usually  denominated  bailable 
writ8.[l]     Although  in  form  it  prohibits  the  defendant 

[1]  A  ne  exeat  is  in  the  nature  of  equitable  bail,  and  may  be  appli^id  for 
at  any  stage  of  tlie  suit  Dunham  v.  Jackton,  1  Paige,  629.  A  writ  of 
ne  exeat,  alUiough  originally  a  prerogative  writ,  is  now  resorted  to  merely 
for  the  purpose  of  obtaining  equitable  bail  Mitckell  t.  Bunch,  2  Paige, 
606.  Whenever  the  defendant  intends  leaving  the  state,  the  complainant^ 
upon  producing  evidence  of  such  intention,  and  of  his  equitable  claims 
against  the  defendant,  has  a  right  to  this  equitable  bail  lb.  The  district 
judges  of  the  courta  of  the  United  States  have  no  authority  to  issue  writs 
of  ne  exeat  Qemon  v.  Bocealinet  2  Wa«h.  C.  C  ISO.  The  object  and 
design  of  the  writ  of  ne  exeat  regno,  as  used  by  courts  of  chancery,  is  to 
hold  the  party  amenable  to  justice,  and  to  render  him  personally  responsi- 
ble for  the  performance  of  their  orders  and  decrees.  Johnson  v.  Clendmin, 
6  Gill  A  Johns.  463.  A  bill  quia  timet,  upon  a  contract  for  p^^rsonal  ser- 
vices to  be  performed  at  a  certain  time,  cannot  be  filed  for  the  purpose 
bf  obtaining  equitable  bail,  although  there  is  danger  that  the  defendant 
may  leave  the  state  before  the  time  for  the  performance  of  the  contract 
•rrives.  De  RivafinoUi  v.  Conetti,  4  Paige,  264.  A  writ  of  ne  exeat  can- 
not be  granted  unless,  1.  There  is  a  precise  amount  of  debt  positively  due; 
2.  It  must  be  an  equitable  demand  on  which  the  plaintiff  cannot  sue  at 
law,  except  in  cases  of  account,  and  a  few  others  of  concurrent  jarisdie- 
tion ;  8.  The  defendant  must  be  about  to  quit  the  country,  proved  by  affi- 
davits as  positive  as  those  required  to  hold  to  bail  at  law.  Rhode*  v. 
CoiMtns,  6  Randolph,  188.  It  appears  in  the  state  of  Alabama,  writs  of 
ne  exeat  may  be  properly  granted  in  the  following  cases :  1.  Where  .the 
demand  is  exclusively  equitable,  whether  a  sum  certain  be  due  or  not, 
And  the  defendant  is  about  to  remove  beyond  the  jurisdiction  of  the  court; 
S.  Where  the  courts  of  law  and  equity  have  concurrent  jurisdiction,  the 
defendant  being  about  to  remove,  and  where  bail  has  not  been  obtained, 
it  will  be  granted  in  aid  of  the  action  at  law ;  8.  Where  the  two  ooorte 
Iwve  concurrent  jurisdiction,  and  no  action  at  law  has  been  commenceo. 


1881. 
Mitchell 

V. 

Bunch. 


617 


1881. 


IfitehtU 
Bimoh. 


CASES  m  CnANCEEY. 

from  going  out  of  the  jnrisdiction  of  the  court,  yet  it  is  i 
matter  of  course  to  discharge  the  writ,  upon  tlie  party'i 
giving  security  to  answer  the  complainant's  bill,  where  a 

bot  a  suit  in  equity  institated,  the  removal  of  Uie  defendant  wfll  be  ft- 
rtricted ;  4.  In  caaes  of  extreme  neceaeity,  and  where  it  becomes  ncroaiarj 
to  prevent  a  failare  of  jastioe.  But,  as  to  the  last,  quaere  f  Lucas  v.  Hidb- 
tnan,  2  Stewart,  11.  If  the  party  against  whom  a  final  decree  is  msdt 
intends  to  remove  beyond  the  jurisdiction  of  the  court,  before  the  decree 
can  be  enforced  by  execution,  a  ne  exeat  will  be  granted.  Dunhm  v. 
Jaeksan,  1  Paige,  629.  As  a  general  rule,  a  ne  exeat  is  allowed  only  npoa 
an  equitable  demand.  But,  in  case  of  a  biU  filed  for  an  account,  it  may* 
be  granted,  although  the  defendant  might  have  been  arrested  at  law;  thii 
being  a  case  where  the  courts  of  chancery  and  law  have  a  concorreot  ja 
risdiotion.  Mitchell  v.  Bunch,  2  Paige,  606.  A  ne  exeat  may  be  gnutsd 
in  a  suit  between  foreigners,  and  in  respect  to  demands  arising  abrosdL 
lb.  A  writ  of  ne  exeat  cannot  be  granted  for  a  debt  founded  on  a  promia- 
■ory  note  not  due.  It  can  only  issue  "where  the  demand  is  an  eqnitsUa 
one.  Cos^s  exWt  v.  ScoU,  6  Har.  dc  Johns.  884.  The  form  of  a  bond  to  ba 
executed  by  the  defendant,  on  a  writ  of  ne  exeat  being  served  on  him. 
lb.  Under  the  same  bill,  a  ne  exeat,  as  well  as  an  injunction,  may  ba 
granted.  Byron  v.  Petty ,  1  Bland,  182.  A  writ  of  ne  exeat  cannot  ba 
granted  for  a  debt  due  and  recoverable  at  law.  It  is  applicable  only  to 
equitable  demands  in  the  nature  of  debts  actually  due.  Seymour  v.  J9b> 
ard,  1  John.  Ch.  Rep.  1.  Where  a  wife  had  filed  a  biU  for  alimony,  ^, 
against  her  husband,  and  it  appeared  that  he  had  abandoned  her,  with- 
out any  support,  and  threatened  to  leave  the  state,  the  court,  on  the  peti- 
tion of  the  wife,  granted  a  writ  of  ne  exeat  republica  against  the  husband. 
Denton  v.  Benton,  1  Johns.  Ch.  Rep.  264.  The  act  to  abolish  impriaoa- 
ment  for  debt  haa  not  deprived  the  court  of  chancery  of  the  power  to  itfoa 
a  writ  of  ne  exeat,  in  cases  of  equitable  cognizance,  where  such  writ  would 
h%ve  been  allowed  previous  to  the  passage  of  that  act.  But  a  ne  exest 
will  not  be  granted  upon  a  mere  legal  demand,  upon  which  Uie  complain- 
ant would  not  have  been  entitled  to  equitable  bail  in  this  court,  before  tba 
passing  of  that  act,  although  the  defendant  is  about  to  remove  from  tha 
state.  Brown  v.  Haff,  5  Paige,  285.  A  suit  in  chancery,  by  a  judgment 
and  execution  creditor,  to  reach  equitable  interests,  things  in  action  end 
effects,  is  an  equitable  and  not  a  legal  demand ;  and  the  defendant  may  ba 
arrested  on  a  ne  exeat  therein.  Ellinywoodv.  Stevenson,  4  Sandf  Ch.  Rep. 
866.  A  writ  of  ne  exeat  will  not  issue  unless  there  is  a  debt  due  from  tha 
defendant  to  the  complainant,  or  unless  the  complainant  is  entitled  lo  as 
account  WilUamt  v.  Willianu,  2  Green's  Cli.  Rep.  13a  Tlie  rule  that 
courts  of  equity  interfere  by  ne  exeat  only  in  case  of  equitable  demand% 
applies  where  money,  not  property,  is  the  subject  of  controversy.  JBd- 
wardt  V.  Matiey,  1  Hawks,  809.    The  writ  of  ne  exeat  is  net  here  a  pn^ 
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discovery  13  necessary,  and  to  abide  snch  order  and  de- 
cree as  may  be  made  in  the  cause,  and  to  render  himself 
amenable  to  the  process  of  the  court,  which  may  be  issued 

rogative  writ;  in  a  proper  case,  this  writ  is  of  right,  and  not  disoretionary. 
Gibert  v.  Colt,  Hopkins,  496.  Citizens  of  other  states,  and  foreigners,  are 
liable  to  a  writ  of  oe  exeat,  while  in  the  state  of  New  York.  The  court 
determines  the  amount  in  which  the  defendants  shall  be  held  to  bail ;  and 
the  sheriff  must  take  the  bond  iik  the  amount  directed  as  the  penal  sum. 
lb.  Tlie  sheriff  is  answerable  for  the  sufficiency  of  the  securities  which  ha 
takee  ui)on  a  writ  of  ne  exeat  But  where  he  has  taken  bail  upon  the 
writ,  if  the  defendant  leaves  the  state  the  court  will  allow  the  sheriff  a 
reasonable  time  to  produce  the  defendant ;  or  in  case  he  cannot  be  pro- 
duced, will  allow  a  reasonable  time  to  the  sheriff  to  prosecute  the  bond, 
and  to  recover  the  amount,  wh  ich  the  sheriff  is  ordered  to  pay.  Braxton 
T.  Smiih,  6  Paige,  489.  A  surety  may  proceed  against  his  principal  by  ne 
exeat  before  he  pays  the  debt ;  but  the  object  of  the  act  of  1828,  giving 
tlie  surety  this  process,  is  only  to  prevent  the  removal  of  the  property  or 
person  of  the  principal  out  of  the  state ;  and  in  case  the  surety  pays  the 
debt,  or  suffers  by  his  liability,  and  shows  that  new  fact  by  an  amended 
bill,  a  decree  will  be  made  for  his  indemnity ;  but  without  such  payment 
the  court  cannot  decree  against  the  principal  in  personam  for  the  debt 
Buford  V.  FraneiteOf  8  Dana,  68.  Where  a  bill  is  merely  to  prevent  the 
removal  of  chattels,  and  the  defendant  hy  given  bond  and  security  to  sur- 
render them  as  the  decree  may  require,  it  is  erroneous  to  decree  a  sale  of 
the  chattels ;  if  it  appear  by  the  pleadings  that  the  surety  has  paid  the 
debt,  or  that  there  is  judgment  against  him  for  it,  he  may  have  a  decree 
against  the  principal  in  personam  for  the  amount,  or  for  a  surrender  of  the 
chattels  to  be  levied  on ;  without  such  allegation  there  can  be  no  decree, 
lb.  69.  On  a  bill  to  account  against  persons  resident  in  another  state, 
with  an  affidavit  of  a  certain  amount  due,  duplicate  writs  of  ue  exeat  were 
ordered  to  several  counties,  in  one  or  other  of  which  the  defendant  waa 
expected  to  be  found.  81osm  v.  Mcllvaine,  2  Bland's  Ch.  Rep.  72.  The 
form  of  a  bond  to  be  executed  by  the  defendant  on  a  writ  of  ne  exeat  being 
served  on  him,  set  out  Coz*i  hein  v.  Scott,  6  Har.  dc  Johns.  884.  The 
court  detennines  the  amount  in  which  the  defendant  shall  be  held  to  bail ; 
and  the  sheriff  must  take  a  bond  in  the  amount  directed  as  the  penal  sum. 
Oibert  v.  Colt,  1  Hopkins,  496.  The  object  and  design  of  the  writ  of  ne 
exeat  regno,  as  used  by  the  court  of  chancery,  is  to  hold  the  party  amena- 
ble to  justice,  and  to  render  him  responsible  for  the  performance  of  their 
orders  and  decrees.  Johnson  v.  Clendenin,  6  Oill  dc  Johns.  463.  The  ob- 
ligations devolved  upon  sureties  entering  into  a  bond  conditioned  to  obey 
such  a  writ,  bear  a  close  resemblance  to  the  duties  and  responsibilities  of 
bail  at  common  law :  they  undertake  that  the  defendant  shall  be  respon- 
nble  for  the  performance  of  the  orders  and  decrees  of  the  court    lb 
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1881.  to  enforce  the  performance  of  the  decree.  Woodward  y 
MitcheU  Schatzelly  3  John.  Ch.  K.  412.  Gibert  v.  Colt,  1  Hopk.  R 
Biwoh.  ^^^'  J^^^sell  V.  Ashy^  5  Ves.  96.  Atkinson  v.  Leonard, 
8  Bro.  C.  C.  218.  Chitty  on  Prerog.  23.)  If  this  court 
has  jurisdiction  of  the  cause,  and  the  defendant  intends  to 
leave  the  state,  so  that  the  decree  against  him  would  ne- 
cessarily prove  ineffectual,  the^ complainant  has  a  right  to 
this  equitable  bail,  on  producing  proper  evidence  of  that 
fact  and  of  the  actual  existence  of  the  equitable  claim  for 
-which  the  suit  is  instituted. 

In  the  English  court  of  exchequer  this  writ  is  not  used ; 
but  an  order  for  security,  in  the  nature  of  a  ne  exeat  or 
of  equitable  bail,  is  obtained  upon  motion.  (1  Fowler's 
[♦618]  Exc.  ♦Prac.  36,  203.)  Tlie  form  of  the  order  in  that 
court  appears  to  be,  that  the  defendant,  within  one  week 
after  service  of  the  order,  enter  into  a  recognizance  with 
proper  sureties,  not  to  depart  the  kingdom  witliout  putting 

Where  the  defendant,  in  a  writ  of  ne  exeat,  has  been  proceeded  a^iait 
and  committed  to  jail  for  not  complying  with  a  final  decree  of  the  court, 
in  the  cause,  and  afterward  escapes  from  custody,  hia  securities  upon  ths 
ne  exeat  bond  are  not  responsible,  and  the  court,  as  respects  them,  may 
erder  the  bond  to  be  cancelled,  lb.  Where  L.  had  l»een  arrested  on  s 
ne  exeat,  and  had  given  the  usual  bail  to  the  sheriff  upon  such  arrest,  and 
afterward  on  an  agreement  between  him  and  the  complainant,  the  n« 
exeat  was  discharged  upon  his  executing  the  usual  bond  to  answer  th« 
bill,  and  abide  the  decree  ;  it  was  held,  that  as  L.  had  not  in  his  arrange- 
ment reserved  his  right  of  questioning  the  propriety  of  issuing  the  ne  exest, 
he  was  precluded  from  moving  that  the  bond  be  given  up  and  eaneellsd 
upon  the  ground  that  the  ne  exeat  was  improvidently  issued.  Jetmp  v. 
J?t//,  7  Paige,  95.  The  giving  the  usual  security  to  the  sheri£f  upon  tbs 
ne  exeat,  does  not  preclude  the  defendant  from  applying  upon  the  bill 
only,  or  upon  the  coming  in  of  the  answer,  to  have  the  writ  discharged, 
and  the  bond  to  the  sheriff  given  up  and  cancelled.  lb.  But  where  tbs 
defendant  for  his  own  convenience  applies  to  the  court  and  gives  the  nsnsl 
bond  without  asking  to  reserve  the  right  of  applying  to  cancel  the  bond, 
the  right  to  raise  the  question  as  to  the  propriety  of  holding  him  to  bail 
originally  will  be  deemed  to  have  been  waived.  lb  It  is  a  matter  of 
eourse  to  order  the  ne  exeat  to  be  discharged  upon  the  defendant's  giving 
•ecurity  to  answer  the  complainant's  bill,  and  to  render  himself  amenable 
to  the  process  of  the  court,  pending  the  litigation.  MtNamara  ▼.  J>wi/tr^ 
I  Paige,  2a9. 
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in  bis  answer  and  performing  such  decree  or  order  aa  the       Wh 
90urt  may  thereafter  make  in  the  suit.    {Attorney  Gmei*al     MiwlMll 
V.  MwkUxw^  1  Price'3  li.   289.     Davis  v.  Meron^  in      ^J^'^ 
1753,  id.  291,  note.)    In  a  cause  before  that  court  in  1724) 
Buch  an  order  was  made  against  a  defendant,  who  resided 
at  Oporto ;  although,  in  another  case  against  the  same 
defendant,  who  had  answered,  and,  I  presume,  had  denied 
the  equity  of  the  complainant's  bill,  the  court  refused 
the  order.    (  Whitehead  v.  Murat,  Bunb.  R.  183.)  '  The 
court  of  exchequer,  in  Ireland,  have  adopted  the  formal 
process  of  a  ne  exeat  to  obtain  equitable  bail.    It  issi^es 
under  the  exchequer  seal,  and  is  granted  as  a  matter  of 
course,  when  properly  applied  for,  according  to  the  80th 
general  rule  of  that  court    (Howard's  £q.  Side,  651,  2.) 

As  a  general  rule,  this  process  is  only  issued  for  an  ^ 
equitable  demand,  and  cannot  be  allowed  on  a  mere  l^gal 
claim.  But,  where  there  is  a  concurrent  jurisdiction  be- 
tween the  court  of  chancery  and  courts  of  common  law, 
as  in  the  case  of  bills  for  an  account,  it  may  be  granted, 
altlK)ngh  the  defendant  could  have  been  arrested  by  pro- 
cess issued  out  of  a  court  of  law.  (1  P.  Wms.  263,  n.  1, 
BusaeU  V.  Ashy^  5  Yes.  96.  Jones  v.  Sampeony  8  id.  593, 
Jones  v.  Alephsiuy  16  id.  470.) 

In  Baker  v.  Duviaresque^  (2  Atk.  66,)  Lord  Hardwicke 
restrained  a  defendant  from  going  out  of  the  kingdom  to 
the  place  of  his  abode,  until  he  should  give  security  to 
abide  the  decree.  In  Archer  v.  Preston^  before  cited,  a  ne 
exeat  was  granted  against  a  defendant  temporarily  in 
England;  and  in  Atkinson  v.  Leonard^  the  writ  was 
granted  in  favor  of  an  inhabitant  of  Antigua,  against  a 
resident  of  the  same  place,  who  merely  came  to  England 
with  his  wife  for  medical  advice*  In  Howden  v.  Rogers^ 
(1  Yes.  &  Beam.  129,)  it  was  allowed  against  a  defendant 
domiciled  in  Ireland ;  and  who  only  came  to  England, 
temporarily,  on  business.  In  the  case  of  Flack  v.  Solm 
di  Ludert,  (1  Jac  &  Walk.  406,)  *Lord  Eldon  granted  a  [«619 
Ofi  exLeat  against  a  Kussian,  who  resided  at  St.  Peterae 
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IBSI.  bnrg,  and  for  a  debt  contracted  at  that  place  as  a  com 
Mitehell  mission  merchant.  And  In  the  recent  case  of  Grant  t. 
Buneb  Granty  (8  Rtiss.  R.  698,)  the  writ  was  allowed  against  a 
resident  of  Jamaica,  in  respect  of  a  debt  contracted  there, 
between  persons  who  were  resident  at  that  place;  althoDgh, 
by  the  laws  of  Jamaica,  the  defendant  could  not  hare 
been  arrested  for  snch  debt 

In  the  case  of  De  Carrier  v.  The  Abbe  De  CaUonrUy  (4 
Ves.  578,)  Lord  Eldon  discharged  a  ne  exeat,  granted  bj 
the  master  of  the  rolls,  in  favor  of  one  French  emigrant 
against  another.  But  it  was  evidently  on  the  ground  that 
the  debt  was  not  due,  according  to  the  agreement  and 
understanding  of  the  parties,  at  the  time  the  writ  was 
allowed.  In  this  court,  In  Woodtoard  V.  SctiaizeUy  (8 
John.  Ch.  E.  412,)  Chancellor  Kent,  after  a  fall  ezaminar 
tion  of  the  cases,  decided  that  the  writ  may  be  granted  in 
the  case  of  foreigners,  and  in  respect  to  demands  arising 
abroad.  Chancellor  Sanford  came  to  the  same  conclosion 
in  Oihert  v.  CoU^  (1  Hopk.  B.  496,)  and  granted  a  ne 
exeat  against  a  citizen  of  Maryland^  who  was  temporarilj 
in  this  state. 

If  the  complainant  is  entitled  to  this  writ  against  a 
foreigner  who  is  merely  here  for  a  temporary  purpose, 
this  appears  to  be  a  proper  case  to  retain  the  process 
against  the  defendant  It  is  not  denied  that  the  com- 
plainant has  a  just  and  equitable  demand  against  him,  to 
the  extent  of  nearly  $80,000,  including  interest ;  and  that 
the  defendant  has  the  means  of  paying  the  whole  amount 
But  his  property  is  in  such  a  situation  that  the  complain- 
ant cannot  reach  it,  except  by  the  aid  of  this  court,  and 
by  detaining  the  defendant  within  its  jurisdiction,  to 
abide  such  order  or  decree  as  may  be  found  necessary  to 
compel  him  to  apply  his  property  in  satisfaction  of  the 
complainant's  claim.  In  the  language  of  Senator  Allen, 
in  PeUit  v.  CanSler,  (8  Wend.  E.  625,)  "What  can  be 
more  reasonable  than  that  every  man  possessing  the 
means  should  pay  his  honest  debts ;  and  if  he  possess  the 
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ttieans,  and  place  them  in  a  situation  beyond  the  reach  of       I88I. 
legal  process,  is  there  any  injustice  in  compelling  him  to     MiteheU 
render  an  account  of  the  property  thus  fraudulently  *con-     Bnnch. 
cealedl"    Although  the  principal  part  of  the  defendant's 
proi)erty  is  vested  in  a  partnership  with  others,  that  does 
not  discharge  him  from  the  moral  obligation  of  applying 
it  in  satisfaction  of  the  complainant's  debt,  after  all  just 
claims  of  his  copartners  and  the  creditors  of  the  firm  have 
been  provided  for.    This  court  will  not  require  of  him  an 
impossibility.    But  so  far  as  he  can  control  his  interest  in 
the  partnership  funds,  consistently  with  the  laws  of  the 
country  in  which  those  funds  are  now  placed,  and  without 
prejudice  to  the  rights  of  others,  he  may  be  required  to 
apply  his  interest  in  that  species  of  property  in  satisfac- 
tion of  the  complainant's  debt. 

The  mere  pendency  of  a  suit  in  a  foreign  court,  or  in  a 
court  of  the  United  States,  cannot  be  pleaded  in  abate- 
ment, or  in  bar  to  a  proceeding  in  a  state  court.  If  the 
complainant  had  proceeded  to  judgment  there,  it  would 
indeed  present  a  diiSerent  question ;  as  the  original  judg- 
ment in  the  supreme  court  of  this  state,  which  forms  the 
foundation  of  the  complainant's  bill,  would  be  merged  in 
such  new  judgment.  In  Mavle  v.  Murray ^  (7  T.  R.  470,) 
the  court  of  king's  bench  refused  to  discharge  a  defend- 
ant, who  had  already  been  arrested  and  held  to  bail,  in 
this  state,  for  the  same  demand.  And  in  Imlay  v.  EUef^ 
sen^  (2  East,  453,)  the  same  court  refused  to  discharge  a 
defendant,  who  had  already  been  holden  to  bail,  foj  the 
same  cause  of  action,  in  a  suit  in  Korway.  But,  I  appre- 
hend, the  principles  of  these  decisions  can  hardly  be  ex- 
tended to  the  circuit  court  of  the  United  States,  sitting 
within  the  limits  of  our  own  state.  This  court  will  judi- 
cially notice  the  fact,  that  the  arrest  of  the  body  of  the 
defendant  on  mesne  process  in  that  court,  is  for  the  pur- 
pose of  compelling  him  to  pay  the  debt  or  to  render  himself 
in  execution  in  satisfaction  thereof;  and  that  the  proceed- 
ing in  that  court,  in  an  action  of  debt  on  the  judgment 
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IW.       by  which  it  will  be  finally  merged  in  the  new  judgraenl 
Mitchell     to  be  obtained  there,  is  wholly  inconsistent  with  the  pro- 
ceeding by  bill  in  this  court  to  aid  execution  of  the  judg- 
ment of  the  supreme  court. 

It  certainly  cannot  be  necessary  for  the  protection  of 
this  complainant's  rights,  that  the  defendant  should  he 
compelled  to  give  security  in  two  different  suits  pending 
at  the  same  time,  in  different  courts,  and  for  the  recovery 
[*6213  of  the  same  *debt.  Tlie  ne  exeat  must  therefore  be  dis- 
charged, unless  the  complainant,  within  ten  days  after 
notice  of  this  order,  consents  to  release  the  defendant 
from  his  arrest  in  the  circuit  court,  upon  his  entering  an 
appearance  or  filing  common  bail  in  that  suit.  It  is  not 
necessai*y  at  this  time  to  decide,  whether  this  is  a  case  in 
which  the  complainant  may  be  compelled  to  elect  in 
which  suit  to  proceed ;  as  the  notice  is  not  properly  framed 
to  compel  an  election  between  this  suit  and  that  in  the 
circuit  court.  But  this  court  may  excuse  the  defendant 
from  giving  bail  in  both  suits,  when  one  is  sufiScient  for 
all  the  purposes  of  justice.  If  the  complainant  consents 
to  relinquish  the  bail  in  the  circuit  court,  the  defendant 
may  still  be  discharged  from  the  ne  exeat  here,  upon  his 
giving  the  usual  security  to  appear  and  answer  the  com- 
plainant's bill,  and  to  obey  and  abide  such  order  and 
decree  as  may  be  made  by  this  court  in  the  premises. 
Such  security  to  be  appoved  of  by  the  vice  chancellor  or 
injunction  master  of  the  first  circuit ;  oh  notice  to  the 
Coir|>lainant,  so  that  he  may  be  heard  in-  relation  to  the 
sufficiency  of  the  sureties  offered. 
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W.  F.  Osgood  v.  Ank  Osgood. 
Ann  Osgood  v.  W.  F.  Osgood. 

Upon  a  bill  filed  by  the  hcwband  against  th«  wife  for  a  divorce,  upon  the 
ground  of  adultery,  the  husband,  upon  the  application  of  the  wife,  will 
be  ordered  to  pay  her  a  gross  sum  to  defray  the  expenses  of  her  defence, 
and  also  a  reasonable  sum  for  alimony  during  the  pendency  of  the  liti- 
gation, although  affidavits  are  pret»ented  on  the  part  of  the  husband, 
showing  the  guilt  of  the  wife. 

But  the  apf^ication  of  the  wife  for  an  allowance,  to  enable  her  to  make 
her  defence,  and  fbr  aliniony,  will  not. be  granted,  unless  she  denies,  in 
her  petition,  on  oath,  the  truth  of  the  ohai'ge  of  adultery,  or  ahowi 
therein  some  vaUd  defence  to  the  hosband^s  suit 

These  were  cross  suits,  brought  by  the  husband  and  October  18th. 
wife  against  each  other,  both  claiming  a  dissolution  of 
the^  marriage,  on  the  ground  of  adultery.  In  the  first 
suit,  the  wife  put  in  an  answer,  without  oath,  denying  the 
adultery  charged  against  her  in  the  bill,  and  making  re- 
criminatory allegations  of  adultery  against  her  husband. 
She  thereupon  ^presented  petitions,  in  both  suits,  to  the  [*tB2J 
vice  chancellor  of  the  first  circuit,  before  whom  the  suits 
were  pending,  stating  therein,  among  other  things,  that 
she  was  left  by  her  husband  destitute  of  any  means  of 
support;  also  alleging  her  belief  that  the  husband  was 
worth  from  twenty  to  thirty  thousand  dollars ;  and  pray- 
ing for  an  allowance  from  him  to  defray  the  expense  of 
prosecuting  and  defending  the  suits,  and  for  her  support 
in  the  mean  time.  In  answer  to  this  application,  the  hus- 
band put  in  his  affidavit,  denying  the  charges  of  adultery 
made  on  the  part  of  the  wife,  and  alleging  his  own  insol- 
vency. He  also  produced  affidavits  of  a  great  number 
of  persons,  to  prove  the  charge  of  iadultery  against  the 
wife,  and  other  misconduct  on  her  part,  and  to  show  that 
she  sustained  the  reputation  of  a  common  proeti^tute.  The 
vice  chancellor  made  an  order,  directing  the  ktisband  to 
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i8"t        paj  $100  to  the  wife,  or  her  solicitor,  to  enable  her  to 

Osgood      defend  and  prosecute  the  suits ;  and  referring  it  to  a  mas- 

Of^^     ter,  to  examine  and  report  what  alimony,  if  any,  should 

be  allowed  and  paid  to  her  during  the  pendency  of  the 

suits.    From  this  order,  the  husband  appealed  to  the 

chancellor. 

ZT.  S.  Mackayy  for  the  appellants 

J.  Raddiffe^  for  the  respondent 

The  Cuakcellob.  The  affidavits  produced  on  the  part 
of  tlie  husband,  before  the  vice  chancellor,  presented  t 
strong  case  against  the  wife ;  and  if  those  affidavits  are 
true,  she  has  no  claim  or  pretence  to  be  furnished  with 
money,  from  the  husband's  daily  earnings,  to  carry  on  this 
litigation.  But  in  the  case  of  Z.  Wood  v.  C.  Woody  (ante, 
108,)  this  court  held  that  the  question  as  to  the  wife's 
.  guilt  could  not  be  decided  upon  conflicting  affidavits,  on 
an  application  like  the  present.  The  case  of  PerhiM  y. 
Pei'kinSy  decided  in  September,  1828,  was  disposed  of  on 
a  different  principle.  It  is  true  that  in  that  case  affidanti 
were  produced  6n  the  part  of  the  complainant,  showing 
that  the  defendant  was  a  common  prostitute,  and  that  she 
kept  a  house  of  ill  fame,  in  the  city  of  New  York.  The 
complainant,  however,  was  an  infant,  without  propertj, 
[*623]  and  the  suit  was  prosecuted  by  his  father,  as  his  *next 
friend.  The  application,  on  the  part  of  the  defendant, 
was,  that  the  next  friend  of  the  husband  should  furnish 
her  with  funds,  out  of  his  own  property,  to  defend  the 
suit.  The  court  decided  that  the  father  could  not  be 
compelled  to  furnish  her  with  the  means  of  defence,  and 
that  he  was  not  liable  for  alimony  during  the  litigation. 
And  upon  the  facts  disclosed  in  that  case,  it  appeared 
there  were  no  i*easonable  grounds  for  staying  the  proceed- 
ings until  the  husband  was  of  full  age. 

Upon  the  papers  which  were  presented  in  this  canae, 
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however,  there  was  a  defect,  wliich,  if  the  vice  chancel-  I88I. 
lor'8  attention  had  been  called  to  it,  he  would  undoubt-  Osgood 
edly  have  considered  a  sufficient  ground  for  refusing  the  qJ^ 
respondent's  application.  The  defendant,  to  a  bill  for 
divorce,  charging  her  with  the  crime  of  adultery,  is  not 
bound  to  put  in  her  answer  on  oath,  as  she  cannot  be 
called  upon  to  criminate  herself.  But  this  court  has  fre- 
quently decided,  that  if  she  applies  for  an  allowance  to 
enable  her  to  defend  the  suit  in  such  a  case,  she  must,  in 
her  petition,  deny  the  adultery  charged  in  the  complain- 
ant's bill,  or  show  that  she  has  some  other  valid  defence 
to  the  suit.  The  firet  petition  presented  in  the  case  of 
Wood  V.  Wood^  above  referred  to,  was  dismissed,  because 
tlie  wife  had  not  denied,  on  oath,  the  adultery  charged 
against  her  iu  the  bill.  But  on  a  suggestion  that  the  alle- 
gation of  her  innocence  had  been  left  out  of  the  petition 
tlirough.mere  inadvertence  on  the  part  of  her  solicitor, 
she  was  permitted  to  renew  the  application.  Although 
this  court  will  not,  on  an  application  for  an  allowance  to 
defend  the  suit,  or  for  alimony,  decide  as  to  the  guilt  of 
the  wife,  if  she  denies  the  charge  on  oath,  yet,  if  her  guilt 
is  open  and  notorious,  as  it  as  alleged  to  be  in  this  case,  , 

she  may  be  indicted  and  punished  for  the  perjury  if  she 
swears  to  a  petition  which  she  knows  to  be  false.  If  the 
recriminatory  allegations  in  her  answer  and  cross  bill  are 
true  they  furnish  a  good  defence,  although  she  might  not 
be  able  to  swear  to  her  own  innocence.  But  the  cross 
bill  is  filed  on  her  allegation  of  belief  only ;  and  the 
charges  therein  are  fully  denied,  not  only  by  the  appel- 
lant's own  oath,  but  also  by  the  oaths  of  the  pereons  with 
whom  the  offence  of  adultery  is  alleged  to  have  been 
committed.  If  the  wife,  therefore,  intemled  to  rely  on 
tliese  recriminatory  *allegations  only,  she  should  have  [*624j 
procured  the  affidavits  of  the  persons  who  gave  her  the 
information,  and  who  knew  the  facts. 

The  order  of  the  vice  chancellor  nmst  be  reversed,  and 
the  petitions  be  dismissed ;  but  without  prejudice  to  the 
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1881.  right  of  the  respondent  to  renew  her  i^plieation  tt>  th 
"  Oigood  vice  chancellor,  upon  a  new  petition,  denying  on  oath  the 
qJ^  adultery  charged  in  the  bill  of  the  appellant  If,  how- 
eyer,  as  allied  bj  the  husband,  the  wife  has  sufficient 
property  in  her  hands  to  defray  the  expenses  of  the  snit 
and  to  support  herself  pending  the  litigation,  he  should 
not  be  called  upon  personally  to  advance  anything  more, 
until  that  property  is  exhausted.  And  an  order  may  be 
made,  authorizing  such  a  disposition  of  the  property  u 
will  give  a  good  title  to  the  purchaser. 

The  proceedings  in  this  case  are  to  be  renutled  to  the 
vice  chancellor. 


GENERAL    KULES. 


SiNCB  the  revision  of  the  rules  on  the  first  of  January, 
1830,  tlie  following  amendments  and  additional  rules 
have  been  made  aad  adopted : 

EULE  32, 
As  amended  April  6<A,  1831. 

K  the  vice  chancellor  or  master,  to  whom  application  The    injund. 
for  an  injunction  is  made,  thinks  the  defendants  or  any  of  ^ydi^^ 
them  should  bo  heard  on  the  question  before  the  injunc-  d®""  ^  ^^^ 
tion  is  granted,  he  may  refuse  to  allow  the  same  ex  parte, 
and  instead  thereof  may  direct  an  order  to  be  entered, 
requiring  the  defendants  to  show  cause  before  the  court, 
on  a  regular  motion  day,  or  some  day  in  term,  why  the 
injunction  should  not  be  granted.    He  may  also  direct  on 
which  of  the  defendants  the  bill  and  order  to  show  cause 
shall  be  served,  and  the  time  and  manner  of  such  service. 

And  no  order  for  an  injunction  to  suspend  the  general  No  order  for 
and  ordinary  business  of  a  bank,  or  other  moneyed  corpo-  bi^^'e  by  a 
ration,  upon  the  bill  or  petition  of  any  person,  other  than  ^*^®  chancei- 
the  attorney  general  or  a  bank  commissioner,  shall  in  any  application  of 
case  be  made  by  a  vice  chancellor,  without  due  notice  of  e!^™?^bai3c 
the  application  to  the  proper  officers  of  the  corporation ;  commiasioDer) 
unless  the  complainant  shall  give  to  the  corporation  a  notice      and 
bond,  with  two  sufficient  sureties,  to  be  approved  of  by  ^^\,  ^  *^ 
the  vice  chancellor,  in  the  penalty  of  at  least  $10,000,  tio,ooa 
and  conditioned  to  pay  all  damages  which  the  corporation 
may  sustain  by  reason  of  the  injunction,  if  it  shall  after- 
wards appear  to  have  been  unnecessarily  or  improperly 
issued.    Nor  shall  an  ex  parte  order  for  the  appointment 


685  GENERAL  RULES. 

of  a  receiver  of  tlie  effects  of  the  corporation  be  made 
by  a  vice  chancellor  upon  any  snch  bill  or  petition. 

[*626]  *RULE  99, 

As  amended  April  23dy  1830. 

Reference  of  An  order  for  a  reference,  when  entered  of  course,  shall 
whxm  execi^  ^®  executed  by  a  master  residing  in  the  sarae  county 
'^  with  the  solicitor  who  obtained  the  order,  unless  a  differ- 

ent master  is  agreed  upon  by  the  parties ;  or  if  there  is 
no  master  in  the  same  county  legally  competent,  tiM 
order  may  be  executed  by  a  master  in  an  adjoining  coun- 
Bpeckl  order  ty.     If  the  reference  is  by  a  special  order  or  decree  of 
by  whom  exe^  the  coiirt,  it  maybe  made  to  any  particular  master  bj 
^^  name,  or  to  any  master  in  a  particular  county  or  place,  in 

the  discretion  of  the  court ;  and  if  no  particular  master, 
or  county  or  place  is  named  or  specified  in  tlie  order  or 
decree,  it  shall  be  executed  by  an  injunction  master  or  a 
taxing  master  only,  unless  some  otlier  master  is  agreed 
upon  by  the  parties. 
Mister  to  be     An  order  of  reference,  when  obtained  of  course  bj  a 
order  of  refer- solicitor  residing  in  the  city  of  New  York,  shall  specifj 
ence  in  cer-  ^]^q  name  of  the  master  by  whom  the  same  is  to  be  eie- 

taiQ  cases.  *' 

cuted.  If  the  parties  to  the  reference,  or  tlieir  solicitors, 
do  not  agree  upon  a  master  to  be  designated  in  the  order, 
the  register,  assistant  register,  or  clerk,  with  whom  the 
same  is  entered,  shall  select  the  name  of  one  of  the  mas- 
ters residing  in  that  city,  by  lot,  to  be  inserted  therein; 
and  if  the  master  thus  selected  is  absent  from  the  city, or 
.  is  interested  in  the  object  of  the  reference,  or  othenrise 
legally  disqualified  from  executing  the  order,  the  name  of 
another  shall  be  selected  in  the  same  manner. 

RULE  116, 
As  amended  April  6M,  1831. 

Seonrity   and 

peSr*to"tf^     On  appeals  to  the  chancellor  from  decrees  or  orders  of 
ehaBcellor.     the  vice  chancellors,  the  bond  or  deposit  as  secnritj  foi 
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costs,  may  be  an  amount  of  one  hundred  dollars  only ; 
and  in  all  other  respects,  the  provisions  of  section  80,  and 
the  nine  succeeding  sections  of  title  3d  of  chapter  9  of 
the  3d  part  of  the  revised  statutes,  with  the  necessary 
variations  as  to  form  merely,  shall  be  applied  to  such  ap- 
peals. And  the  bonds  *required  to  be  given  on  such  ap-  [*627] 
peals,  or  on  appeals  to  the  court  for  the  correction  of 
errors,  may  be  approved  of  by  any  vice  chancellor  or  in- 
junction master,  or  by  the  register,  assistant  register,  or 
clerk  with  whom  the  appeal  is  entered ;  to  be  signified 
by  his  approbation  endoi-sed  on  such  bonds. 

But  no  appeal  from  any  interlocutory  order  or  decree  AppeiJ  fW>m 
of  a  vice  chancellor,  before  a  final  decree  in  the  cause,  order  or  5e- 
shall  operate  as  a  stay  of  proceedings,  unless  a  special  ^f®*  **^  ^*^^ 
order  to  that  efiect  shall  be  made  by  the  chancellor ;  or  to  operate  at 
nnless  the  appellant,  at  the  time  of  entering  his  appeal,  cee^nm  ^un^ 
shall,  in  addition  to  the  deposit  and  security  required  in^^^'^pon  ««f* 
such  cases,  procure  and  file  with  the  clerk,  a  certificate  tiont. 
of  tho  vice  chancellor  that  there  is  probable  cause  for  ap- 
pealing; that  tho  order  or  decree  appealed  from  involves 
the  mcu-its  of  the  cause,  or  some  part  thereof;  and  that  it 
is  reasonable  and  proper  that  the  questions  arising  on 
such  appeal  should  be  decided  by  the  chancellor  before 
the  final  decree  in  the  cause,  and  before  any  further  pro- 
ceedings are  had  on  such  interlocutory  order  or  decree 
before  the  vice  chancellor. 

RULE  178, 

A8  substituted  April  23/i,  1830, /or  the  Vl%th  ruhj  which 
was  abrogated. 

If  the  master  decides  that  a  sale  of  the  promises,  or  Bererenee  of 
any  part  thereof,  is  necessary,  it  shall  be  his  duty  also  to  ^ertaUi  ^  in 
ascertain  and  report  whether  any  creditor,  not  a  party  to  cumbrances, 
the  suit,  has  a  specific  lien  on  the  undivided  share  or  in- be  diWded. 
terest  of  any  of  the  parties  therein,  by  mortgage,  devise, 
or  otherwise,  and  the  name  and  residence  of  such  cred- 
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itor,  and  the  nature  of  such  lien  or  incambrance,  so  fiu 
as  the  same  can  be  ascertained  by  him.  And  on  the 
coming  in  and  confirmation  of  the  report^  if  it  appear^ 
that  a  sale  is  necessary,  and  that  all  the  proper  parties 
are  before  the  court,  tlie  complainant  may  have  an  oi-dec 
of  course,  referring  it  to  a  master  to  ascertain  and  report 
whether  the  undivided  share  or  interest  of  any  of  the 
parties  in  the  premises,  is  subject  to  any  general  lien  oi 
incumbrance,  by  judgment  or  decree,  and  to  ascertain 
and  report  the  amount  due  to  any  pai'ty  to  the  suit,  who 
has  either  a  general  or  specific  lien  on  the  premises  to  be 
[*(J2S]  sold,  or  any  *part  thereof,  and  the  amount  due  to  any 
creditor,  not  a  party,  who  has  a  general  lien  on  any  na^ 
divided  share  or  interest  therein,  by  judgment  or  decree, 
and  who  shall  appear  and  establish  his  claim  on  such  re- 
ference. The  master,  if  requested  by  the  parties  who 
appear  before  him  on  such  reference,  shall  also  ascertain 
and  report  the  amount  due  to  any  creditor,  not  a  party  to 
the  suit,  which  is  either  a  specific  or  general  lien  or  m- 
cumbrance  upon  all  the  shares  or  interests  of  the  parties 
in  the  premises  to  be  sold,  and  which  would  remain  as  an 
incumbrance  thereon,  in  the  hands  of  tlie  purchaser,  to 
the  end  tliat  such  directions  may  be  given  in  relation  to 
the  same,  in  the  decree  for  the  sale  of  the  premises,  as 
shall  be  most  beneficial  to  all  the  parties  interested  in  the 
proceeds  thereof,  on  such  sale. 

EULE  179, 

As  amended  Ajpril  5thj  1881  • 

Party  entitled  "Whenever  a  party,  as  tenant  for  life,  or  by  the  curtesv, 
may  have  an-  or  in  dower,  is  entitled  to  the  annual  interest  or  income 
'^f^  A^^^  ^^  ^^y  ®"'"  P^^^  ^"^^  court  and  invested  in  permanent 
ing  ozpenses,  securities,  such  party  shall  be  charged  with  the  expense 
▼alw? STiife  ^^  investing  such  sum  and  receiving  and  paying  over  the 
MinnUy^aitiz  interest  or  income  thereof;  but  if  such  party  is  willing 
MtkSiMu    ftod  consents  to  accept  a  gross  sum,  in  lieu  of  such  on* 


s 


QENERAL  BULES.  «)t^ 

nual  interest  or  income  for  life,  the  same  shall  be  esti- 
mated according  to  the  then  value  of  an  annuity  of  six 
per  cent,  on  the  principal  sum  during  the  probable  life 
of  such  person,  according  to  the  Portsmouth  or  Nortli- 
ampton  tables. 

And  where  money  belonging  to  an  infant  or  an  absen-  Money  !>• 
tee,  or  to  an  unknown  owner,  is  brought  into  court,  for  infiSt  and  un 
his  benefit,  under  a  final  decree  in  partition,  if  no  direo-  k^o^n  ownei 

...  ^^  certain  ca  ■ 

tion  for  the  investment  thereof  is  contained  in  the  decree,  ses  to  be  in- 
and  the  money  is  not  applied  for  within  six  mouths  there-  ^^^ 
after,  it  shall  be  the  duty  of  the  register,  assistant  regis- 
ter, or  clerk,  with  whom  the  same  is  deposited,  and  with- 
out any  special  order  for  that  purpose,  to  cause  it  to  be 
invested  in  public  stocks  or  other  permanent  securities,  or 
in  the  New  York  Life  Insurance  *and  Trust  Company,  to        [*629] 
accumulate  for  the  benefit  of  the  party  entitled  thereto. 
He  may  also  in  like  manner  reinvest  the  income  of  such 
money  from  time  to  time,  without  any  special  order  for 
that  purpose,  whenever,  in  his  opinion,  the  amount  of 
•uoh  income  is  sufficient  to  render  an  investment  thereof    . 
proper  and  beneficial  to  the  pei-son  interested  therein. 


ADDITIONAL  RUUS  ADOPTED  MARCH  8d,  1880. 

EULE  181. 

When  a  final  decree  is  entered  in  a  cause,  if  all  the  ft^j  i^pply- 
pleadings  and  other  papers,  which  by  law  are  to  be  an-^fnt^'to^see 
nexed  to  the  enrolment  thereof,  are  not  in  the  office  where  ^*^  u^^? 
the  decree  is  entered,  it  shall  be  the  duty  of  the  party  upon  cosu  are  fiu^ 
whose  request  the  decree  is  enrolled,  to  apply  at  the  pro- 
per  office  or  offices,  and  have  such  pleadings  and  papers 
tmusmitted  to  tlie  office  of  the  register,  assistant  register, 
or  clerk,  where  such  decree  is  to  be  enrolled ;  it  shall  also 
be  his  duty  to  see  that  the  necessary  taxed  bills  of  costs 
are  famished^  tQ  be  annexed  to  tlie  decree  on  enrolment. 
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RULE  182. 

OiBeen  to  The  several  officers  with  whom  any  such  pleadings  <» 
pen  forenrol-  papers  are  filed  or  deposited,  on  the  ap]4ication  of  a  partj. 
■*•**•  or  his  solicitor,  or  upon  the  written  reqaest  of  the  register, 

assistant  register,  or  clerk,  with  whom  the  final  decree  is 
entered,  shall  transmit  all  such  pleadings  and  papers  tc 
tlie  office  where  the  decree  is  to  be  enroUcKl,  at  the  expense 
of  the  party  requesting  such  enrolment. 

RULE  183. 

P^^H^6ediIlg•     Where  the  final  decree  awards  costs  to  any  or  all  of  the 

tiM  to  fnrmlh  parties  to  be  paid  out  of  tlie  proceeds  of  a  sale,  or  otherwise, 

usuod  hills  of  i^j^y  party  who  wants  an  enrolment,  may  give  notice  to 

any  other  party  entitled  to  costs  under  the  decree,  to  file  a 

taxed  bill  of  such  costs  with  the  register,  assistant  register, 

[*630]        *or  clerk,  with  whom  such  decree  is  entered,  within  fifteen 

days,  or  that  the  decree  will  be  enrolled  without  sach 

taxed  bill. 

RULE  18i. 

If  pwpty  nejT-  If  the  party  on  whom  such  notice  is  served,  neglects  to 
tHed  bni  de^fi^®  '"^  taxed  bill  of  costs  within  the  time  prescribed,  the 
eree  may  be  party  giving  such  notice,  on  filing  an  affidavit  of  the  doe 
out  it  service  thereof,  may  have  the  decree  enrolled,  without 

annexing  thereto  the  taxed  bill  of  the  party  who  has  thus 

neglected  to  file  the  same. 

RULE  185. 

P^rty  m«^     Where  such  taxed  bill  is  received  at  any  time  before  the 
iSa  Wirfhb  *c^^'  enrolment  of  the  decree,  it  shall  be  considered  as  in 
to  loM  time,  and  shall  be  annexed  to  the  enrolment,  as  required 
by  law.    But  if  any  party  neglects  to  file  his  taxed  bill  of 
costs  in  the  office  where  the  final  decree  is  entered,  until 
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after  such  decree  has  been  regularly  enrolled,  he  shaU 
forfeit  Lis  right  to  costs  under  the  decree. 


ADDmONAL  RULES  ADOPTED  APRIL  28d,  183a 

RULE  186. 

The  papers  which  must  be  attached  together,  and  annexed  Pap«"  to  m 
to  the  final  decree  on  enrolment,  are  the  original  bill,  or  rolled  dwne. 
petition,  and  all  other  pleadings  in  the  cause,  including 
exceptions  to  pleadings,  reports  thereon,  and  exceptions 
to  such  reports,  petitions  to  revive,  or  in  relation  to  any 
change  of  parties,  or  in  any  way  affecting  the  merits  of 
the  cause  ;  and  all  reports  affecting  the  merits,  or  which 
are  necessary  to  explain  the  decree,  together  with  the  ori- 
ginal taxed  bills  of  costs,  of  such  of  the  parties  as  are  enti- 
tled to  costa  under  the  decree. 

RULE  187. 

The  statement  or  abstract  of  the  proceedings  shall  state  Statement  or 
as  concisely  as  practicable,  the  time  of  filing  the  original  prJ^^g^ 
bill,  the  defendants  who  appeared  and  answered  and  those 
*who  appeared  and  suffered  the  bill  to  be  taken  as  confessed        [*631J 
against  them,  and  the  defendants  against  ^hom  the  same 
was  taken  as  confessed,  for  want  of  appearance;  distin- 
guishing those  who  neglected  to  appear  after  a  personal 
service  of  process,  from  those  who  were  proceeded  against 
as  absentees.    It  shall  also  show  the  changes  of  parties  , 
which  have  occurred  during  the  progress  of  the  cause,  and 
the  manner  in  which  the  new  parties  were  brouglit  before 
the  court,  or  made  parties  to  the  suit,  so  far  as  the  same 
can  be  ascertained  from  the  minutes  of  the  court,  and  the 
papers  on  file ;  and  such  other  proceedings  in  the  cause 
shall  be  recited  therein,  as  may  be  necessary  to  a  correct 
Tuxderstanding  of  the  decree. 
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RDXE  188. 

Officentoftir.  It  shall  be  the  duty  of  the  several  cfficers  of  tliis  court, 
infoma^'^  upon  the  written  request  of  the  register,  aasistant  register, 
or  clerk,  with  whom  the  final  decree  is  entered,  to  trans- 
mit to  him  any  information  contained  in  the  records  of 
their  respective  offices  which  may  be  necessary  to  enable 
him  to  prepare  the  statement  or  abstract  in  the  manner 
directed  in  the  preceding  rule. 


ADDITIONAL  RULES  ADOPTED  APRIL  6th,  188L 

KULE  189. 

BiU  filed  by     Where  a  creditor,  by  judgment  or  decree^  files  a  bill  in 
gainst  debtor  this  court  against  his  debtor,  to  obtain  satisfaction  out  of 
ubitr^  b^T'  ^'^®  equitable  interests,  things  in  actions,  or  other  property 
etts,  what  it  of  the  latter,  after  the  return  of  an  execution  unsatisfied, 
he  shall  state  in  such  bill,  either  positively  or  accordingly 
to  his  belief,  the  true  sum  actually  and  equitably  due  on 
such  judgment  or  decree,  over  and  above  all  just  claims 
of  the  defendant  by  way  of  oflf-set  or  otherwise.     He  shall 
also  state  that  he  knows,  or  has  reason  to  believe,  and  does 
believe,  the  defendant  has  equitable  interests,  tilings  in 
Hction,  or  other  property,  of  the  value. of  one  hundred  dol- 
lars or  more,  exclusive  of  all  prior  just  claims  thereon, 
which  the  complainant  has  been  unable  to  discover  and 
r*632J        reach  by  execution  on  such  judgment  or  *decree.    Tb9 
bill  shall  likewise  contain  an  allegation,  that  the  same  is 
not  exhibited  by  collusion  with  the  defendant,  or  for  the 
pui*pose  of  protecting  the  property  or  effects  of  the  debtor 
against  the  claims  of  other  creditor ;  but  for  the  sole  pur* 
pose  of  compelling  payment  and  satisfaction  of  the  com- 
plainant's own  debt 
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EULE  190. 

Every  such  creditor's  bill  shall  be  verified  by  the  oath  u?^^^???* 
of  the  complainant,  or,  in  case  of  his  absence  from  the  oath,  and  may 
state,  or  other  sufficient  cause  shown,  by  the  oath  of  liis  ^*  •"^•'^^^•^ 
agent  or  attorney.    Such  bills  may  be  amended  of  course, 
in  the  same  manner  as  bills  not  sworn  to,  if  the  amend- 
ments are  merely  in  addition  to,  and  not  inconsistent  with 
what  is  contained  in  the  original  bill.    But  all  such  amend- 
ments shall  be  verified  by  oath  in  the  same  manner  as  the 
bill  is  required  to  be  verified. 

EULE  191. 

The  debtor  against  whom  such  creditor's  bill  is  filed  Debtor  need 
shall  not  be  subjected  to  the  expense  of  putting  in  an  an-  the  biiiC'but 
swer  thereto,  in  the  usual  manner,  if  he  shall  cause  his  ™^  consent 

that  it  be  ta- 

appearance  to  be  entered,  and  shall,  within  twenty  days  ken  as  confess- 
after  service  of  a  copy  of  the  bill  and  notice  of  the  order  J^^^^/^'\^ 
to  answer,  deliver  to  the  complainant,  or  his  solicitor,  a  appointed. 

.  .1    .  1  1.  i.       J   X  1  .  'i      What  tt  e  or. 

written  consent  that  an  order  may  be  entered  takmg  the  der  by  coq. 
bill  as  confessed,  and  for  the  appointment  of  a  receiver ;  JJ^^  ™^"* 
and  for  a  reference  to  take  the  examination  of  the  defend- 
ant in  conformity  to  this  rule.  Upon  presenting  such 
written  consent  to  the  court,  the  complainant  may  have  a 
special  order,  founded  thereon,  directing  the  bill  to  be 
taken  as  confessed  against  the  debtor ;  and  referring  it  to 
such  master  as  the  court  may  designate  in  such  order,  to 
appoint  a  receiver  with  the  usual  powers,  and  to  take  from 
him  the  requisite  security.  The  order  shall  also  direct  the 
defendant  to  assign,  transfer,  and  deliver  over  to  the  re- 
ceiver, on  oath,  under  the  direction  of  the  master,  all  his 
property,  equitable  interests,  things  in  action,  and  effects ; 
and  that  he  appear  before  the  master  from  time  to  time,  and 
^produce  such  books  and  papers,  and  submit  to  such  ex-  [*6381 
amination  as  the  mastershall  direct,  in  relation  to  any  mat- 
ter which  he  might  have  been  legally  required  to  disclose 


683  CASES  IN  CHANCERY. 

if  he  had  answered  the  bill  in  the  usual  manner.  The  ex» 
pense  of  taking  down  snch  examination  bj  the  master  shall 
be  paid  by  the  complainant,  in  the  first  instance,  and  may 
be  taxed  and  allowed  to  the  latter  as  a  part  of  his  neces- 
sary costs  in  the  suit.  Tlie  complainant  shall,  also  be  at 
liberty  to  examine  witnesses  before  the  master  as  to  the 
property  of  the  defendant,  or  as  to  any  other  matter 
charged  in  the  bill,  and  not  admitted  by  the  defendant  oil 
uch  examination. 

RULE  192. 

Receiver's       Every  receiver  of  the  property  and  effects  of  the  debtor, 
datiec  appointed  in  a  suit  upon  a  creditor's  .bill,  shall  unless  re- 

stricted by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts, 
demands  and  rents  belonging  to  such  debtor,  and  to  com^ 
promise  and  settle  such  as  are  unsafe  and  of  doubtful  cluu^ 
acter.  He  may  also  sue  in  the  name  of  the  debtor,  where 
it  is  necessary  or  proper  for  him  to  do  so;  and  he  may 
apply  for,  and  obtain  an  order  of  course,  that  the  tenants 
of  any  real  estate  belonging  to  the  debtor,  or  of  which  he 
is  entitled  to  the  rents  and  profits,  attorn  to  such  receiver, 
and  pay  their  rents  to  him.  He  shall  also  be  permitted  to 
make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  shall  be  his  duty, 
witliout  any  unreasonable  delay,  to  convert  all  the  personal 
estate  and  effects  into  money ;  but  he  shall  not  sell  any 
real  estate  of  the  debtor  without  the  special  order  of  the 
court.  .  He  is  not  to  be  allowed  for  the  costs  of  any  suit 
brought  by  him  against  an  insolvent  from  whom  he  is  un- 
able to  collect  his  costs,  unless  such  suit  is  brought  by  the 
order  of  the  court,  or  by  the  consent  of  all  persons  inte^ 
ested  in  the  funds  in  his  hands.  But  he  may  sell  such 
desperate  debts,  and  all  other  doubtful  claims  to  personal 
property,  at  public  auction,  giving  at  least  ten  days'  public 
notice  of  the  time  and  place  of  such  sale. 
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♦RULE  193. 

Where  several  bills  are  filed  by  different  creditors  against  RoceWei's  dn 
the  same  debtor,  no  more  than  one  receiver  of  his  property  ^"^eral^  V^ 
and  effects  shall  be  appointed,  unless  the  first  appointment  *re  filed, 
has  been  obtained  by  fraud  or  collusion,  or  unless  the  re- 
ceiver is  an  improper  pei-son  to  execute  the  trust.    Tlie 
receiver  shall  give  security  sufficient  to  cover  the  whole 
property  and  effects  of  the  debtor,  which  may  come  into 
his  hands  by  virtue  of  his  office ;  and  he  shall  hold  such 
property  and  effects  for  the  benefit  of  all  creditors  who 
have  commenced,  or  shall  commence,  similar  suits  during 
the  continuance  of  his  trust,  to  be  disposed  of  according  to 
their  legal  or  equitable  priorities. 

RULE  191. 

It  shall  be  the  duty  of  the  master  to  whom  the  appoin^  Duties  oi  th« 

ment  of  the  receiver  is  referred,  in  any  such  suit,  to  ascer-  es^heremoM 

tain  whether  any  other  suit  has  been  commenced  against  the  !'^*'*  <>"«  *^^ 

^19    conunono 
debtor.    If  any  other  suit  has  been  commenced,  the  com-  ed. 

plainant  therein  shall  have  notice  to  attend  before  the 
master,  and  shall  likewise  have  notice  of  all  other  pro- 
ceedings in  relation  to  the  said  receivership,  before  the 
master  or  the  court,  in  like  manner  as  if  he  were  a  party 
to  the  suit,  in  which  the  receiver  is  appointed ;  and  he 
•may  except  to  the  report,  or  apply  to  the  court  for  direc- 
•tions  to  the  receiver,  in  like  manner.  Where  another  suit 
is  commenced  after  the  appointment  of  a  receiver,  the  same 
person  may  be  appointed  receiver  in  such  subsequent  suit, 
and  shall  give  such  further  security  as  the  master  execut- 
ing the  last  order  shall  direct.  He  shall  also  keep  a  sep- 
arate account  of  any  property  or  effects  of  the  debtor  which 
have  been  acquired  since  the  commencement  of  the  first 
suit,  or  which  may  be  assigned  to  such  receiver  under  the 
appointment  in  the  last  cause. 
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♦EULE  196. 

Effect  of  th«  Ko  injanction  issued  upon  any  such  creditor's  bill  eliall 
cMNStortTbaT  ^®  construed  to  prevent  the  debtor  from  receiving  and  ap- 
plying the  proceeds  of  his  subsequent  earnings  to  the  sup- 
port of  himself  or  of  his  family,  or  to  defray  the  expenses 
of  the  suit,  or  to  prevent  him  from  complying  with  any 
order  of  this  court,  made  in  any  other  cause,  to  assign  and 
deliver  his  property  and  effects  to  a  receiver ;  or  to  re- 
-strain him  from  making  the  necessary  assignment  to  obtain 
his  discharge  imder  the  insolvent  laws ;  unless  an  express 
provision  to  that  effect  is  contained  in  the  injanction.  Nei* 
ther  shall  such  injunction  prevent  any  other  creditor  frm 
levying  upon  such  property  of  the  debtor  as  he  may  be 
able  to  find  and  reach  by  execution,  previous  to  the  entry 
of  an  order  for  a  sequestration,  or  for  the  appointment  of 
a  receiver.  But  a  special  clause  may  be  inserted  in  the 
injunction,  restraining  the  debtor  from  confessing  a  judg- 
ment, for  tlie  purpose  of  giving  any  other  creditor  a  pre- 
ference over  the  complainant,  or  from  doing  any  other 
act  to  enable  other  creditors  to  obtain  the  property  of  the 
debtor,  which  the  complainant  was  unable  to  discover  cr 
reach  by  execution. 
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ABATEMENT. 

0ee  Down,  8»  9.    FLBADutos,  88.    Rbtiyor, 
6,26. 

AG&EEMENT. 


ins  to  the  agreement,  together  with  th«  etitt 
of  the  suit.    Dumond  ▼.  SkarU,  18S 

2.  A  fair  and  bona  fide  purchase  of  a  efaoM 
in  action  in  ihe  ordinary  course  of  trade  or 
bu«ineffi,  or  for  the  purpose  of  securing  an 
Antecedent  debt,  is  not  unlawful  Ward  ▼• 
Van  Bokkelen,  289 


1.  Where  D.  agreed  with  S.  to  exchange 
farms  with  him,  and  S.  agreed  to  pay  D.  at 
the  rate  of  $37.60  per  acre  ibr  the  difference 
in  ouantity  between  the  forms,  and  D.  and 
S.  also  at  the  same  time  entered  into  an  agree- 
ment, by  whch  they  boand  themselves  to 
eorrect  any  error  which  should  sub!*eqnently 
be  discovered,  as  to  the  number  of  acres  con- 
tained  in  either  of  the  farms  upon  a  survey 
thereof^  provided  the  correction  was  made  by 
the  first  day  of  April  then  next  ensuing;  an^ 
D.  afterwards,  but  after  the  said  first  day  of 
April,  caused  the  two  farms  to  be  surveyed, 
and  asorertained  that  there  had  been  an  error 
as  to  the  quantity  in  the  farm  sold  to  9.  by 
D.,  Si  having  paid  for  a  lees  ouraber  of  acres 
than  that  farm  contained,  and  8^  refused  to 
eorrect  the  mistake;  U  wot  kM,  that  the 
time  mentioned  in  Uie  agreement  was  not 
of  the  essence  of  the  contract,  and  SL  was  de- 
ersed  to  pay  the  difference  between  the  esti' 
mate  and  the  actual  number  of  aeres,  aooord- 
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8.  But  the  f  nrchase  of  a  mere  foundation 
of  an  action  by  a  party  who  has  no  interest 
in  the  controversy,  with  the  express  object  of 
commencing  a  :)uit  tiiereon  and  for  the  pur- 
pose of  haraMing  a  defendant  or  of  speeulat- 
ing  out  of  the  litigation,  is  illegal ;  ana  a  conrt 
of  equity  will  not  sustain  a  suit  in  favor  of 
such  purchaser.  id 

4.  Where  a  loan  is  to  bo  repaid  by  an  in- 
vestment  in  merchandise  for  the  lender,  ths 
merchandise  must  be  estimated  at  its  actual 
cost  in  specie  or  other  circulating  medium, 
which  is  a  legal  tender  at  the  place  of  pay- 
ment, and  not  at  its  nominal  cost  in  a  depre- 
ciated or  fictitious  currency.  OoUan  v. 
Dtmkam,  268 

6.  No  person  ean  make  a  Talid  contract 
while  he  is  deprived  of  his  reason  by  intoxi- 
cation.   Prentice  v.  Aehom,  80 


3e«  FaAUD.  2. 8.  9i    Inpant.  6,  8,  7,  8,  8, 10^ 
11.    Spwurio  PuuroEMAMoo,  1,  )k 
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AMENDMENTS. 
See  Pkactici. 

ANSWER. 
See  pBAoncK.    Tlkadiuqb, 


APPEAL. 

1.  WherA  a  V^^Y  ^^  released  all  his  in- 
terest in  a  suit,  he  has  no  ri^ht  to  appeal  from 
an  order  made  therein  which  cannot  preju- 
dice him,   although  it  may  be  wrong  as 


8.  Whether  the  like  protection  would  ht 
extended  to  eases  where  the  court  can 
punish  by  fine  and  imprieonraent  opon  ao 
attachment  to  enforce  a  civil  right  or  rsiD' 
edy  t    Quapsk  id, 

ASSETSL 

8e«  EzMWomt  Am  ApannsTRATois,  4,  60V 


ASSIGNMCirr  ANI>  ASSIGNEE 

1.  WhereaDabseloteflBsignmenlofallUie 
assignor's  property  and   ehoeee  io   action, 


against  other  parties.    Steele  y.  White,  478  contained   a   profision    that    the   assignor 

would,  with  all  cooTenient  speed,  make  ont 


S.  An  appeal  cannot  be  sustained  by  a  per- 
son who  cannot  be  injured  by  the  alleged 
error  of  the  jud^e  a  ^wo,  unless  he  is  the 
legal  representative  of  a  party  who  may 
be  injured  thereby.  ml 

t.  Where  an  interlocutory  decision  has 
been  made,  the  court  has  no  power  to  extend 
the  time  for  appealing,  it  being  fixed  by 
•Utute.     I'^mntend  v.  Townsend,  418 

4.  Nor  can  the  court,  to  enable  a  party 
to  appeal,  vacate  the  order  and  cause  it  to 
be  entered  as  of  a  nsore  recent  date*         id. 

See  pBAonoK    Goera,  1,  2,  ft^  7« 


ARREST 

1.  Where  the  defendant  was  in  contempt 
for  not  putting  in  an  answer,  and  mn  attacn- 
ment  had  been  issued  asaiast  him,  upon 
which  he  conld  not  be  found;  and  afterwarde, 
upon  his  applivation  to  the  proper  officer  for 
his  discharge  under  the  insolvent  act,  the 
complainant,  with  the  view  of  procuring  bis 
arrest  upon  tiie  attachment,  obtained  an  or- 
der for  his  personal  examination  before  such 
officer,  and  after  such  examination  of  the 
defendant  was  closed,  and  as  he  was  leav- 
ing tlie  office,  the  complainant  caused  him 
to  be  arrested  upon  the  attachment,  it  «mw 
kddt  that  as  the  defendant  was  arrested  by 
•ueh  an  improper  contrivance,  he  ought  to 
be  disoharged.     Snelling  r,  Watroui,     814 

t.  An  attachment  for  the  non-payinent  of 
costs  only,  although  in  form  a  criminal,  yet 
in  substance  is  a  civil  prooeeding,  and  a  party 
will  be  entitled  to  the  like  protection  from 
ari*est  thereon,  as  on  other  civil  process,  dur- 
ing h  is  attendance  as  a  party  or  w  itness  before 
eonrt  or  officer,  and  a  reasonable  time 
and  return.  id 


an  inventory  of  such  property  and  chotce 
in  action,  and  which  inveoiO"y  when  made 
out,  was  to  be  considered  a  part  of  the  ss- 
signment ;  it  wte  held,  that  the  assignment 
conveyed  a  present  interest  to  the  assignee, 
and  that  its  fliking  effect  did  not  depend 
upon  the  making  out  of  the  inventory.  Aleje 
V.  BruMh,  811 

2.  If  the  assignor  neglects  to  famish  the 
schedule  required  b^  the  assignment,  the 
assignee  may  file  a  bill  for  discovery  agaiui 
him,  and  also  to  obtain  a  delivery  of  the 
books  and  securities;  and  he  will  also  be 
entitled  to  an  injunctioa  a^ast  the  assignor 
restraining  him  from  wasting  the  property. 

ii 

8.  Where  an  iosolrent  debtor  asvigas  sH 
his  property  to  his  surety  for  his  indtrmnity, 
tlie  surety  is  entitled  to  the  possea^ion  of  the 
property  so  assigned,  in  order  to  discharge 
the  responsibiiitiee  which  he  has  assumed 
for  the  debtor.  U 

4.  The  creditors  of  the  insolvent  d^Csr 
to  whom  the  surety  is  liable,  can  also  eea- 
pel  the  appropriation  of  the  prbperty  ia  tie 
manner  oireoted  by  the  aosignment         ii 

6.  If  the  assignee  becomes  insolvent,  the 

signor  may  apply  for  the  appointment  eC 

a  reeeiver  to  extfeute  the  trust  declarsd  ii 

the  assigmnenL  t^ 

A.  Where  an  asngnee  of  a  patent  right 
sol<l  the  same,  and  at  the  time  of  the  sale 
exhibited  a  machine  as  the  one  whieh  hs 
then  supposed  to  have  been  patented,  bvt 
whieh  siterwards  was  discovered  is  be  dif> 
ferent  from  the  one  actoallj  patented,  « 
described  in  the  speeifieation,  the  d^d  ef 
assignment  and  a  note  given  for  the  pnuhsw 
money,  and  an  accompanying  agrwBMBt  ai 
relation  to  the  aale  of  tiM  |i«teaft  i%Mt 
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Were  oHered  to  be  delivered  np  and  can*] 
celled;  the  whole  transaction  haTing  been 
founded  upon  a  misUke  as  to  a  matter  of  See  AoaKKMENT,  2,  8. 


CHOSE  IN  ACTION. 


fact  It  «M<  «//io  keld^  that  the  vendee  waa 
not  entitled  to  the  damagee  which  he  had 
■ustained  in  consequence  of  such  purchase; 
but  that  if  any  part  of  the  pnrchaae  money 
had  been  paid,  he  would  have  been  entitled 
to  have  the  same  nifmaded.  Bumall  ▼. 
Jeu>eU,  184 

See  DsBTOR  and  Cexditob,  1.  Mobtgaok, 
12, 13.  Pabtuei,  2.  TftUBT  amd  Teubtkb, 
8. 

ATTACHMENT. 

Bee  Aasm;  1,  2,  3.    Coktbmpt,  8,  4,  5,  6,  7. 

B 

BAIL. 
See  Ns  Exbat  Bj^ubuoa. 


BIDDINQS  AT  MASTEB*S  SALR 
See  MASTSE't  Sali,  la 

BILL 
See  PUADXNO&    Pbaohoi. 


BILI^  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

Where  the  endorsers  of  an  accommodation 
note  lend  their  names  to  the  drawer,  with- 
out any  limitation  or  restriction  as  to  the 
manner  in  which  the  note  is  to  be  used,  he 
has  a  right  to  apply  it  to  the  payment  or 
seearity  of  an  antecedent  debt;  or  to  sus 
tain  his  credit  in  any  other  way.  Orandin 
V.  Xc  Roy,  609 


BIRTH  OF  CHILD. 
See  DnoDiTi 


CHANCELLOR  AND  Y.  CHANCELLOR. 

Sea  Guardian  and  Ward,  1.    LuNATioi,  4, 5. 
PBAfl^al^  78,  84.    Wnx.,  18, 17, 1& 


2.     Partubb,  2. 


COMBOSSION,  WRIT  OF. 
See  Will,  14,  16, 16, 17,  la 


COMMISSIONS. 

See  ExBOUTORs  and  Administrators,  16, 18^ 
17.    Principal  and  Aoknt,  1. 


COMPROMISE. 

Where  a  person  interested  in  a  suit  toIqu- 
tarily  compromises  the  same,  without  any 
fraud  or  imposition  practised  upon  him,  he 
cannot  be  relieved  from  the  compromise, 
although  he  shows  it  was  not  benencial  for 
him,  or  shows  that  he  had  the  right  to  re- 
cover in  the  suit  in  point  of  law.  BUeU  ▼. 
White,  478 

CONSPIRACY. 


Husband  and  Wm^ 


A  fraudulent  combination  to 
suits  against  a  person,  with  the  view  of  ex- 
torting monev  from  him,  is  an  indictable 
offence,  and  the  persons  guilty  of  it  may  be 

?nnished    for   a    conspiracy.     Leg^ett   T. 
*otUy,  688 

See  EviDKNOB,  L 


CONSTITUTIONAL  LAW. 
See  Courts,  Cir.  U.  a  1,  2,  8 

CONTEMPT. 

1.  Where  a  party  was  directed  to  deposit 
certain  books  in  the  mastei's  office,  with 
liberty  to  the  adverse  party  to  inspect  and 
take  extracts  from  such  parts  as  related  to 
certain  partnership  transactions,  and-  in  obe- 
dience to  the  order  the  books  were  deposited 
in  the  master's  office,  with  the  parts  thereof 
which  did  not  relate  to  the  partnership 
transactions  sealed  up,  and  during  a  tern 
porary  absence  of  the  master  the  adverse 
party,  who  was  inspecting  the  books,  broke 
open  the  parts  which  were  so  sealed  up,  and 
which  contained  the  private  merooranaa  and 
remarks  of  the  party  who  depoaited^  tba 
books,  in  relation  to  his  private .  busiiiesi 
transactions,  it  was  Md,  that  this  aet  of  tha 


m. 
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A^TerM  'pnrty  wm  a  oon tempt  of  the  conrt 
Dtof  ▼.  Merle,  494 

t.  It  is  the  ordinary  practice  of  the  court 
when  books  are  directed  to  be  produced  for 
the  inspection  of  tlie  opptKsite  party,  to  per- 
mit those  parts  to  be  sealed  op  'wWuh  do  not 
relate  to  the  subject  matter  of  litigation ; 
and  courta  of  record  have  onifomuy  pro- 
tected suitors  against  an  unwarrantable  in- 
terference  of  the  adverse  party  with  rig[hte 
of  this  description,  by  proeeeding  against 
the  offendei^as  for  a  contempt  id. 

8.  The  revised  statutes  have  made  it  the 
duty  of  the  court,  in  a  proceeding  by  attach- 
ment to  enforce  the  civil  remedies  or  to  pro- 
tect the  civil  rights  of  partiesi,  to  impose  a 
fine  sufficient  at  least  to  indemnify  the  re- 
lator for  the  injury  sustained  by  the  con- 
tempt andlosatiefy  his  eosta  and  expeoi 
2%$  iPm>pie  iL.  SpakUng, 


See  Pinrai,  6.  Piuonos»  89.  Rmmmm,  t. 
4.  SrMmo  FmuoajiUMim,  1,  %,  Buammi 
2,8. 

COSIE 

ComU  in  fftnertU;  wlken  grmUed^  mmd  wkm 
reAued;  when  charged  an  the  permn,  mU 
wXen  an  the  fund. 

IL  Taxation;  (a)  what  charge*  are  iawor 
hie  ;  (h)  dtUjf  of  taxing  afUer  ;  (e)  \ 
tian, 

III.  Security  far  caeti. 


Cons  L 


4.  Manner  of  proceeding  where  a  defend- 
ant is  bh»tight  into  court  on  an  attachment 
for  a  eontempt..  J^  Peofle^  ex  ret*  Loeeti\ 
T.  JRogere,  108 

6.  Where,,  from  tile-  answer  of  the  party 
to  the  interrogatories  filed,  it  appearea  that 
he  was  in  contempt  Ibr  refusing  to  obey  an 
order  to  deliver  over  certain  property  to  a 
receiver,  he  was  ordered  te  be  committed  to 
close  custody  until  he  complied  with  the 
former  order  of  the  court  and  paid  the  cosU 
of  the  proceeding.  id. 

6.  The  coets  which  the  party  is  bound  to 
pay  must  be  specified  in  the  order  ofi  the 
court  and  in  the  mitUmua  id. 


m^Caate  in  general;  when  granted  and  wkm 
rejftieed;  when  charged  an  the  per  eon,  ami 
.       when  an  the  fund. 


ecntempt 


id. 


8.  Where  a  party  perseveres  in  his  refusal 
ttf  deliver  over  property  to  a  receiver,  the 
prcperty  may  be  sequestered,  and  his  ser- 
ve uta  and  agents,  dec,  will  be  prohibited 
from  delivering  it  to  him  or  applying  it  to 
his  use  on  pain  of  contempt  id 


See  AmanT,  1,  2,  8. 
Tios,  8,  10. 


iNJUifonoif,  16.    Lvnap 
Practick,  76. 


CONTRACrra. 

See  AoRKEMEVT.     Fraud,  2,  8,  9.      Infajit, 
6.  6,  7,  8.  ».  10,  11.     LuwAHCS,  6,  12,  18, 


CORTORATIOKa 


\  the  fund 

1.  Where  a  defendant  gave  notioa  of  hii 
intention  to  appeal  from  the  decision  of  a 
vice  chancellor  on  an  interloeatory  motion, 
and  that  he  should  bring  on  the  hearing  of 
such  appeal  on  the  next  motion  day  bdTon 
the  chancellor;  and  the  eomplainant'a  oooih 
sel  attended  on  that  day  to  oppose  the 
application,  but  no  appeal  was  in  &ct  en- 
tered, the  defendant  was  ehareed  with  the 
costs  of  opposing.  Mechanic^  Bank  v. 
Snowden,  299 

2.  The  chancellor  has  jurisdiction  to  award 
such  coeta,  although  the  cause  is  not  regu]a^ 
ly  before  him  bf  appeal  id 


8.  Where  a  bjU,  in  addition  to  the  die- 
7.  Form  of  an  order  of  commitment  for  aJ<^o,T«ry  ■ought,  contains  a.prjyer  for  general 


relief,  and  a  replication  is  filed  to  the 
swer,  the  defendant  eannot  obtain  an  order 
for  costs  on  motion,  as  upon  a  mere  bill  ef 
discovery*    McDaugaU  v..  MUn,  886 

4.  If  there  is  no  ground  for  relief  in  sneh 
a  case,  the  defendant  must  obtain  the  usual 
orders  to  produce  witnesses  and  to  close 
the  proofs,  and  then  bring  the  cause  to  a 
hearing  in  the  usual  manner,  in  order  to 
obtain  his  costs..  id 

6.  Where  a  suit  had  been  eommenced  at 
larw  by  the  Bimk  of  Niagara,  previous  to  its 
insolvency,  and  the  reoeiyers  of  the  bank 
after  their  appointment,.  el^Ded  to  proceecl 
with  the  suit,  and  upon  tbs- trial  the  plain- 
tifis  were  nonsuited,  it  war  held,  that  the 
defendant  was  entitled  to  his  eosts  of  thi 
suit,  down  to,  and  including  the  tnUriag  €f 
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IS.  Where  there  is  a  f^enerai  deeree  foi 
eoste  against  the  complainant,  he  is  not 
chargeable  with  the  extra  expense  which 
has  been  produeed  by  the  neglect  of  th« 
defendant  to  pot  in  a  perfect  answer  at  first 

id 
14.  But  the  draft  and  copies  of  so  many 
the  B^'rvices  necessHrily  i^endered  ou  each 'folios  of  the  further  answer  as  would  have 
mppeal  until  the  proceedings  upon  the  flppeftlibeen  necessary  to  make  the  first  answer  per- 
are  consolidated  by  the  eourt  J^UtonBan.k{e^:t^  or  as  have  been  made  neoesi«ary  by 
▼.  Beaekf  196  subsequent  amendments  of  the  bill,  are  prop- 


the  nonsuit,  out  of  the  tbnd  in  the  hands  of 
the  receivers    Cump  %.  Niagara  Bank,   283 

C.  Where  there  are  tej>arate  appeals  en 
tered  at  different  time^  m  relation  to  two 
distinct  orders  of  different  chamcters,  the 
■olioitor  i«  entitled  to  an  allowance  for  all 


7.  Tlie  proceedings  on  the  remittitur  to 
make  the  decree  of  the  eourt  of  errors  a  de- 
eree  of  the  court  below,  and  the  enrolment 
of  the  dnsree  and  the  execution  for  the  coats 
awarded  by  the  appellate  court,  are  a  neces- 
sary part  of  the  eosta  on  the  appeal,  and 
are  to  be  taxed  in  the  same  bill  with  the 
other  costs  and  annexed  to  the  enrolment 
of  the  decree  of  the  eourt  of  errors.  id. 

8.  Where  a  cause,  at  the  hearing,  is  di- 
rected to  stand  over  for  want  of  parties,  if 
the  defendant  has  not  made  the  objection 
previous  to  that  time,  neither  party  ought  to 
nave  costs,  as  against  the  other,  for  the  ex- 
tra expense  occasioned  by  that  proceeding. 
Jtogert  v.  Rofftrt,  45V 

9.  Where  a  cause  stood  over  at  the  hear- 
ing, with  leave  to  file  a  supplemental  bill, 
and  nothing  was  said  as  to  the  costs ;  and 
a  subsequent  decree  in  the  cause  directed 
the  defendant  to  pay  all  the  complainant's 
eoeta  not  previously 'disposed  of,  nM,  that 
the  costs  of  the  supplemental  bill  were  em- 
hraeed  by  the  decree.  id 

10.  Where  a  party  suceessfully  opposes 
motion,  and  nothing  is  said  about  costs  in 
the  order  denying  the  application,  he  is  en- 
titled to  his  costs  of  opposing,  as  costs  in 
the  cause,  if  he  obtains  a  decree  for  coetsi 

id 

11.  Where  a  witness  on  his  eroas  fxamina- 
tion  is  interrogated  as  to  matters  which  are 
irrelevant  and  improper,  and  which  cannot 
benefit  either  party  in  the  suit,  the  party  at 
whose  request  such  cross-examination  was 
had  is  chargeable  with  the  examinei^s  fees 
for  drawing,  engrossing  and  copying  such 
partpf  tlie  testimony  as  was  useless  or  irrel- 
evant    Stafford  v.  Bryan,  45 

12.  If  the  depositions  of  witnesses  are  un- 
neeessHrily  prolix  or  irrelevant,  altliough  the 
■olieitor  at  whose  request  they  were  taken 
down  may  be  answerable  to  the  examiner 
for  his  fees,  he  cannot  be  allowed  therefor 
on  the  taxation  of  the  costa,  even  aa  against 
kii  own  eiieiit  id 


erly  taxable. 

15.  Where  a  part}*  obtaina  a  general  de- 
cree for  costs  in  the  cause,  he  is  entitled  to 
have  taxed  the  costs  of  a  sueeessful  inter 
locutory  motion,  if  no  direction  as  to  e<«i 
was  given  at  the  time,  unless  such  appUoa- 
tion  was  granted  as  a  mere  matter  of  favor, 
or  to  relieTC  the  party  from  the  conse- 
quences of  his  own  default  id 

16.  The  party  opposing  a  motion  unsuo- 
cessfully  is  not  entitled  to  the  coata  of 
opposing,  as  costs  in  the  cause.  id 

17.  The  party  making  an  unsuccessful 
motion  is  not  entitled  to  the  costa  of  such 
motion ;  but  the  party  opposing  the  same  is 
entitled  to  his  costs,  as  costs  in  the  cause, 
unless  a  different  direction  is  given  at  the 
iim&  id 

18.  In  a  ease  of  great  hardship,  where 
the  complainants  had  reason  to  sup|)oee  that 
the  conduct  of  the  defendants  was  fraudulent 
until  they  put  in  their  answer,  which  fully 
explained  the  circumstances  of  the  case,  the 
court  dismKwed  the  bill  without  costsi     Xw- 

a  pin  V.  Marie,  170 

1 9.  If  persons  are  made  parties  defendaata 
unnecessarily,  the  bill  will  be  dismissed  aa 
to  them  with  costsi     Covenkoven  v.  SkuUr, 

128 

20.  Where  from  the  conflicting  elaima  of 
the  defendants  the  complainant  is  oompelled 
to  retort  to  a  bill  of  interpleader,  he  will  be 
allowed  his  cosU.     Bedell  v.  Hoftnan,    199 

21.  On  a  bill  in  the  nature  of  a  bill  of  in- 
terpleader, costs  are  not  a  matter  of  right, 
but  rest  in  the  discretion  of  the  court      id 

22.  Where  a  bill  of  interpleader  is  prop- 
erly filed,  the  complainant  is  entitled  to  hia 
costs  out  of  the  fund.    Ajfmar  v.  Gault,   284 

28.  But  to  entitJe  the  complainant  to 
costs  out  of  the  fiind,  the  bill  of  luterpleodiir 
must  have  been  necessarily  filed.  And  il 
must  alao  have  been  ueeeasarily  and  prop 
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•rly  filed  tf^ainst  all  ihe  defendantu    Jia 
dean  x   Jtt^erB^  ^  209 

24.  U  one  of  the  defendnots  aafTers  th« 
bill  of  interpleader  to  be  taken  as  conftMed 
against  him,  he  will  be  personally  charged 
with  all  the  costs  which  have  been  produced 
in  consequence  of  his  unjust  claim  upon  the 
fund.  id. 

25.  Where  amendments  are  made  to  a 
bill  and  the  solicitor  unnecessarily  makes  n 
Fe-eng-xjssment  or  a  full  copv  of  the  original 
matter,  he  will  not  be  entitled  to  an  allow- 
ance for  the  same  in  the  taxation  of  his 
costs.  77m  Bennington  Iron  Co.  ▼.  Camjh 
Ml,  169 

See  Co2CT«MPT,  8,  6.  Drd,  1.  Dowm,  7. 
ExBCUTOBS  A.N0  Administators,  8, 9.  Hus- 
band AND  Wife,  27,  29,  80,  81.  Infant,  1, 
2,  8,  4.  JuRidDicriON  of  Chanckkt,  88. 
Fkaoticx,  82, 47, 48.  TavsT  and  Tautmca, 4. 


Costs  IT. 

Taration;  (a)  whmt  ehargei  are  taxable;  (b) 
dati/  of  taxing  officer  ;  (c)  retuxation. 

(a)  What  charget  are  taxable, 

26.  Copies  of  the  opinion  of  the  court 
fhrnished  to  the  master  on  a  reference  are 
not  taxable.     Rogere  v.  Rogere,  460 

27.  Tlie  solicitor  is  entitled  to  charge  for  a 
notice  of  the  taxation  of  his  costs  in  addition 
to  the  p|)«Hiific  allowance  in  the  fee  bill  fur  a 
copy  of  the  bill  of  costs,  to  be  delivered  to 
the  advei-se  party  with  such  notice.  id 

28.  The  solicitor  cannot  be  allowed  for  an 
engi*OM«Hi  copy  of  charges  or  discharges 
b«fore  the  master;  nor  K>r  engrossing  ob- 
jectioi:s  to  the  draft  of  the  master's  report. 
The  allowance  for  engrossed  copies  to  file, 
applies  onljr  to  copies  of  such  papers  as  are 
to  be  filed  in  the  register's  or  clerk's  office. 

id 

29.  A  charge  for  instnictions  as  to  the 
manner  of  serving  the  subpoena  on  a  defend- 
ant is  not  taxable,  and  no  allowance  fur 
serving  the  subpcBna  can  be  made  by  way 
of  disbur«emeut  beyond  the  sum  fixed  by 
the  fee  bill  id 

80.  Where  a  motion  is  made  or  opposed 
by  co'insel  other  than  the  solicitor  on  •record, 
the  attendance  fee  of  the  solicitor  is  taxable, 
although  he  did  nut  attend  in  person  ;  but 
where  the  solicitor  makes  or  opposes  the 


motion  himself,  and  is  allowed  tbcrelbf  m 
counsel,  he  cannot  chai^ge  an  attcndapce  fee 
as  solicitor  alsa  id 

81.  No  allowance  can  be  made  to  tfae  so* 
licitor  for  attending  the  hearing  of  a  calen- 
dar cause,  unless  he  atteads  in  penon.     id 

t 

82.  The  charge  for  perusing,  amendiag; 
and  signing  pleadings,  can  ooly  be  allewed 
when  the  service  is  actually  performed  by 
counsel  other  than  thesoliciter  in  thecanse; 
and  where  the  name  of  the  solicitor  alene  is 
signed  to  the  engrossed  pleadings  as  counsel, 
the  presumption  is,  that  no  <Miier  counsel 
perused  and  signed  the  drafta.  id 

88.  The  charge  forpemsingand  settliag  a 
decree,  applies  to  a  nnal  decree  ooly,  and 
it  cannot  be  allowed  on  a  mere  decretal 
order.  id 

84.  But  an  affidavit  of  service  of  a  notice 
of  the  examination  of  a  witness  is  not  taxa- 
ble, unless  it  becomes  necessary  to  make 
and  use  such  an  affidavit  on  aunie  special 
application  to  the  courL  id 

85.  Where  the  examination  of  severs! 
witnesses  is  noticed  for  the  same  time,  only 
one  notice  is  necessary  ;  and  a  notice  of  the 
examination  of  a  witness^  for  the  examioer, 
is  not  taxable.  id 

86.  Where  the  whole  trarel  of  a  witneas 
in  going  and  returning  is  less  than  fifteen 
miles,  no  allowance  fur  travel  can  be  made, 
unless  it  appears  that  he  was  obliged  to 
come  so  early,  or  was  detained  so  late,  that 
he  could  not  come  and  return  on  the  dsj 
of  his  attendance  If  the  whole  distance 
both  ways  is  over  fifteen  miles  and  under 
thii*ty,  one  day  should  be  allowed  for  tra- 
vel ;  and  if  over  fifteen  miles  each  way,  one 
day  should  be  allowed  for  the  witness  to 
come,  and  one  to  return,  independent  of  the 
time  he  is  detained  for  examination.         id 

87.  Charges  for  disbursementa  to  wit- 
nesses, beyond  the  amount  of  their  per 
diem  allowance,  are  not  taxable  against  the 
adverae  party.  id 

88.  Where  travelling  fees  are  claimed,  the 
affidavit  should  state  the  pubable  distance 
travelled  by  each  witness.  id 

89.  Where  depositions  are  drawn  by  the 
solicitor,  under  a  stipulation  l>etween  the 
parties,  no  higher  cliarge  can  be  allowed  for 
the  draft  or  engrossment  thei'eof  than  if  the 
service  had  been  performed  by  the  pfoper 
officer  of  the  court.  id 


INDEX. 


648 


40.  A  copy  of  th«  pleadings  and  deposi- 
tiont  for  the  use  of  coansel  it  not  taxable 
Affainst  the  adverse  party ;  the  abbreviation 
of  the  pleading  ana  depositions  for  the  use 
of  counsel  is  all  that  cau  be  allowed.        id. 

41.  If  counsel,  other  than  the  solicitor,  is 
actually  employed  in  the  cause,  retaining 
lees  both  for  solicitor  and  cotinsel  are  taxa- 
ble, althoncrh  the  name  of  the  solicitor  only 
is  subscribed  to  the  pleadings  as  oounseil.  id. 

42.  Instructions  to  search  for  judgments, 
4ec,  are  only  taxable  in  mortgage  cases,  and 
others  of  tiiat  description,  where,  by  the 
practice  of  the  court,  it  is  necessary  to  make 
adl  the  inctunbrancers  parties  to  the  stiit  id. 

48.  Where  deeds  and  other  writings  or 
parts  thereof  are  incorporated  into  {head- 
ings, they  cannot  be  charged  as  a  part  of 
the  draft  of  such  proceedings.  id 

44.  A  copy  of  the  subpoena  to  annex  to  the 
affidavit  of  service  is  unnecessary,  and  not 
•^.axable;  the  original  subposoa  should  be 
annexed.  id 

46.  Three  folios  are  allowed  for  the  draft 
and  engrossments  of  subposnas  fur  witnesses; 
and  two  for  the  draft  and  copies  of  sub 
posna  tickets.  id 

46.  Twelve  and  a  half  cents  is  the  proper 
allowance  for  serving  a  subpcBua  on  a  wit- 
ness in  chancery.  id 

47.  A  written  request  to  the  register  to 
enter  an  order  is  in  the  nature  of  a  precipe, 
and  cannot  be  taxed  under  the  revised  stat- 
utea.  id 

48.  Where  a  witness  is  directed  to  be  ex- 
amined on  written  interrogatories,  an  en- 
ffrossed  cony  of  the  interrogatories  to  be 
nled  with  the  testimony,  is  taxable.  id 

49.  It  is  not  necessar}',  where  the  copy  of 
a  pleading  is  served  on  the  adverse  party, 
to  give  him  notice  that  it  is  a  copy;  and  no 
allowance  can  be  made  on  taxation  for  such 
notice.  id 

50.  All  charges  for  notices  not  required  by 
the  rules  and  practice  of  the  court,  should 
be  rejected  by  the  taxing  officeia  as  useless 
and  unnecessary  services.  id 

61.  An  affidavit  of  serving  a  notice  of  the 
order  to  answer  is  taxable,  if  actually  made, 
although  it  is  afterwaids  rendered  unnecet- 
MTj  by  the  putting  in  of  the  answer       id 


62.  The  charges  for  attending  the  master 
to  obtain  his  sigaature  to  a  summons,  and 
for  attending  to  obtain  his  report  after  it 
has  been  completed,  are  not  nrovided  for  by 
the  fee  bill,  and  are  not  taxaole.  id 

63.  No  charge  for  counsel  attendinff  pre- 
pared for  argument,  where  the  cause  is  not 
reached  on  the  calendar,  can  be  allowed.    idL 

64.  A  second  fee  is  allowed  to  counsel  for 
perusing  and  amending  a  supplomental  bill, 
or  bill  of  revivor,  when  such  bill  becomes 
necessary^  but  not  for  perusing  and  signing 
an  amended  biU.     I>oe  v.  <i^reefL,  847 

66.  Where  an  araonded  bill  was  fiM  bv 
the  agreement  of  the  pai  ties,  embracing  aU 
the  facts  in  the  ease,  and  as  a  substitute  lor 
the  previous  bill  and  answers  to  save  ex- 
pense, the  oemplatnant,  on  taxation,  was 
allowed  for  counsel  perusing  and  amending 
the  same,  and  for  the  usual  engrossments 
and  copiea  id. 

64.  On  an  ex  parte  hearing,  mfmi  a  bill 
taken  as  confessed^  the  solicitor  is  not  en- 
titled to  an  attendance  fee.  But  where 
there  is  an  actual  attendance  and  argument 
with  the  counsel  of  the  adverse  party,  to 
settle  important  questions  arlrtiiig  on  the  bill, 
an  attendance  fee  for  tiie  solicitor  and  a  full 
counsel  fee  are  taxable.  id, 

67.  The  statement  of  the  nature  and  ob- 
ject of  the  suit.  It  be  file<l  ia  the  county 
clerVs  office,  is  not  a  notice  within  the 
meanijig  of  the  fee  bill;  and  is  to  be  taxed 
by  the  folio  for  the  draft  and  engrossment  id, 

68.  Notices  served  on  the  defendants  in 
mortgage  cases,  under  the  188d  rule,  are  spe- 
cifically provided  for  iu  the  fee  bill ;  and 
only  iiH  cents  can  be  taxed  for  each  notice, 
includiog  copy  and  service.  id, 

69.  Where  the  injunction  is  allowed  by 
the  chancellor,  it  is  an  act  of  Uie  court,  and 
the  charge  for  filing  the  ceA*Ufioate  of  the 
allowance  is  not  taxable.  id 

60.  Notice  to  the  register  to  set  down  the 
cause  is  not  a  proper  charge  under  the  pres- 
ent practice.  The  notice  of  the  issue  is  the 
only  one  now  taxable.  id, 

61.  No  charge  for  notices,  which  are  not 
required  by  tiie  rulea  or  practice  of  the 
coui-t,  can  be  allowed  on  taxation.  id 

62.  Notice  to  the  register  to  enter  a  daeree 
or  order  is  not  a  proper  char^^e,  as  the  nili- 
oitor  is  allowed  for  attending  m  pevMl.   id. 
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65.  A  eharg«  for  an  engroMmantk  OF  oi»|>iei 
of  ftn  ord«r  or  decree  to  be  enterad,  is  im- 
proper, as  it  U  to  be  entered  from  the  draft 
after  it  ia  aetUed  by  the  ooart  or  regia- 
ter.  id 

64.  The  ooroplainaot  cannot  charare  for  a 
oopy  of  a  decree  for  the  adrerse  party,  nn- 
lew  in  oases  where  the  serTice  of  snch  aecree 
on  him  ia  neoeasary.  id 

66.  Serrice  of  a  smnmons  upon  the  de- 
fendant to  attend  the  roaster  on  the  refei^ 
«Dea  is  all  that  is  requisite,  and  ati  additional 
notice  for  that  purpose  cannot  be  allowed,  id 

66.  If  the  name  of  a  counsellor,  other 
than  the  solicitor  in  the  cause,  is  signed  to 
the  pteadinffi,  the  charge  for  perusing  and 
amending  the  same  should  be  allow^  on 
taxation,  unless  the  party  objecting  shows 
affirmatiyriy  that  the  name  of  the  counsel 
waa  improperly  placed  there.  id 

67.  No  allowance  can  be  made  on  taxa- 
tion, aa  between  party  and  party,  for  the 
personal  expenses  of  the  parties  or  their 
witnesses,  or  of  the  officers  of  the  court,  as 
disbartamenta  in  a  aausa.  id 


stllmte  a  part  of  tha  eaae,  and  should  hi 
eatimated  aa  a  part  theroof  upon  the  taxa- 
tion, il 

74.  A  retaining  fee  ia  not  allowed  to  s 
solicitor  and  counsel  upon  oppoaing  a  motsoa, 
founded  upon  a  petition,  for  inatmctions  to 
a  receiver  in  the  diaehaiiga  of  hia  duty.  Sx 
parte  Johnsom,  in 

76.  Upon  a  denial  of  aaeh  an  appKeation, 
the  like  costs  must  be  taxed,  as  are  allowed 
for  resisting  a  apeoial  motion.  id 


76.  Upon  apptieations  for  < 
lunacy  and  other  prooeediaga  cf  a  like  < 
racter,  if  a  aolicitor  is  actually  employed  to 
conduct  the  proceedings,  he  ia  entitled  to  s 
retaining  fee.  id 

77.  But  a  retaining  fee  to  counael  ia  oah 
allowed  where  counsel  is  actoaUy  em|^yci 
in  a  cause  or  suit  strictly  so  called.  U 


78.  Only  two  copies  of  the  htll  or  i 
in  addition  to  the  engroased  copy  to  file  art 
to  be  allowed  on  a  taxation.  Sk^ord  r. 
Bryan,  46 


68.  Where  a  specific  allowance  is  pro- 
Tided  in  the  fee  bill  for  the  performance 
of  any  serrice  by  an  officer  of  the  court,  no 
additional  charge,  by  way  of  disbursement  separate  affidavit 
in  the  performance  of  such  service,  can  be 
taxed  in  favor  of  auchibfficer,  or  any  other 
person.  id 


79.  The  jurat  should  be  drawn  op  by  the 
poHcitor  in  the  form  prescribed  by  the  1^ 
rule,  and  charged  as  part  of  the  folio  coa- 
I  tained  in  the  bill  or  answer,  and  not  as  a 


69.  On  an  appeal  to  the  court  for  the  cor- 
rection of  errors,  a  counsel  fee  on  the  motion 
to  file  the  petition  of  appeals  is  not  taxable, 
the  order  to  file  the  petition  being  a  com- 
mon order;  and  the  solicitor  is  only  entitled  be  allowed  for  the  whole  decree  or  order; 
to  fifty  oenta  for  attending  to  have  the  aamej and  it  is  improper  to  tax  aeparate  feet  kr 
antered.    FtUUm  Bank  v.  Beaeh.  ^*»*' — »^  -«:.♦«--*  — ?-* 2-1  j^ -• 


80.  Only  the  abbreviationa  of  the  plead- 
ings and  depositions  in  a  cause  for  the  dm 
of  counsel  are  taxable,  and  not  foil  copies  of 
suclipleadings and depoaitiona  Dtcaten v. 
La  Forge,  4II 

81.  Only  one  counsel  or  aolicitor's  fee  it  to 


186  each  distinct  point  or  apeeial  direction 


70.  The  signature  of  only  one  counsel  is 
necessary  to  a  petition  of  appeal  or  to  the 
anawer  to  the  same,  and  only  one  counsel 
iee  ia  taxable  for  that  aervice. 


71.  The  aolicitor  ia  to  be  allosred  for  the 
draft  of  original  matter  to  be  inserted  in  a 
ease  for  the  court  of  errors  on  appeal ;  and 
for  two  written  copies  of  the  ease  ineludinff 
the  matter  not  original  ia. 

78.  No  allowance  can  be  taxed  for  ab- 
breviating the  case ;  for  if  properly  made,  it 
is  of  itself  an  abbreviation  of  the  pleadings 
aadproofr^  Ae.  id 

ta^  Hit  poiata  for  the  eourt  of  enora  con- 


tained therein.    IMtan  Bamk  t.  jBsacA,  IM 

82.  Under  the  fee  bill  in  the  reviaed  sUt* 

utes,  the  solicitor  is  not  entitled  to  charge 

id  by  the  folio  for  the  draft  or  oopiea  of  hn 

biU  of  eostSL     Siafard  v.  Aryaa,  46 


(b)  Dnty  of  taxing  <^Seer 

86.  If  the  taxinff  officer  oo  tiM  taxatiaa 
of  a  bill  of  costs  haa  doubts  aa  to  the  eer- 
rectnees  of  a  charge,  he  ahoold  rgect  it 
Rogert  v.  Roger%,  469 

84.  Bills  of  coala  which  are  to  be  aaaaied 
to  the  decree  on  enrolment  ansat  be  foiily 
engrossed,  without  wmeeeasarj  eraaares  «r 
iDteriiaeatioa%  beibre  they  aia  aartiiad  of 
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th«  taxing  officer ;  and  if  they  are  not  in 
that  situation,  he  should  direct  Uiem  to 
be  re-eugrossed.     Stafford  v.  Brgan,         46 

85.  Where  postage  or  other  disbursements 
are  charged,  each  item  of  such  disburse- 
rnenta,  and  the  occasion  and  circumstances 
df  tlie  expenditure,  should  be  particularly 
specified  in  the  bill  of  costs,  and  sworn  to. 
jkvf^t  V.  BogerM,  459 

86.  It  is  the  duty  of  the  taxing  officer  to 
see  tliat  the  seTenil  provisions  of  the  revised 
statutes  relative  to  the  taxation  of  costs  are 
oom(>lied  with,  whether  the  taxation  is  0|v 
posed  or  not  uL 

See  ante,  60,  61. 

(c)  Re-taxatvm, 

87.  It  is  the  duty  of  a  party  who  is  dis- 
satisfied with  the  taxation  as  to  particular 
items  in  the  bill  of  costs,  to  bring  the  ques- 
tions as  to  such  items  directly  before  the 
eourt  by  a  motion  on  his  part,  although  the 
adverse  party  applies  for  a  re-taxntiou  as  to 
other  iteuDM.  The  petition  or  other  papers 
on  which  an  application  for  a  re-taxatiuu  is 
founded,  should  distinctly  refer  to,  or  point 
out  the  |>articular  items  or  parts  of  the  bill 
of  costs  as  to  which  a  re-taxatiou  is  sought 
Rogert  v.  Rogert,  460 

88  If  a  party  insists  upon  items  in  his  bill 
which  are  not  legally  taxable,  he  will  be 
charged  with  the  expense  of  an  appeal  from 
the  taxation  as  to  such  items.  But  if  the 
adverse  party  appeals  to  the  court  from  the 
taxation  of  other  items  also,  which  were 
pro|ier1y  allowed,  each  party  may  l>e  left  to 
Dear  his  own  costs,  on  tiie  application  for  a 
re- taxation.     Doe  v.  Qreen^  848 

89.  On  an  application  for  a  re-taxation, 
^here  the  pleadings  were  before  the  taxing 
officer,  the  court  will  presume  the  number 
of  folios  were  correctly  taxed,  unless  there  is 
an  affidavit  of  a  mistake  in  that  respect 
Roger9  v.  Roger;  438 


Coara  IIL 

Seeuriig  for  CoUm, 

90.  Where  the  complainant  has  actually 
removed  from  the  state  with  his  family,  and 
changed  his  residence,  the  defendant  is  en- 
titled to  security  for  costs,  although  there 
is  a  probability  that  the  complainant  may 
raturn  at  some  future  day.  Oilbert  ▼.  Gil- 
hert,  608 


COURTS,  CIRCUIT  OF  U.  STATES. 

1.  The  circuit  court  of  the  United  States 
alone  has  jurisdiction  of  suits  to  recover 
damazeA  for  the  iufringemeDt  of  patent  rights* 
Bur  roll  v.  Jewett,  184 

2.  The  judicial  power  of  the  United  Statei 
extends  to  all  cases  arising  under  the  consti- 
tution and  laws  of  the  general  government ; 
but  the  federal  courts  can  only  exercise  jo- 
dicial  power  in  cases  m  which  it  has  been 
delegated  to  them  by  the  laws  of  con- 
gress, id, 

3.  The  act  of  the  16th  of  February,  1819, 
extended  the  jurisdiction  of  the  circuit  courts 
of  the  United  States  to  suits  both  at  law  and 
in  equity  arising  under  the  patent  laws;  bat 
it  does  not  render  the  jurisdiction  of  those 
courts  exclusive  in  such  case&  idL 


COVENANT. 

1.  Where  a  covenant  was  contained  m  a 
lease,  on  the  part  of  the  lessee,  to  pay  all 
taxed  and  assessments  which  might  be  im- 

I>orted  on  the  premises  by  anthority  derived 
'rom  the  United  States,  the  state  of  Kew 
York,  or  from  the  coloration  of  the  city  of 
New  York,  and  an  improvement  was  made 
by  the  corporation  of  New  York  in  the  open- 
ing of  La  Fayette  Place,  which  took  a  part 
of  tlie  leasehold  premises,  it  was  held  that 
the  lessee  was  chargeable  with  the  aroodht 
of  the  aasessnient  upon  the  interest  of  the  les- 
sor in  the  premises.     A$tor  v.  Miller,       68 

2.  Where  a  covenant  running  with  the 
land  is  divisible  in  its  nature,  if  the  eotire 
interest  in  different  parcels  of  the  land  passes 
by  assignment  to  separate  individuals,  the 
covenant  will  attach  upon  each  parcel  pro 
tanta  id. 

8.  And  the  assignee  of  each  part  will  be 
answerable  fur  his  proportion  of  any  charge 
upon  the  land  which  was  a  common  burden 
upon  the  whole,  and  will  be  exclusively  lia- 
ble for  the  breach  of  any  covenant  which 
related  to  that  part  alone.  id 

See  EzBruTOBS  Aifo  Admixistrators,  20,  21. 
JuaisuioTioN  or  CHA.scicar,  3.  Moexqaok 
10, 13.    StATiTTn,  6. 


CREDITORa 

See  Dbbtcb  axd  CaKDrroa.    Exioirroaa  aim 
ADMiNivraATORs,  6, 6.  Hsias  and  I)cyi8UB8| 

1,  2,  8,  7.      HumAXD  AMD  WlMy  8.     Lm- 
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ACT,  S,  4.     Lic!f,  1,  4,  5,  6»  7.    LuirATioBjftato  is  to  reliere  the  iiiifortniiAt«  deVtorfinon 
9,  10,  11,  14.     Parties,  7,  12.     Pabtnjui- imprisonment ;   but,  at  the  wime  time,  to 


SHIP.  S,  4.      rRACTlCB,  70,  71,  72. 

CRIMES. 
See  Drunkenness,  1. 

CROSS  BILL. 
S^e  Pleadings.     Practioe. 

CURTESY,  TENANT  BY. 
See  Descent,  8. 

D 

DAMAGES. 
See  Dower,  7,  8,  9,  10. 

DEBTOR  AND  CREDITOR. 

1.  An  assignment  after  the  lien  of  a  cred- 
itor has  attached  by  the  filing  of  a  bill,  only 
conveys  the  property  to  the  assignee,  sub- 
ject to  that  lien.     Corning  v.  White,      667 

2.  The  judgment  creditor  who  first  files 
his  bill  in  chancery  obtains  a  priority  in  re- 
lation to  the  property  and  effects  of  the  de- 
fendant which  cannot  be  reached  by  execu- 
tion at  law.  id 

8.  A  creditor  may  file  his  bill  to  set  aside 
a  fraudulent  conveyance  of  the  real  estate 
of  his  debtor  as  soon  as  he  has  obtained  a 
judgment,  which  is  a  lien  on  the  land. 
T/i€  Mohawk  Bank  v.  AtwateTj  64 


compel  him  to  surrender  up  all  his  property 
and  effects,  or  so  much  thereof  as  is  necs^ 
sary  to  satisfy  the  just  claims  of  b^  credit* 
ors.  And  the  court  of  chancery  will  not 
permit  him,  by  any  shift  or  device,  to  pUe« 
his  property  beyond  their  reach.  id, 

7.  The  judgment  creditor  only  acquires  a 
specific  hen  upon  the  equitable  property 
which  belonged  to  the  defendant  at  the  time 
of  filing  his  bill,  or  upon  the  proceeds  Umts- 
of.  If  he  wishes  to  obtain  a  priority  as  to 
subsequently  acquired  property,  he  mmt 
file  a  supplemental  bill  ii 

8.  The  court  will  not  permit  supplements! 
bills  to  be  filed  in  such  a  caM,  merely  to 
harass  the  defendant,  or  to  deprive  him  and 
his  family  of  his  daily  eamiugs.  H 

9.  Where  a  debtor  with  an  intention  of 
defrauding  his  creditors  executes  a  coovev* 
ance  of  his  property  without  any  valoalMe 
consideration  being  paid  by  the  graotee,  the 
conveyance  is  void  as  against  such  creditors 
although  the  voluntary  grantee  was  not 
privy  to  the  fraud.  The  Mohawk  Bonk  v. 
AtvMter,  64 

10.  Where  R.  R  A  L  R.,  partners,  con- 
fessed a  judgment  to  W.  their  brotheMn- 
law,  for  |26,()00,  under  which  the  household 
furniture  of  R.  R.  totrether  with  other  prop- 
erty was  sold,  and  W.  at  the  sale  pnrchsied 
the  furniture  and  left  it  with  R.  R. ;  and  it 
appeared  that  the  judgment  was  given  to 
W.  to  secure  a  debt  due  him  of  $2,850,  and 
to  apply  the  residue  of  the  said  judgment 
when  collected  in  paying  such  of  the  cred- 
itors of  R.  R.  (&  L  R.  as  R.  R.  should  desig- 
nate ;  and  the  property  of  the  firm  whicn 
could  not  be  reached  b^*  execution  wss  ss- 
signed  by  R.  R.  to  I.  R.  in  trmat  to  pay  him- 
self the  costs  of  executing  the  trust,  the  ex- 
penses of  obtaining  R.  R.*s  insolvent's  dis- 
charge, and  the  expenses  of  all  suits  st  lew 


4.  Where  there  is  no  allegation  of  fraud  « 
or  collusion  between  the  complainant  and  ] 
the  sherifif,  the  return  of  an  execution  at  law  < 
unsatisfied  is  sufficient  to  aulhurize  the  filing  < 

of  a  judgment  creditor's  bill,  although  the' payment  of  the  debts  of 
sheriff  was  told  the  defendants  had  some'der  prescribed  in  a  schedule  annexed;  S.  a 
interest  in  property  which  might  be  sold  on'creditor  of  R.  R.  <&  L  R.  prosecuted  his  debt 
the  execution.     Storm  v.  Kelsey,  418  to  judgment  against  them,  and  issued  an  ex- 

ecution thereon  which  was  returned  unsatis- 


or  in  equity,  and  to  apply  the  r<widae  in 
t  the  firm  in  the  o^ 


6.  Upon  a  judgment  creditor's  bill  the 
complainant  may  reach  the  defendant's  in- 
terest in  the  effects  of  a  copartnership,  after 
myinent  of  the  partnership  debts,  and  satis- 


fied ;  a  UHU  held,  that  the  judgment  to  W. 
was  given  tp  defraud  creditors,  and  that  the 
assignment  from  R.  R.  to  I.  R.  was  alsc* 
fraudulent  and  void  as  against  the  creditors 


lying  all   prior  equities  in  favor  of  his  co-'of  R.  R.  dc  I.  R.  and  that  S.  was  entitled  to 

884  receive  out  of  the  property-  so  assigned  the 
amount  of  his  judgment,  wirh  int-erest  and 
his  costs  of  suit     aewall  r.  Ruuell,       176 


partners.     Eager  v.  Price, 
6k  Tlie  policy  of  the  present  laws  of  this 
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11.  Where  An  insoWent  debtor  assigned 
all  his  property  to  C.  in  trutt  to  pay,  iu  tlie 
first  place,  certain  pr«ferre<i  creditors,  and 
afterwards  to  distribute  the  residue  rateably 
betweAU  such  of  his  general  creditors  as 
should,  within  one  year  from  the  date  of 
that  conveyance,  accept  the  provision  made 
therein  for  tliem,  and  release  him  (the  insol- 
vent) from  all  further  claims;  and  D.  a  cred- 
itor of  the  insolvent  did  not  receive  any  no- 
tice of  the  trust  until  afler  the  expiration  of 
the  one  year;  but  as  soon  as  he  receiveii 
sucli  notice,  applied  to  C.  the  trustee,  to  lie 
permitted  to  accept  the  provision  made  by 
tlie  trust  deed,  upon  a  compliance  on  Ins 
part  with  the  conditions  thereof,  and  the 
trustee  refused  such  permission ;  and  the  in- 
solvent debtor  was  afterwards  discharged 
under  the  insolvent  act,  and  assigned  all 
his  interest  in  the  surplus,  which  by  the 
trust  deed  was  to  be  refunded  to  him,  to  K.. 
fur  the  benefit  of  his  creditors  generally:  it 

*wi*  held,  that  D.  had  an  equitable  right  to 
his  proportion  of  the  trust  fund,  upon  a  com- 
pliance with  the  conditions  imposed,  he  not 
Laving  had  notice  of  the  trust  within  the 
year,  and  having  done  nothing  since  he  had 
such  notice  inconsistent  with  his  offer  to  ac- 
cept of  the  provision  made  for  him  in  the 
ti-ust  deed.  Decatert  v.  Le  Ray  Dt  Chau- 
montf  490 

12.  Where,  under  such  circumstances,  a 
creditor,  iu  consequence  of  want  of  notice, 
mistake,  or  accident,  was  unable  to  comply 
with  the  terms  prescribed,  within  the  tinie 
limited,  and  who  has  done  nothing  incon- 
si8t<;nt  with  an  acceptance  of  the  provision 
made  in  his  favor,  he  will  be  admitted  to  a 
share  of  the  fund,  provided  he  signifies  his 
electiou  to  do  so,  in  a  reasonable  time.      id. 


13.  But  such  of  the  creditors  as,  within 
Ihe  time  limited,  had  notice  of  the  creation 
of  the  trust,  and  neglected  or  refused  to  ac- 
cept of  the  provision  made  therein  for  them, 
are  precluded  from  any  participation  in  the 
fund,  and  their  only  claim  will  be  upon  the 
8urplu:>,  if  any  there  shoulc'  be  remainintr, 
after  satisfying  the  debts  of  the  creditors, 
who  accepted  their  proportion  of  the  trust 
fund  upon  the  terms  proposed.  id. 


8ee  ASSIGNMRNT  AND  ASSIQKEE,  3,  4.      KXBCV- 

TORS  AND  Administrators,  fi,  6.  Fraud,  8, 
9.  II KIRS  AND  Dkviskes,  1,  2,  8,  4,  6,  6,  7. 
Interest,  6,  7.  Jurisdiction  of  Cuancbry, 
18,  19,  20,  21,  22,  23,  24.  25.  Lkoacy,  8,  4. 
Parties,  7,  12.  Partnership,  3^  4,  5;  6. 
Plradinos,  10.  11.  Practice,  70,  71,  72. 
Principal  and  Surktt.    Rioxiver,  6,  6. 


DEBTORS,  INSOLVENT. 

1.  An  insolvent  may  assign  bis  property 
for  the  benefit  of  all  his  creditors,  rateably, 
without  depriving  himself  of  the  privilege 
of  applying  for  a  discharge  from  imprison- 
ment for  debt  under  the  statute.  Coming 
V.  WhiU,  667 

2.  A  mere  naked  trustee  without  interest, 
cannot  become  a  petitioning  creditor  for  an 
insolvent,  without  the  consent  of  the  eettui 
quetrtut,  except  in  those  cases  specially  pro- 
vided for  by  the  statute.  In  the  matter  of 
S/ierrjfd,  602 

8.  Where  property  has  been  fraudulently 
conveyed  by  an  insolvent  debtor  who  after- 
wards obtains  his  discharge  under  the  act, 
his  interest  in  the  property  passes  t-o  his  as- 
signee for  the  benefit  of  his  creditors,  al- 
tiiough  such  property  is  not  embraced  in  the 
inventory.     Ward  v.  Van  Bokkelen,       289 

See  Debtor  and  Creditor,  6,  11,  12,  18. 
Parties,  7,  12.    Partnership,  8. 


DEED,  FOR  WHAT  AVOIDED. 

Where  the  defendants  obtained  from  th 
ancestor  of  the  complainants  a  conveyance 
of  his  property,  when  he  was  in  a  state  of 
intoxication,  they^  were  chained  with  the 
costs  of  the  suit  to  set  aside  the  deed. 
Prentice  v.  Achorn^  80 

Jurisdiction  or  Chancery,  26,  27,  28,  29, 80 
Practice,  73. 


DEMURRER. 
See  Pleadings. 


DESCENT. 

1.  An  unborn  child  after  conceptioc  is  to 
be  considered  in  esse  for  the  purpose  of 
enabling  it  to  take  an  estate,  or  for  any 
other  purpose  which  is  for  the  benefit  of  the 
child  if  it  should  afterwards  be  born  alive. 
Mareellia  v.  Thalhiiner,  8ft 

2.  But,  as  it  respects  the  rights  of  others 
claiming  through  the  child,  if  it  is  bom 
dead,  or  in  such  an  early  stage  of  pregnancy 
as  to  be  incapable  of  living,  it  is  to  be  con« 
sidered  as  if  it  never  had  been  born  or  con* 
ceived.  u& 

8.  Where  the  mother  dies  before  the  birtb 
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of  t1i«  ehildy  and  the  latter  it  delivered  by 
the  cesarean  operation,  it  is  considered  in 
ezutence  before  its  birth  for  its  own  benefit, 
to  take  the  estate  of  the  motlier  by  descent, 
but  not  for  the  benefit  of  the  father  to  enable 
him  to  hold  as  tenant  by  the  curtesy.       id, 

4.  Children  bom  within  the  first  six 
months  after  conception  are  presumed  to  be 
incapable  of  living,  and  therefore  cannot 
take  and  transmit  property  by  descent, 
unless  they  actually  survive  long  enough  to 
rebut  that  presumption.  id 

0.  The  [Nirty  who  claims  property  through 
the  child,  is  bound  to  establisii  the  fact  Umt 
it  was  bom  alive;  and  if  the  child  never 
breathed,  there  is  no  legal  presumption  in 
fivor  of  the  fact  id. 


DEVISE. 

On  a  general  devise  of  all  the  testator*s 
estate,  real  property  acquired  after  the 
making  of  the  will,  descends  to  the  heir  at 
law,  and  do<fS  not  belong  to  the  devisee. 
DougloMt  V.  Sherman,  858 

See  Lkoact,  8,  4,  6,  6. 


DBCONTINUAKCE. 
See  PRAcricB,  29. 

DISMISSAL  OF  BILL,  VOLUNTARY. 
See  pEAcnoB,  29,  SO,  81. 

DIVORCE 
See  Husband  and  Wifb. 

DOWER. 

L  What  M  a  bar  of  dow*r, 

XL  In  what  eatett  the  widow  it  entitled  to  dam- 
age* :  and  when  eueh  damaget  can  be  re- 
covered  by  her  pergonal  representativee, 

DoWER  I.  

What  i*  a  bar  of  dower. 

1.  A  legal  jointure,  settled  upon  an  infant 
before  niamage,  is  a  legal  bar  of  her  dower ; 
and  by  analogy  to  the  statute,  a  competent 
mnd  certain  provision,  settled  upon  the  in- 
knl  in  a  I  if  of  dower,  to  which  there  is  no 


other  objection  bat  its  mere  equitable  fosH 
ty,  is  an  equitable  bar  of  dower.  If'dsrM 
V.  Teller  and  Wife,  fill 

2.  To  make  a  mere  equitable  jontan 
binding  on  the  infant,  the  provision  riMwId 
be  as  Wneficial  to  her,  snd  as  certain  ss  thst 
i-eqnired  in  the  Iqgal  jointore  to  eonstitats  s 
legal  bar.  U 

8.  The  equitable  provision,  to  bir  dower, 
must  be  a  provision  to  take  effect  in  poiB» 
sion  or  profit  immediately  on  the  deatb  of 
the  husband,  and  to  ooutinae  daring  thi 
life  of  the  widow ;  and  it  most  be  a  ressoa- 
able  and  competent  livelihood  for  the  wife, 
in  reference  to  the  eircometaiiees  and  titoatiQa 
in  life  of  the  parties,  the  value  of  the  hoi- 
band*s  estate,  and  the  extent  of  the  portioB 
received  with  the  wife  on  her  marriage.  U 

4.  An  estate  for  life,  or  daring  the  widow- 
hood of  the  grantee,  is  a  base  or  determia* 
able  freehold ;  and  if  an  adult  actually  s^ 
cepts  such  an  estate  in  liea  of  dower,  it  will 
constitute  a  legal  bar ;  hot  if  snch  an  cttsts 
is  settled  upon  an  inCsnt,  who  has  no  legal 
capacity  to  cor.sent  to  an  aecepCanec  of 
such  a  qualified  freehold,  it  will  not  bar  bff 
dower.  id, 

6.  Where  the  husband  entered  into  la 
antenuptial  contract  with  an  inCaiit  and  h/tx 
guardian,  by  which  she  was  to  reeeiTe  a 
certoiu  annual  sum  during  lier  widowhood, 
in  lieu  of  dower,  it  «mm  held,  tliat  she  was 
not  bound  b}'  the  agreement,  and  might  dia- 
iifiirro  the  same  and  claim  her  dower,  sfttf 
the  death  of  her  husband.  H 

6.  But  by  the  revised  statatea,  the  dis- 
tinction between  legal  and  equitable  joint- 
ures is  abolished ;  and  any  esi«te  or  pecu- 
niary provision  made  for  the  benefit  of  tka 
wife,  whether  an  adult  or  an  infant,  in  liea 
of  dower,  will,  if  assented  to  by  her  in  the 
manner  prescribed  in  the  reviaed  sutatea, 
now  constitute  a  legal  bar  of  her  dower,  id. 

Dowse  H 

In  what  ease§  the  widow  it  entitled  to  damafte^ 
and  when  wuch  damage%  can  be  reeiterei 
by  her  pertoual  repretentativf. 

7.  In  a  suit  at  law,  if  the  dowress  dies 
before  her  right  is  estabiishetl,  her  personsl 
representatives  have  no  remedy  either  for 
costs  or  for  the  mesne  profits.  Johuon  v. 
Thomae,  877 

8.  If  the  husband  died  aeised,  the  desta 
of  the  dowress,  pending  a  t  tit  in  this  eewt 
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for  ber  dower,  will  not  deprive  her  personal 
representatives  of  the  arrears  due  at  the 
tioM  of  her  death  :  but  they  may  revive  tlie 
sait  for  the  purpose  of  obtaiuing  saeh  arrears 
of  dower.  id. 

9.  But  where  the  husband  did  not  die 
seizeil  of  the  premises,  if  a  suit  in  chancery 
abates  by  the  death  of  the  complainant  before 
her  right  to  dower  is  established,  the  personal 
representatives  are  not  entitled  to  an^  arrears 
of  dower,  and  therefore  cannot  revive,     id. 

10.  The  revised  statutes,  however,  have 
now  given  the  widow  a  better  remedy  for 
her  dower,  and  a  more  extended  right  to 
damages  for  arrears,  than  was  provided  b 
the  former  law.  m 


DRUIJKARDS,  HABITUAL. 
See  LuxATiGB,  6,  7»  8,  9, 10, 11. 


DRUUKpNNESa 

Voluntary  drunkenness  will  not  protect  a 
person  from  liability  for  torts,  or  from  pun- 
ishment for  crimes  committed  while  in  that 
situation.     Prentice  v.  ^cAorn,  80 

See  AORBKMEXT,  ft.      DkBD,  1.      iMFAlfT,  12. 


EJECTMENT. 
See  MoBTQAGi,  13. 

EXECUTION. 

Soe  Hraits  and  Dxviskks,  6,  6.  Mobtoagk,  13. 
Peaotick,  73.  Revivor,  19,  20,  21.  ^iJt, 
1,  %    SHXRurr,  1. 

EXCEPTIONS. 
Set  pRAoncDL 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  or  administrator  cannot, 
eiiher  at  law  or  in  equity,  set  off  a  demand 
purchased  by  him  after  the  death  of  the 
testator  or  intestate,  against  a  debt  due  by 
tho  estate  to  the  person  against  whom  he 
held  the  demand  so  purchased.  Mead  v. 
MerHtt  Jt  Peek,  402 


2.  It  is  against  the  principles  of  sound, 
policy  to  |>ennit  executors,  to  purchase  up 
claims  against  the  creditors  of  the  estate  of 
the  testator,  for  the  purpose  of  obtaining  a 
set  off  in  equity.  id,  40S  . 

8.  An  execntor  cannot  set  off  in  chancery 
an  original  debt  due  to  him  personally, 
against  a  claim  of  the  defendant  on  the  es- 
tate, td 

4.  An  executor  who  is  a  debtor  lo  the  es- 
tate is  chargeable  with  the  amount  of  the  debt 
due  by  him,  as  assets  in  his  hands  for  the 
payment  of  the  debts  of  the  testator.  Deck- 
er y.  MUler,  149. 

6.  An  executor  is  entitled,  out  of  the  a»- 
sets  in  his  hands,  to  retain  a  debt  due  him 
by  the  testator,  in  preference  to  other  cred* 
itors  of  the  same  degree.  ul 

6.  He  is  also  entitled  to  the  same  prefer* 
ence  in  applying  the  assets  in  tlie  hands  of 
Ilia  co-executor  to  the  satisfaction  of  his 
debt  tdL. 

7.  An  executor  who  is  indebtad  to  the  ea* 
tate  may  refuse  to  pay  out  of  such  debt,  a 
demand  claimed  against  the  estate  by  his 
co-executor,  until  he  is  satisfied  that  the 
otlier  assets  are  insufiicient  to  disoharffe  such 
demand  of  his  co-executor.  ui  150 

8.  Where  such  executor  has  a  right  to  ask 
the  aid  and  protection  of  the  court  in  pay- 
ing over  the  debt  due  by  him  to  the  testa- 
tor, he  will  be  entitled  to  bis  costs  out  of 
the  fund.  tdL 

9.  So  if  the  executor  who  was  the  creditor 
of  the  estate  had  a  right  of  preference  over 
other  creditors,  and  was  compelled  to  come 
into  chancery  to  obtain  such  prefereDce,  his 
costs  will  be  paid  out  of  the  fund.  td 

10.  Where  a  part  only  of  the  executon 
_  lalify  and  accept  the  trust,  those  who 
qualify  will  have  full  authority  without 
the  others  to  execute  a  power  to  convey  real 
estate,  which  is  by  the  will  conferred  on  the 
executors  named  therein.  Ogden  etnd  othere, 
egectUore,  d:e,,  r.  Smith,  19ff 

11.  Executors  who  do  not  prove  the  will, 
are  superseded  by  the  grant  of  letters  testa- 
mentary or  of  administration  to  others; 
and  they  cannot  dispose  of  any  part  of  the 
estate  until  they  appear  and  qualify  as  exeo- 
utors.  id 

12.  Where  the  power  to  sell  giTen  to  «1M 
utors  by  the  will  u  speeial,  it  oao  only  b« 
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tzercif  e<l  in  the  mode  prescribed  by  the  testa- 
tor.   PendleUm  and  mfi  T.  Fiy  Jt  othert,  202 

18.  Where  an  executor  was  authorized  to 
■ell  the  real  estate  at  public  vendue  to  pay 
off  the  legacies  to  the  children  of  the  testa- 
tor as  they  became  of  age»  and  he  sold  the 

Eroperty  at  private  sale  to  raise  money  for 
is  own  use.  Wore  the  legacies  became  pay- 
able, the  sale  was  held  to  be  void.  td 

14.  An  executor  or  guardian  may  employ 
a  clerk  or  agent  and  charge  the  estate  with 
the  expense,  where,  from  the  peculiar  nature 
or  situation  of  the  property,  the  services  of 
such  clerk  or  agent  will  be  beneficial  to 
the  estata.  Van  Derheyden  v.  Van  Derhey- 
den,  287 

16.  But  for  his  own  services,  the  executor 
or  guardian  must  be  confined  to  the  allow- 
ance by  way  of  commissious  as  fixed  by  law. 

id 

19.  In  stating  the  account  of  an  executor 
or  guardian,  if  the  court  makes  annual  rests 
lor  the  purpose  of  charging  him  with  interest 
on  the  annual  balances  remaining  in  his 
hands,  his  commissions  on  the  amount  re- 
ceived and  actually  disbursed  during  each 
year  may  be  deducted  at  each  annual  rest  id 

17.  So  iar  as  the  receipts  and  disburse- 
ments are  actually  offset  against  each  other, 
it  is  an  annual  settlement  of  the  account  so 
as  to  authorize  the  deduction  of  the  com 
missions  at  the  time  of  such  settlement    id 

18.  Upon  an  application  under  the  statute 
(2  R.  S.  110,  §  61)  to  rectify  cerUin  irreg- 
ularities in  the  sale  of  real  estate  made  by 
an  administratrix  under  an  order  of  a  sur- 
rogate, t^  1MM  held,  that  an  injunction  to  stay 
proceedings  at  law  could  not  be  granted 
until  the  report  of  the  master  came  m  as  to 
the  facts  and  the  names  and  residences  of 
the  persons  entitled  to  the  estate,  as  heirs 
or  devisees  or  as  persons  claiming  under 
them.     In  the  matter  o/Hemiup,  816 

19.  Upon  the  appearance  of  the  parties 
entitled  to  the  estate,  a  temporary  injunction 
may  be  granted,  to  stay  the  proceedings  at 
law  until  the  question  as  to  the  fairness  of 
the  surrogate's  sale  is  determined  by  the 
court;  and  a  reference  will  be  made  to  a 
master  to  examine  the  witnesses  as  to  this 
point  id 

20.  The  court  has  no  power  to  rectify  any 
other  irregularities  in  a  surrogate's  sale  than 
those  apecified  in  section  61,  2.  R.  &  110. 

a  817 


21.  The  remedy  of  the  frtifchaser  in  other 
cases  is  either  Ht  law  against  the  exeeotsr 
or  administrator  upon  the  covenanu  is  hit 
deed,  or  by  bill  aeaiiist  the  heirs,  upon  the 
ground  that  tliey  have  been  beuefitea  bj  lbs 
proceeds  of  the  sale.  U, 

See  I>owKR,  7,  8,  9,  10.     Luact,  i. 


EQUITY. 
See  MoaTOAGX,  1,  2,  8, 4,  5.    PABTiriBsaiP,  6. 

EVIDENCE. 

Where  a  fraudulent  combination  is  estsb- 
lished,  the  acts  and  declaration?  of  any  oo« 
of  the  parties  thereto  may  be  proved  agaimt 
the  others.  But  only  such  acts  and  declsrs- 
tions  as  constitute  a  part  of  the  res  gettm 
ought  to  be  so  recei  ved.  Aptkotp  and  othen 
V.  Canutock  and  othere,  48S 

See  Patxitts,  0.     Will,  11,  12, 17. 


FEIGNED  ISSUE. 

See  JuiiBDicTioif  or  Chaitcckt,  16, 16,  IT. 
Practicx.     Paxtitioh,  7. 


FINE. 
See  CoNTSMPT,  8. 


FRAUD. 

1.  Where  the  vendee  applied  to  the  voh 
dor  to  purchase  a  lot  of  wild  land,  and  rep- 
resented to  him  that  it  was  worth  nothisg 
except  for  the  purposes  of  a  sheep  pasture, 
when  he  knew  there  was  a  valuable  mine 
on  the  lot,  of  the  existence  of  which  the 
vendor  was  ignorant,  held,  that  this  was  soeh 
a  fraud  as  would  avoid  the  purchase.  Xt9- 
ingeton  v.  The  Peru  Iron  Co.  and  othere,  890 

2.  Although  a  simple  suppression  of  the 
truth  by  one  of  the  parties  to  a  contract 
may  not  be  sufficient  to  authorize  a  court  te 
set  it  aside,  yet,  if  any  thine  is  said  or  doas 
to  mislead  or  deceive  tha  other  party  to  the 
same,  the  court  will  grant  raiief^against  the 
contract  id 

8.  The  court  of  ehaneery  will  not  conml 
a  specific  peifoimanea  of  a  eoiitraot  if  m 
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(ompUinftnt  intentionally  concealed  h  ma- 
terial fact  from  the  defendant,  the  diaeloture 
cf  which  would  have  prevented  the  mak- 
ing of  the  contract.  id 

4.  If  the  delivery  of  goods  is  procured  by 
the  fraud  of  the  reudee,  the  title  will  not 
pass  to  him,  and  the  vendor  can  reclaim  the 
goods  if  they  have  not  passed  into  the  hands 
of  a  bona  fide  purchaser.  Lupin  and  othert 
T.  Marie  and  Va^et,  169 

6.  A  purchaser,  however,  from  such  fraud- 

'  ulent  vendee,  to  becure  antecedent  debts 

or  responsibilities,  cannot  hold  the  goods  as 

against  the  vendor.  id 

6.  So,  if  the  delivery  of  the  goods  was 
eonditionai,  the  title  does  not  pass  until  the 
oondition  is  performed.  ^  id 

1.  But  a  bona  fide  purchaser  without 
notice  of  the  fraud  will  be  protected,  even 
in  the  case  of  a  conditional  aelivery.        id 

8.  Where  a  merchant  in  good  credit  who 
knows  himself  to  be  insolvent,  fraudulently 
conceals  that  fact  from  the  vendor,  and  pur- 
chases goods  without  intending  to  pay  for 
them,  or  for  the  purpose  of  assisninff  them 
to  his  confidential  creditors,  such  sale 


having  obtained  the  whole  cousideration 
money  for  the  land,  including  the  six  acres, 
under  circumstances  which  amounted  to  a 
fraud  upon  H,  ti^  would  be  considered  as  a 
trustee  wr  H.  and  would  be  decreed  to  con 
vey  to  U.  the  six  acres.    Howland  v.  Seott^ 

406 


See  DxBTOR  and  CBEDrroR,  9,  10. 

AMD  PUBCHASEB,  1,  8. 


be  set  aside  as  fraudulent 
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9.  Where  S.  owned  a  farm  in  the  county 
of  Queens,  and  about  ten  acres  in  addition, 
and  made  an  agreement  with  F.  to  exchange 
with  him  the  ten  acres  for  six  acres  adjacent 
to  the  farm,  and  possession  was  respectively 
taken  by  8.  and  F. ;  and  before  the  convey- 
ances were  executed  on  this  exchange,  S. 
tnortgaff^  his  farm  to  G.,  and  by  mistake 
included  in  the  mortgage  the  ten  acres  in- 
atead  of  the  six  acres ;  and  the  mortgage  was 
foreclosed  in  chancery  in  1825,  and  the 
mortgaged  premises  ordered  to  be  sold ;  and 
8.,  who  was  alone  interested  in  the  surplus 
to  be  raised  on  the  sale,  employed  £.,  an 
auctioneer,  to  sell  the  property  to  pay  off 
the  mortgage;  and  tlie  property  was  ex- 
posed to  sale  and  bid  in  for  S. ;  and  K  also 
attended  the  roaster*s  sale  as  the  agent  of  S., 
at  which  sale  a  map,  which  had  been  made 
of  the  farm  including  the  six  acres,  was  ex- 
hibited, as  containing  the  property  to  be 
sold ;  and  the  property  was  sold  with  refer- 
ence to  the  map,  and  for  an  amount  much 
exceeding  the  mortgage  and  costs,  and  H. 
became  ttie  purchaser ;  and  after  the  sale,  S. 
obtained  the  legal  title  to  the  six  acres;  and 
having  reoeived  the  surplus  monavs  and  be- 
coming insolvent;  upon  a  bill  filed  by  H. 
praying  for  a  decree  to  compel  S.  to  convex 
to  bim  the  six  acres ;  it  wu  held,  that  6 
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FRAUDS,  STATUTE  OF. 
See  Pleadings,  21,  22,  89,  40. 

GUARDIAN  AND  WARD.  ^ 

I.  By  whom,  when,  and  in  what  manner  ap- 

pmnted 
IL  The  duty  of  the  guardian,  and  his  pmoer 

over  the  eetate  of  hie  ward 
IIL  For  what  cautet  a  guardian  will  be  f«> 

moved 

Guardian  and  Ward  L 

By  whom,  when,  and  in  what  manner  op- 
pointed 

1.  The  revised  statutes  have  not  divested 
the  court  of  chancery  of  any  of  its  powers 
as  the  general  guardian  of  the  persons  and 
estates  of  infants;  neither  do  they  prevent 
the  chancellor,  in  court,  from  making  an 
order  for  the  appointment  of  a  guardian,  or 
next  friend,  according  to  the  former  practice 
of  the  court  But  where  it  can  be  done  con- 
sistently with  the  forms  of  the  court,  and 
without  great  inconvenience  and  expensa 
the  court  will,  in  the  exercise  of  its  powers 
conform  to  the  spirit  of  the  statutory  pro- 
visions. In  the  matter  of  JPHtt  and  otiere, 
infante,  874 

2.  The  revised  statutes  do  not,  in  terms, 
require  a  next  friend  to  be  appointed  for  an 
inlant  plaintiff  who  joins  with  an  adult,  but 
it  is  as  nece«ary  in  that  case  to  have  a  next 
friend  appointed  as  in  the  case  of  a  sole 
plaintiff.  id 

8.  The  provision  which  directs  the  officer 
making  the  appointment  of  a  next  friend  to 
take  security  to  the  infant  in  certain  cases^ 
extends  to  cases  where  the  infant  sues  joinUy 
with  others.  id 

4.  Where  a  great  number  of  infant  lega 
tees  had  a  common  interest  in  the  prosaett 

Ition  of  a  suit,  the  court,  on  the  applioation 
of  the  guardianf  of  some  of  the  uuianta,  im 
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behalf  of  all  the  rest,  appointed  a  next  friend 
to  proeecute  a  Buit  in  the  names  and  ft>r  t'lb 
benefit  of  all  the  infant  legatees.  id, 

6,  The  conrt  will  not  appoint  a  srunrdiaTt 
ad  litem  for  an  infant  defendant,  ufton  ili« 
Domination  of  the  complainant  jLtiickfr- 
'     '    'V.  J>e  Frcett  and  other;  Sm 


€.  When  the  complainant  applies  for  the 
appointment  of  a  guardian  for  an  iiifant  de- 
fendant under  the  last  clause  of  tlit;  H4t1i 
role,  he  will.be  entitled  to  an  order  nppiriiit 
ing  such  person  guardian  as  sball  tfieii  h^ 
designatea  bv  the  court,  unless  the  iarant, 
within  ten  days  after  service  o(  a  copj^  of 
such  order,  shall  hinisell' procure  agua!ixllan 
to  be  appointed.  id 

7.  A  copy  of  such  order  may  be  scrred 
personally  upon  the  infant,  if  he  U  of  the, 
a^e  of  fourteen  years  or  upwards,  ami  if  he 
is  under  tliat  age,  then  upon  his  gene  rat 
guardian,  or  his  relative,  friend,  or  utticr 
person  with  whom  he  residea  id 

8.  TJtK>n  the  exniration  of  the  ten  dnyi. 
upon  filing  an  afficlavit  of  the  service  of  the 
order,  and  that  no  notice  has  been  r«<;eived 
of  the  appointment  of  a  guardian  nd  liWm 
by  the  in/ant,  the  complainant  will  be  eriti- 
tied  to  an  order  of  course  that  the  furni^i- 
order  for  the  appointment  '>f  a  guardian  ha 
made  absolute.  id 

9.  In  partition  causes,  where  setiurity  is 
required  from  the  guardian,  the  ordtsr  ruiij^t 
require  the  infant  to  procure  a  guardian  tu 
be  appointed,  and  that  he  file  the  remii^ite 
security  within  the  ten  days,  or  that  the  or- 
der for  the  ap|K>intment  of  the  pers^in  named 
by  the  court  will  be  made  absolute  up^u  hi^ 
filing  such  security.  id 

10.  Where  the  infant'  is  a  non-r«dident, 
special  directions  must  be  given  aa  lo  the 
manner  of  service  of  the  order,  if  auy  uoiiee 
thereof  shall  be  deemed  requisite.  iil 

11.  Upon  an  application  to  sen  the  estate 
of  an  infant  under  the  statute,  the  court  will 
appoint  hii«  general  guaidian,  if  he  ha4  one, 
as  the  special  guardian.  In  the  tmi^Uer  ^/ 
WiUon  and  other;  infant;  4 1  -J 

12.  Where,  however,  it  appears  that  the 
general  guardian  cannot  procure  the  requi- 
site security,  another  person  may  be  np 


GuAaDun  AH2>  Ward  li 

Th^  duty  of  the  guardian  and  kit  pamtf  mm 
the  eetate  of  hie  ward. 

13.  The  provision  of  the  reriaed  statute^ 
whieh  authorizes  the  general  guardian  of 
all  infaftt  tenant  in  common,  with  the  con- 
Aejit  of  Uie  court  of  chaneery,  to  agree  tea 
sale  of  the  estate,  for  the  purpose  of  making 
parlitiorid,  does  not  authorize  the  guardian 
to  ««ll  U)  A  co-tenant,  bat  only  to  join  with 
the  uiJit^r  tenants  in  common  in  a  sale  of  the 
Joint  ijiiereat  in  the  property.  In  the  mat' 
i^  of  O.  and  E,  Congdon,  infant;  666 

14.  Th(t  court  will  not  authorize  the  g1la^ 
dien  to  juin  in  a  sale,  except  on  the  report 
of  a  ma*cer  that  such  sale  la  neeeesary  aad 
proi^r ;  and  tlie  guardian  moat  give  seenrity 
for  the  faithful  performance  of  hia  tmst  oa 
Bnch  Mile,  and  to  bring  the  proceeds  vi  the 
inrunt'd  bhare  into  court,  or  to  invest  and 
auuouat  for  the  same,  as  the  eourt  aball  di- 
i-ect  il 

15.  If  a  eo-tenant  wiahea  to  buy  the  in- 
fani's  share  in  an  estate  which  eannot  bs 
tJi?idbd,  and  is  willing  to  give  the  fair  valae 
thereof,  the  general  guardian  riioald  apply 
for  Jiburty  to  sell,  under  the  artiele  of  the 
r^jviaed  »iatutes  relative  to  Uie  aale  and  dis> 
|H/«jiioD  of  infants'  estates^  iL 


16.  All  the  proceeding*  in  the  ea 
spet^ial  guardianship  to  sell  infants'  < 


of 

iJiUAt  be  tiled  in  the  ofiSee  where  the  order 
for  the  appointment  of  the  guardian  was 
entered,  in  the  matter  of  Seaman  and  etk^ 
^;  receivers,  guardian;  ifca,  401 

17.  A  f^trict  compliance  with  the  IMtk 
rule  requiring  guardians,  receivers  and  eoD- 
initt«i>fl  to  file  inventories  and  accounts,  will 
be  ri|jidly  enforced.  ii 

IS.  Tn  ordinary  cases,  where  a  guardian, 
^c,  n^glit^ts  to  comply  with  the  rule,  an 
tirder  will  be  made  requiring  him,  within 
twifiiry  d^iys  after  the  service  of  a  copy  of 
«ui:h  order  on  him  personally,  or  at  his  rcsi- 
denec  in  I'aee  of  his  absence,  to  file  tlie  in- 
ventory and  account,  and  to  pay  the  expenses 
oif  thu  i)i-df;r  and  proceedings  thereon,  or  that 
nn  attaolimeut  idsue  against  hioL  id 

19.  And  the  order  must  also  contain  a 
pro%  i»Lcia  requiring  the  register  or  a^aistant 


pointed  the  special  guardian  to   Bell  tbc  r^'^i^ter  to  cause  a  copy  of  the  same  to  bs 
property.  »  ■<i,|ii4!rred,  and  to  certify  the  default  of  the  de> 

linqueiit  to  Uie  court,  if  he  faila  to  comply 
See  Pabtrion,  4.    Practiob,  IZ,  Iwith  the  order.  ^ 
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tl(^.  IT  n  ^af<1iun  a«l  litem  neglects  his 
4aty  to  the  iiifniit,  whereby  BUth  infant  eu»- 
tains  an  injurv,  the  guardian  will  not  only 
he  punished  f<«r  his  neglect,  \)ut  he  will  al^o 
t>e  liable  to  the  infant  for  nil  the  damages 
he  ma}'  have  sustained.  Iknickerboakft  v. 
i)e  Freest  and  others,  804 

21.  It  is  tlie  special  duty  <5f  a  guardian  nd 
litem  to  submit  to  the  court  for  if«  consider- 
ation and  ilecieion  every  question  involving 
ch«  righu*  of  the  infant  aftected'by  tLe  suit 

id. 
Guardian  ksh  Ward  Hi. 

Tor  what-caMt4  a  guardian,  will  -le  removed. 

ifi2.  Where  th«  guardian  entered  into  a 
peculation  with  the  husband  of  his  ward, 
who  was  also  an  ii.faat,  ia  relation  to  her 
"estate,  and  obtained  a  mortgage  thereon 
from  both,  the  coiirt  )*«Bjoved  the  guardian 
from  his  trust,  and  ordettid  the  mortgage  to 
\>e  delivered  Up  and  eancelled.  Jn  the  $nat- 
4er  of  Cooper  and  wr/tf,  injunlt,  84 

23.  It  seems  that  the  inscWency  of  tlie 
guardian  -and  of  one  of  his  suietaes  is  also  a 
sufficient  reason  for  the  removal  oi'  the  guar- 
-aian.  id. 

•See  ExccuTORs  and  Administratgas,  14,  15, 
16,  17.  Husband  and  Wife,  lif,  13,  14, 
.15.  Infant,  10, 12.  Soucitor  ax»/ Covn- 
«£L,  1. 

HEIRS  AND  DEVISEES. 

1.  Debts  due  by  the  testator  ar^  equita- 
ble liens  upon  hi:)  estate  in  the  possession  of 
his  heirs  or  devisees,  and  prior  in  time  to 
Judgments  recovered  against  them  for  their 
individual  debts.  Morris  and  others  v. 
Mowatt  and  others,  686 

2.  But  the  judgment  creditors  of  the  heirs 
or  devisees  have  a  right  to  ask  for  the  appli- 
cation of  the  personal  estate,  in  the  nrst 
place,  to  the  satisfaction  of  the  debts  due  by 
the  testator,  or  that  they  be  substituted  in 
the  place  of  the  creditors  of  the  testator  as 
to  such  personal  estate.  id 

8.  The  revised  statutes  have  prescribed  a 
new  mode,  by  a  bill  in  equity,  of  nroceeding 
against  heirs  and  devisees  to  obtam  satisfac- 
tion of  the  debts  due  from  the  estate.        id. 

4.  And  a  final  decree  in  such  suit  has  a 
preference,  as  a  lien  on  the  estate  descended 
or  devised,  over  any  judgment  or  decree 


6.  And  a  sale  under  an  execution,  issued 
nixfft  such  decree,  will  overreach,  not  only 
ah  judgments  aiM  decrees  which  may  have 
been  recovered  against  such  h^r  or  devisee, 
^t  also  all  mortgages  and  alienations  of  the 
estate,  made  subsequent  to  the  commence- 
ment of  the  suiL  id. 

6.  Whether  a  sale  under  an  execution  is- 
sued on  the  decree  is  necessary  to  give  the 
purchaser  a  legal  title,  sufficient  to  protect 
liim  at  law  against  a  sale  under  a  previous 
judgment  against  the  heir  or  devisee  f 
Quaere.  id 

7.  Where  a  devisee  of  an  insolvent  had  a 
mortgage  which  was  a  prior  lien  on  the 
premises  devised,  and  slie  entered  upon  the 
premises  as  devisee,  and  received  the  rents 
and  profits  thereof^  held,  that  as  between 
her  and  tlie  creditors  of  the  testator,  she 
was  bound  to  account  for  the  rents  and  pro- 
tits,  and  to  allow  them  in  part  payment  of 
the  mortgage.  ChaUhre  v.  Cortelyou  and 
others,  605 

See  Devisk,  1.    Exbcttobs  and  Adhi!ii8TBv 
TORS,  20»  21.     IisaACT,  8,  4,  6,  6. 


HIGHWAYS. 

The  layinff  out  of  a  public  highway  across 
«  m«n*s  land  d^es  not  divest  the  title  of  the 
owner,  but  the  title  remains  in  him  subject 
to  the  public  right  of  way  over  the  same : 
and  whenever  the  road  ceases  the  land  wiU 
revert  to  the  original  owner,  or  to  hia  afir 
signees.     Dutnond  v.  Sharts,  }J^ 


HUSBAND  AND  WIFE. 

I.  Of  the  wife  ;  separate  estats^ 

II.  Adultery  ;  divorce;  alirmtC^-;:  costk 

Husband  and  Wm  I. 
Of  the  wife;  separfote  estate. 

1.  If  the  wife  is  entitled  to  the  income  of 

Sroperty  bequeathed  to  her  separate  use 
unng  coverture,  aad  the  husband  obtains 
possession  of  it  for  the  purposes  of  the  trust, 
he  will  be  decreed  to  pay  to  her  the  income. 
Collins  V.  Coltins,  9 

2.  Where  a  debt  due  to  the  wife  before 
marriage  has  nei^r  been  reduced  into  poe- 
session  by  the  hosband,  it  it  eonsidered  the 

nmnArtv  a^  ti\m  ^rmt^  m^  «•   t^   K^   *»!%!,>.»*  4^ 


ur  ueviMu,  over  any  juagmeni;  or  aecree  session  oy  toe  nusDand,  it  it  eonsidered  the 
obtained  against  the  heir  or  devisee  for  his  property  of  the  wife  so  as  to  be  subjeet  to 
personal  debt  M.  687  her  equity  ior  the  topport  of  hmSi  and 
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n/€,  .  808 

8.  If  A  creditM'  Mslto  tf»  cid  ef  *  court  of 
chancery  to  readi  ]>roperty  of  the  huahand 
which  is  not  anbjeet  to  an  execurtiion  at  law, 


set  up  the  adultery  of  the  husband,  or  any 
otler  matter  in  bar  •!  the  auit  id,  106 

12^  A    hme  covert  eansot    file  a  bill 
a|p»ii)8t  her  hmsband  in  her  •wfi  name,  ex- 


he  must  take  aoch  property  Mbject  to  the  cept  in  the  single  ease  ef  a  bill  tc  obtain  a 
wife's  equity,  if  she  has  any  therein.^  *     nt  divorce  on  tl*e  ground  of  adaltery.     id  4H 

18.  A  bill  i»  obtah)  a  separat*on  merely 
AifMt  be  filed  ia  the  aaMB  of  the  next  fri^n^ 
of  the  wife ;  and  if  it  ia  not  e*  filed,  the  de^ 
feudanl  may  demur.  uL 


Husband  ax^  Wirfe.  II 

Adultery ;  divorce;  alimony;  co$fg. 

i.  Where,  upon  a  bill  filed  by  the'  Tiue- 
band  for  a  divorce  a  vinndo  matrimomir  a 
deerae  diss^jlving  the  marriage  contract 
made,  and  after  enrolment  both  partW 
joinad  in  a  petition  to  the  court,  requestingf 
that  jthe  enrolment  of  the  decree  might  he 
opened  and  vacatad,  and  the  decree  re- 
versed, the  court  granted  an  order  accord- 
ing jto  the  prayer  of  the  petition,  and  dis- 
miased  the  complainant's  bill ;  bnt  without 
prejudice  to  the  rights  which  third  persons 
might  have  acquired  under  the  decree. 
OiHpin  T.  Colvin,  S8fi 

H  Cohabiting  with  the  wife  aft^r  a  knowl- 
•dipe  that  she  has  been  guilty  of  adultery, 
wiU  Jbieauch  a  condonation  or  forgiveness  uf 
libe  offetMse  as  to  bar  the  suit  for  a  divorce. 
Wood  r.  WiM  109 


14^  On  a  bill  for  a  dif  eree,  if  the  wife  b 

infant,  she  maat  proeeeata  or  defend  by 

her  neat  fiiendi  or  gttardtaa^  id  109 

15:  'Whtere  an  infant  defendant  put  in  id 
answer  to  a  biH  ef  divorce  by  her  solicitor, 
tlie  preceedrngt  were,r  en  fcer  application, 
set  mei^  fer  irregnlarity,.  and  she  was  per 
mitted  tv  pat  kk  m  new  answer  by  her 
guardian*.  id. 

16.  Where  tie  hasban^  and  wife  are  liv- 
ing together  pending  a  suit  for  a  divorce  « 
tnenta  et  tkoro,  and  the  wife  ia  hi  no  danger 
from  personal  vroltnee,  the  cowrt  wiU  uot 
break  up  the  family  by  placing  tlie  chiltlren 
under  the  exclusive  c«mtral  of  ekher  party, 
Co//tn«  V.  Colline,  f 


6.  Forgiraaess  of  the  injury  by  implica- 
Uon,  from  tjba  fact  of  cohabitation,  ou^ht 
not  to  be  held  a  strict  bar  in  all  cases  against 
the  wife,  as  eh«  is  to  a  certain  extent  under 
the  control  o(  her  husband. 


17.  By  the  common  law  of  this  state,  the 
court  of  chancery  had  no  jarisdiotion  to  de- 
cree a  separation  between  a  liDaband  snJ 
wife,  fur  cruel  treatment,  or  oti  afcoant  of 
id 'a  mere  caifonical  disability.  Perry  v.  Fft- 
jry,  5i»l 

7.  The  charge  of  adultery,  whether  by 
way  of  erimiiiation  or  recrimination,  should  |     18.  A  marriage  merely  voidable  is  valid 
be  stnted  in  the  pleadings  in  such  a  manner  for  all  civil  purposes,  until  ite   nullity  hai 
that  the  adverse  party  may  be  prepared  to  been   pronouncea  by  the  proper  tribonsl, 
meet  it  on  the  trial  of  the  issue.  id,  but  by  the  common  law,  the   sentence  of 

nullity,  when  pronounced,  renders  the  n)s^ 


8.  The  adultery  must  be  charged  with 
reasonable  certainty  as  to  time  and  place, 
and  the  name  ot  the  {x^rson  with  whom  it 
was  committed,  if  known,  should  also  be 
•tated. 


riage  void  from  the  beginning. 


9.  If  the  name  of  the  person  with  whom 
the  adultery  was  committed  is  not  known 
to  the  party  making  the  charge,  that  fact 
should  oe  averred,  aud  the  time,  place,  and 
circunutanees  of  the  adultery  should  be 
atoted  id. 


19.  That  part  of  the  common  law  of  Eng- 
land which  renders  a  marriage  contract  sb- 
id.  solutely  void  in  certain  cases,  forms  a  i»art 
of  the  law  of  this  state,  and  may  be  en- 
forced by  the  appropriate  tribunals,  inde- 
pendent of  any  statutory  provisions.        i^ 


10.  If  the  charge  of  adultery  is  not  sufii- 
eiently  explicit,  the  objection  may  be  made 
when  a  feigned  issue  is  applied  for.  id, 

IL  Although  the  defendant  denies  the 


20.  The  cruelty  which  entitles  the  injured 
naity  to  a  decree  of  separation,  i*  that  kind 
of  conduct  which  endangers  the  life  or 
health  of  the  complainant,  and  renders  co- 
habitation unsafe.  id, 

21.  Where  a  right  ia  claimad  as  existiof 
by  the  common  law,  which  is  incapable  <>i 
enjoyment  except  by  the  diract  jiterpoaitioa 
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Df  a  Jti<!icial  tribunal  to  give  the  remedy,  if 
no  tribunal  Iiua  been  organized  for  that  pur» 
THf»e  by  the  law  mnkiiig  ptiwer,  we  may 
lairly  ]>re;»iime  that  no  viich  Hglit  exists; 
but  if  tiie  Hj;ht  is  expieasly  duelare<l  by  th« 
legislative  power,  without  creating  or  ap- 
iwinting  any  imnicular  tribunal  to  admin- 
later  the  reiiitay,  the  power  must  be  exci^ 
ciAed  by  some  of  the  existing  tiibuoals  of 
the  couBtr3\  id, 

22.  The  12th  section  of  the  act  of  March, 
1824,  authorizing  the  court  of  chancery  to 
decree  a  s('^)anittoii  from  bed  and  board,  on 
Uiet:om plaint  of  the  hu»bund,  was  not  re- 
pealed iu  the  recent  revittiou  of  the  laws,    id 

28.  Upon  a  bill  filed  by  the  husband 
against  the  wife  for  a  divorce,  upon  the 
ground  of  adultery,  the  husband,  upon  the 
application  of  the  wife,  will  be  ordered  to 
pay  her  a  gross  sum  to  defray  the  expenses 
of  her  defeni'u,  and  also  a  reasonable  sum 
for  alimony  during  tiie  pendency  of  the  liti- 
gation, although  affidavits  are  preaented  on 
the  part  of  the  iiusband,  showing  the  guilt 
of  the  wife      Osgood  v.  Osgood,  621 

24.  But  the  application  of  the  wife  for  an 
allowance,  to  enable  her  to  make  her  de- 
fence, and  for  alimony,  will  be  denied,  un 
less  she  denies,  in  her  petition,  on  oatii,  the 
truth  of  the  charge  of  adultery,  or  shows 
therein  some  valid  defence  to  the  husband's 
suiL  id. 

25.  The  reference  to  the  master  to  ascer- 
tain the  truth  of  the  facta  charged  in  the 
bill  is  to  i>atii<fy  the  court,  and  to  prevent 
collusion  between  the  parties;  and  the  hus- 
band cannot  set  up  any  matter,  iu  opposi- 
tion to  the  wife's  claim  tor  costs  or  alimonj*, 
which  if  set  up  by  an  answer  would  have 
been  a  sufficient  ground  for  refusing  a  di 
vorce.     Graves  v.  (Jravet,  62 

26.  Where  the  wife  is  the  defendant  in  a 
suit  for  a  divorce,  if  she  denies  on  oath-  the 
charge  of  adultery,  or  sliows  a  valid  de- 
fence by  reason  of  condonation  or  other- 
wise, she  is  entitled  to  a  reasonable  allow 
ance  for  her  support  pending  the  litigation, 
and  to  enable  her  to  defend  the  suit  Wood 
V.    Wood,  109 

27.  In  a  suit  against  the  husband  for  a  di 
.vorce,  if  he  suffei's  the  bill  to  be  taken  as 

confessed,  and  a  divorce  is  granted,  costs 
follow  of  course.     Oravet  y.  Graves,         62 

28.  The  wife  is  also  entitled  to  alimony  if 
her  circumstances  render  such  an  allowance 
either  necessary  or  proper.  id. 


I  29.  No  allowance  for  i-xita  or  alimony 
can  be  made  to  the  wife,  if  it  appeaiis  upon 
!the  face  of  her  bill  that  it  is  improperly  filed, 
and  that  she  can  obtain  no  decree  thereon. 


Wood  v.  Wood, 


454 


80.  Where  the  wife  obtains  a  divorce  upon 
the  ground  of  adulter3%  a  reasonable  counsel 
fee  may  be  allowed  and  tAxed  against  the 
huaband.     Graves  v.  Graves,  62 

81.  Where  the  wife  has  no  separate 
estate,  no  decree  can  be  made  against  her 
in  favor  of  her  husband  for  costs.  Wood  v. 
Wood,  454 

See  DowxB.    Guabpian  and  Wabd,  22. 


1 

IDIOTS. 
See  LuNATzcB. 

INFANT. 

1.  Where  a  bill  is  filed  on  behalf  of  an 
Jnfant  by  his  next  friend,  the  infant  cannot 
be  pei'sonally  charged  ^ith  the  costs,  un- 
less, when  he  arrives  at  21,  he  adopta  the 
proceeding,  and  electa  to  prosecute  toe  suit 

Waring  and  ot/iers  v.   Crane  d:  CanJUld, 
ej^rs,  79 

2.  Where  the  suit  is  terminated  before  the 
infant  becomes  of  age,  the  next  friend  will 
be  chargeable  with  the  costs,  unless  there 
be  a  fund  belonging  to  the  infant  under  the 
control  of  the  court,  and  it  appears  that  the 
suit  was  brought  in  good  faith,  and  with  a 
bona  fide  intent  to  benefit  the  infant;  in 
which  case  the  court  may  direct  the  coeta 
to  be  paid  out  of  the  fund.  tdL 

8.  If  the  suit  was  improperly  brought, 
and  the  infant,  when  he  arrives  at  21,  electa 
to  abandon  it,  he  may  apply  for  a  reference 
to  ascertain  the  fact,  and  the  bill  will  Uien 
be  dismissed  with  costa,  to  be  paid  by  the 
uext  Irieud.  id,  60 

4.  But  if  the  suit  was  properly  instituted 
for  the  benefit  of  the  infant,  and  at  21  he 
elects  to  abandon  it,  he  must,  u[>on  the  dis- 
missal of  the  bill,  pay  the  costs  of  hia  next 
friend  as  well  as  those  of  the  advene  par- 
ty, id. 

6.  Where  D.  in  April,  1818,  sold  land  to 
B.  an  infant,  and  the  infant  upon  the  execn- 
tion  and  delivery  of  the  deed  to  Uim  gav« 
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#0  D.  H  bond  and  mortgage  upon  the  prem-jnishing  him  with  supplies  against  the  will 
ises  for  the  purchase  money;  and  the  deed  and  contrary  to  the  express  directions  of  hit 
and  mortgage  ^ere  both  duly  acknowledged  guardian,  who  was  endeavoring  to  reform 


and  recorded,  and  one  half  of  the  purchase 
money  was  paid  to  D.  by  B.  at  the  time  of 
the  purchase;  and  B.  the  infant,  immedi- 
ately went  into  possession  of  the  premises, 
and  continued  in  possession  until  after  he 
ai-rived  at  the  age  of  21  years;  and  then 
sold  the  same  to  R.,  who  conveyed  them 
again  to  other  pei-sons;  and  all  the  pur- 
cha!»ers  had  full  knowledge  of  tlie  mort- 
gage, which  was  assigned  by  I),  to  L.  in 
1819 ;  it  uHU  held,  that  the  mortgage  was  a 
legal  charge  upon  the  land,  and  that  if  the 
premises  did  not  sell  for  a  sum  suflicient  to 
discliarge  the  amount  due  upon  the  mort- 
gage, with  tlie  costs  of  the  suit,  B.  would 
be  liable  to  pay  the  balance.  Lynde  v.  Budd 
and  othertt  1^1 

'  6.  The  contract  with  the  infant  was  not 
▼Old,  but  only  voidable  at  his  election,  when 
he  became  oi  age.  id. 

7.  lie  might  then  have  relinquished  the 
property,  and  claimed  a  repayment  of  the 
money  {uiid  by  him  to  the  grantor  at  the 
time  of  the  purchase.  id 

8.  But  by  continuing  in  possession  after 
21,  and  conveying  the  land  with  warranty, 
he  affirmed  the  contract,  and  made  himself 
liable  for  the  payment  of  the  residue  of  the 
purchase  money.  id 

9.  Tlie  deed  and  mortgage  being  executed 
at  the  same  time,  formed  but  one  contract; 
and  the  infant  could  not  affirm  such  con 
tract  as  to  the  deed  and  avoid  it  as  to  the 
mortgage.  id 

10.  An  infant  is  only  liable  for  necessa- 
ries, when  he  has  no  other  means  of  obtain- 
ing them  except  by  the  pledge  of  his  per- 
sonal credit.  If  the  infant  is  under  tlie 
care  of  a  parent  or  guardian,  who  has  the 
means,  And  is  willing  to  furnish  what  isact> 
ually  necessary,  he  cannot,  without  the  con- 
sent of  such  parent  or  guardian,  make  a 
binding  contract  for  articles  wliich,  under 
other  circumstances,  would  be  deemed  ne- 
cessarieSb  Kline  and  ot/iirt  v,  L* Amour euXy 
committee  of  Stafford,  419 


11.  Where  a  person  deals  with  an  infant, 
he  is  bound,  at  liis  peril,  to  inquire  and  as- 
certain the  real  circumstances  of  the  infant, 
and  whether  he  is  in  a  situation  to  bind  him- 
self by  a  contract  for  necessaries.  id 

12.  Where  the  defendaiit,  «Lti  Inn-keeper, 
p^rsistod  in  harbonng  ftn  \Diasi\^  ttxi^  Ixxx- 


his  dissipated  habits,  the  court  of  chancery 
would  not  permit  the  defendant  to  retain 
the  fruits  of  his  improper  conduct  And 
the  defendant  having  obtained  a  judgment 
bond  from  the  infant  during  his  minority, 
and  another  a  few  days  after  he  became  of 
age,  but  which  was  overreached  by  an  in- 
quisition finding  him  incompetent  to  con- 
tract on  account  of  habitual  drunkenneMt 
both  judgments  were  decreed  to  be  set  aside 
and  cancelled.  VAmoureux,  commUtet.  of 
Stafford,  v.  Crosby,  422 

IS.  It  is  a  sufficient  ground  to  authorize 
a  sale  of  an  infaat^  property,  that  it  is  held 
in  common  with  adults,  and  that  the  value 
of  the  estate  is  small,  in  comparison  with 
the  expense  of  a  partition  suit,  to  which  it 
must  otherwise  be  subjected.  In  the  matter 
of  a.  it  K  Conydon,  tn/an/s,  666 

14.  Where  property  which  was  the  only 
estate  belonging  to  two  infant  childrep  had 
been  sold  under  a  decree  of  foreclosure,  for 
half  its  value,  to  satisfy  a  debt  nearly  equal 
to  the  amount  of  the  bid,  a  re-sale  was  or 
dered  uj^on  security  beinff  given  that  thf 
pi;emises  should  produce  nfty  per  cent  sd 
vance  U{x>n  such  re-sale,  and  Uiat  Uic  ioter 
est  on  the  whole  purchase  money  sho\ild  be 
paid  to  the  purchaser,  together  with  til  thi 
reasonable  costs  and  expenses  which  he  had 
paid  in  consequence  of  the  purchase,  or  U 
which  he  had  been  subjected,  either  in  op 
posing  the  application  for  a  re-sale,  or  in  in 
vestigating  tue  title  to  the  premisesi  ZSoioss 
and  other$,  trustee*,  v.  Dodd  and  other*,    9S 

See  Descent,  1,  2.  3,  4,  6,  e.     Dowee,  1,  2. 

3,  4,  6,  6.     Guardian  and  Waed,  1,  2,  S, 

4.  6,  6, 1,  8,  9, 10,  11,  12,  13,  14, 15. 16,10. 
21, 22.    Lunatics,  6,  7,  8,  9, 10, 12, 18,  H 

PaBTITION,  4.      PRACTICX,  12,  13. 


INFANTS*  ESTATEa 


See  Infavt,  13,  14. 
11,  12,  13,  14,  15. 


Guardian  and  Ward 
Lunatics,  18, 14 


INJUNCTION. 


1.  Wherever  the  court  of  cbaneery  lur 
power  to  make  an  order  in  consequence  fd 
possessing  jurisdiction  over  the  subject  mat 
ter  of  the  suit  or  proceeding,  and  which ; 
person  is  bound  to  obey  in  consequence  ot 
his  being  either  actually  or  eonstmetiyelj  • 
A^vd-'s  \A  ^k^  init^  it  may  enfore«  rbedienet 
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to  «n«h  order  by  the  process  of  injunction 
fouDded  upon  a  petition  merely,  altliougli 
«io  bill  liaa  been  tiled  against  such  pei-son. 
In  the  matter  of  Hemiup,  317 

2.  The  filini^  of  the  petition  in  such  case<s 
is  a  substitute  for  a  bill,  and  is  a  substantial 
?oiiipliance  with  the  statute,  (2  K.  S.  179, 
§71.)  id. 

8.  The  provision  of  the  statute  prohibit- 
ing the  issuing  of  an  injunction  until  the 
bill  is  filed,  relates  only  to  thos«  cases  where 
the  court  obtains  its  jurisdiction  of  the 
cause  in  no  other  way  than  by  a  proceed- 
ing by  bill  id. 

4.  Where  the  bill  was  dismissed  by  a  rice 
chancellor,  and  an  appeal  was  entered  from 
that  decree,  but  the  subject  matter  of  the 
suit  was  sold  intermediate  the  entering  of 
the  decree  and  the  appeal,  the  chancellor 
refused  to  grant  an  injunction  against  the 
purchaser,  who  was  not  a  party  to  tlie  suit, 
on  petition ;  but  permission  was  given  to 
file  a  supplemental  bill  before  the  chancel- 
lor, and  to  move  for  an  injunction  thereon 
against  the  purchaser.  Blvumfield  t.  Snow- 
den  and  otheri,  35fi 

6.  It  is  not  the  practice  to  allow  an  in-, 
junction,  affecting  the  rights  of  a  party  who 
has  appeared,  on  an  ex  parte  application  to 
the  court  u{x>n  a  supplemental  bill ;  but 
regular  notice  of  the  application  should  be 
given  to  such  party.  id. 

6.  If  a  temporary  injunction  is  necessary 
to  prevent  irreparable  injury  before  regular^ 
notice  of  the  application  can  be  given  for  a 
general  injunction,  the  court  will  grant  an 
order  to  show  cause,  and  allow  such  teui|K>- 
rary  injunction  in  the  mean  time;  but  the 
temporary  injunction  falls  of  course,  if  the 
order  to  show  cause  is  not  made  absolute,  id. 

7.  A  master  has  no  authority  to  allow  an 
injunction,  to  stay  proceedings  at  law  after 
judgment,  except  u|>on  the  terms  prescribed 
Dy  the  statute;  and  if  the  injunction  has 
been  issued  without  depositing  the  amount 
of  the  judgment,  and  giving  the  bond  as 
required  by  the  statute,  it  will  be  set  aside 
for  irregularity.  S.  d:  J.  F.  Jenkini  v.  Wilde' 
and  others,  8»4 


9.  If  issue  has  been  joined  in  a  suit  at 
law,  the  master  should  take  the  bond  and 
i'ecurity,  as  directed  by  the  statute  in  such 
cases,  and  diirect  that  it  be  filed  with  the 
proper  officer  before  the  issuing  of  the  in- 
junction, td 

10.  Where  there  has  been  a  verdict,  the 
master  should  ascertain  and  direct  the 
amount  to  be  deposited ;  and  if  a  judgment 
has  been  obtained,  he  should  not  only  di- 
rect  the  amount  of  the  judgment  to  be 
deposited,  but  should  also  take  a  bond  and 
security  to  answer  the  damages  and  coets,  in 
case  the  iiij unction  should  be  dissolved,    id 

11.  None  but  the  court,  after  verdict  or 
judgment,  can  dispense  with  the  actual  de- 
|M>sit  of  the  debt  and  costs,  before  the  issu- 
ing of  the  injunction.  id, 

12.  If  the  register  or  clerk  discovers  that 
the  statute  relative  to  injunctions  has  not 
been  complied  with  by  the  injunction  mas- 
ter, he  should  not  issue  the  process  wiiliout 
the  special  directions  of  the  court  id. 

13.  Where  the  injunction  may  produce 
serious  injury  to  the  defendant,  if  the  offi- 
cer allowing  the  same  neglects  to  take  seca 
rity  from  the  complainant  to  pay  such  dam- 
ages as  may  be  sustained,  the  defendant  may 
apply  to  the  court  for  reliet  The  Cayuga 
Bridge  Co.  v.  Magee  and  others,  116 

14.  It  is  no  objection  to  an  application  to 
dissolve  an  injunction  on  bill  and  answer, 
that  a  replication  has  been  filed.  But  if  the 
testimony  has  been  taken  in  the  cause,  the 
court  will  order  the  application  to  stand 
over  until  the  hearing  on  tlie  merits/unlesa 
s|>ecial  circumstances  render  delay  improper. 
Grandin  and  others  v.  Zeroy  and  Smith,  609 

15.  The  breach  of  an  injunction  regularly 
issued  is  a  contempt  of  the  court ;  and  in  a 
proceeding  against  a  pai-ty  for  such  con- 
tempt, the  court  will  not  look  into  the 
merits  of  the  cause  in  which  the  injunction 
issued.     The  People  v.  Spalding,  326 

16.  An  officer  out  of  court  has  no  right  to 
allow  an  injunction  to  stay  proceedings  un- 
der a  decree.  Dgchnan  and  M*Chain  Y. 
Kernoehan  and  others,  2d 


8.  If  the  suit  at  law  is  not  at  issue,  the  See  Assignmcnt  and  Assionik,  2. 
roastirr  should  direct  the  provision  directed 
bv  the  83d  rule  to  be  inserted  in  the  injuno- 
tfon  unless  the  injunction  is  founded  on  a 
mere  bill  of  discovery.  id 


EXBCU- 
TOBg   AND  AdMINISTRATOBS,  18,  19.      JURI»> 

DICTION  or  CHANoaar,  18,  19,  88.  Pabt 
NKRSUIP,  6.  Plsadimob,  12,  49.  EacsivsB, 
0,  tt.    Bjbvivov,  tt. 


668 


INDEX. 


INTEREST. 

1.  Where  upon  a  loan  of  money,  a  tyre- 
aiom  or  profit  beyond  the  l^al  rate  of  in- 
terest is  either  dire«t)y  or  in<tirectly  secured 
to  the  lender,  the  loan  will  be  usurious, 
unless  it  is  attended  by  some  ciHitingent  eir- 
euiiistanee»whieh  subject  the  money  lent  to 
•Tident   hazard.     Coltan   t.   Dunham   and 

Wadiworth,  267 

2.  A  mere  nominal  eontin^enoy,  attended 
by  no  real  hazard  of  the  (M-iiicipal  of  the 
money  lent,  will  not  divest  the  transaction 
of  its  usurious  character.  id 

3.  The  ordinary  risk  of  the  death  or  in- 
solvency of  the  borrower,  is  not  such  a 
hazard  of  the  money  lent  as  will  authorize 
the  lender  to  reserve  a  profit  oa  the  louii 
beyond  the  legal  rate  of  interest.  id. 

4.  If  there  is  a  negotiation  for  a  loan  or 
advance  of  money,  and  the  borrower  agrees 
to  return  the  aiuouut  advanced  at  all  eveuts, 
it  is  a  contract  of  lending  within  the  mean 
ing  of  the  statute  aguiiist  usury  ;  and  if  a 
profit  beyond  the  legal  rate  of  interest  is 
reserved  or  agreed  to  be  paid,  the  oouti'aet 
is  usurious  id 

5.  Merchants  can  by  agree- nent  prescribe 
the  mode  of  charging  and  crediting  interest 
U{>on  the  several  items  in  running  accounts 
between  tlieui,  provided  the  mode  adopted 
is  not  intended  to  be  and  is  not  in  fact  a 
cover  for  usury.  JUari  and  others  v.  Dewei/ 
aiid  other  a,  2u7 

6.  In  the  absence  of  any  agreement,  a 
creditor  receiving  a  partial  payment  of  a 
debt  has  the  right  of  applying  it  fii*st  to  the 
satisfaction  of  the  interest  then  due  before 
it  is  applied  to  the  discharge  of  any  part  of 
the  priucipal.  id> 

*l.  In  the  absence  of  any  agreement  on 
the  subject,  a  debt  is  presumed  to  be  pay- 
able at  the  place  where  it  was  contracted, 
and  where  the  creditor  resides;  and  interest 
is  to  be  computed  according  to  the  rate  al- 
lowed by  the  laws  in  fui-ce  at  that  place. 
Stewart  and  others  v.  FUiee,  6U4 

See  Executors  and  Administratoss,  16»  17. 


INTERPLEADER,  BILL  OF. 

OtaSt,  SO,  81.  28,  28,  24.     Plkaduvgs. 
Pbactiob,  66,  67,  68, 69. 


INTOXICATION. 

See  DiUKKSifinEM,  1.  AQKWMMwsrr,  ft.    Dm 
1.    bfraiiT,  13. 


J 

JOINTURE. 
See  DowBE,  1,  2,  8,  4,  6,  6. 

JUDGMENT. 

A  judgment  continues  to  be  a  lien  o<n  real 
estate,  after  the  expiration  of  the  ten  yesre, 
as  against  the  defendant  in  the  juiiinnent  or 
his  grantee  without  valuable  conaideratJoB, 
but  not  as  against  bona  fide  purchasers  er 
incumbrancera  The  Mohawk  Bank  v.  JL 
and  P.  Atwater,  M 

See  Heirs  aud  Ditukis,  1,  2,  4,  ft,  6.    Is* 
FANT,  12.     Iaks,  1,  2»  8,  4,  ft,  6, 7. 

JURISDICTION  OF  CHANCERY. 

1.  After  a  defendant  has  answered  a  bill 
in  c)iancery,  and  submitted  himself  to  th« 
jurisdiction  of  the  court  without  objectios. 
It  is  too  late  to  insist  that  the  coropUinant 
has  a  perfect  remedy  at  law  ;  unless  th« 
court  of  chancery  is  wholly  incompetent  te 
grant  the  relief  sought  by  the  bill  Gran- 
din  Of  id  others  v.  Leroy  aitd  Smith,         5U9 

2.  It  seems  the  court  of  chancery  cannot 
entertain  a  bill  in  the  nature  of  a  bill  of  re- 
view upon  the  ground  of  newly  discovered 
facta,  to  review  a  decree  which  had  beeo 
affirmed  in  the  court  for  the  correction  of 
errors,  unless  such  a  rit^ht  has  been  expressly 
reserved  by  the  final  decree  of  the  appelUt^ 
court     Stafford  v.  Bryan,  45 

S.  "Where  there  is  a  conveyance  of  a  farm, 
and  a  turnpike  road  passes  across  tlie  fsrm, 
and  the  road  is  not  excepted  fi-um  the  con- 
veyance, the  purchaser  has  no  remedy  io 
chancery  for  a  comi>ensatioo  for  tlie  laud 
covered  by  the  road;  his  remedy,  if  any, 
is  at  law  upon  the  covenant  of  seizin.  Iht 
mond  V.  Sharts,  18i 

4.  The  court  of  chanciry  has  no  gencrsi 
jurisdiction  over  its  suitors  to  comitel  them 
to  pay  costs  due  to  their  solicitors,  or  eouo- 
sel.     Loriilard  v.  Robinton  and  others,  27i 

ft.  The  proper  remedy  of  the  eolicitor  « 
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eovntel  to  recover  bis  bill  of  costs,  is  by  an'Utor;  and  wherever  the  complainant  baa 
action  at  law  against  the  client.  t<i  a  j)erfect  reroecl^  at  law,  if  the  defendant 

j  raises  the  objection  by  demurrer  to  the  bill, 

6.  The  client  may  apply  to  the  court  for!  or  insists  upon  it  in  his  an^twer,  the  court 
Uie  taxation  of  his  solicitor's  bill,  and  for  a  will  refuse  to  sustain  the  suit  id. 
stay  of  tiie   proceedings  at  law   thereonJ 

upon  an  undertaking  to  pay  what  shall  be|  lH,  The  court,  however,  frequently  da 
fuund  due ;  and  in  such  cases  the  court  of  eides  upon  the  validity  of  a  will  of  real 
chancery  may  compel  the  client  to  peifurm  estate,  where  the  question  arises  collaterally; 
such  undei-taking.  id,  but  in  such  cases,  if  the  heir  insists  Upon 

I  the  invalidity  of  the  will  in  his  answer,  an 

7.  But  this  court  has  no  jurisdiction  to  issue  will  be  awarded  to  try  the  question  at 
order  the  taxHtion  of  the  bill,  as  betweenlaw.  id 
solicitor  and  client,  on  the  application  of 

the  solicitor  himself,  if  tliere  is  no  fund  un-|  16.  Where  a  deed  is  alle&:ed  to  be  a  for- 
der  the  control  of  the  court  out  of  which  gery,  and  has  been  improperly  certified  as 
payment  can  be  made.  tdl  duly  proved  and   recorded,  liie   court  of 

I  chancery  may  take  jurisdiction  of  the  cause, 

8.  A  bill  to  foreclose  a  mortgage  given  to  for  the  pur{>ose  of  settling  the  title  to  a  large 
aecure  the  i>ayment  of  $600,  at  the  ex|>ira- tract  of  land,  and  to  prevent  a  multiplicity 
tiou  of  two  years  from  the  date,  with  inter-lof  suita  But  in  sueh  a  cose,  it  is  proper  to 
est  semi-annually,  U[)on  which,  at  tJie  time  submit  the  question,  as  to  the  genuineness  of 
of  filing  the  bill  and  at  the  hearing,  there,  tiie  deed,  to  a  jury  under  the  direction  of 
was  ouJy  $42  due,  for  one  year's  interest,!  the  court  Aptharp  CLud  oihert  v.  Cons- 
can  not  be  sustained,  as  the  matter  in  contro-  %toek  and  other*,  482 
verny  does  not  exceed  the  value  of  $100. 


823  17.  Although  the  court  of  chancery  in  the 
exercise  of  a  sound  discretion  may  decide 
matters  of  fact,  without  the  intervention  of 
a  jury  ;  yet,  if  important  rights  are  depend- 


Dou¥i  V.  Sheldon  and  otfiert, 

9.    And   the   court  could   not  entertain 
jurisdiction  of  the  cause  under  tJie  statute, 

although  the  master  should  report  that  thejing  on  mere  questions  of  ICuct,  it  may  be 
mortgaged  premises  were  so  situated  thatj  proper  to  award  a  feigned  ibsue  for  the  trial 
they  could  not  be  6old  in  parcels,  and  that  of  such  questions  of  fact  id 

the  defendant  was  in  possession  and  was  in- 

18.  Where  a  party  is  within  the  jurisdic- 
tion of  the  court,  and  tlie  court  acquires 
juriadictioh  of  his  person,  it  may,  although 


solvent 


id 


10.  Whether  in  snch  a  case  the  court 


would  susUiin  the  bill,  if  the  complainantjthe  subject  matter  of  the  suit  is  situated 
had  no  other  remed}*,  as  where  the  wholejel:^ where,  by  inlunction  and  attachment, 
amount  of  the  money  secured  to  be  paid  by! compel  him  to  desist  from  commencing  a 
the  mortgage  was  less  than  $100,  and  thenuit  at  law  eitlier  in  this  state  or  in  any  foiv 
defendant  was  in  possession  and  insol vent, |eign  jurisdiction;  and  nuiy  also  in  Uie  same 
and  the  mortgage  contained  no  |Miwer  of!  manner  compel  him  to  execute  a  convey- 
sale,  or  there  were  subsequent  incumbran-jance  or  a  release  in  such  tbrin  an  is  necea> 
cers  f     Quffire.  id'»Avy  to  transfer  the  legal  title  to  the  property 

in  question,  according  to  the  laws  of  the 
11.  The  court  of  chancery  has  no  original, country  where  the  same  is  situated,  or  as 
jurisdiction  to  try  the  validity  of  wilU  of  will   be  sufficient  to  bar  an  action  in  any 


CoUon  and  others  v.  JioM 
8U6 


pei*sonal  estate. 
and  others, 


12.  The  jurisdiction  of  the  court  exists 
only  in  cose  of  an  appeal  from  tlie  decision 
of  the  surrogate.  id 

18.  Where  no  appeal  la  made  to  the 
court  of  chancery,  the  probate  of  the  will 
before  the  surrogate  is  nual  and  conclusive, 
as  to  the  personal  estate.  id 

H.  The  court  of  chancery  has  no  juris- 
diction to  set  aside  a  will  of  real  estate,  on 
the  ground  of  the  incompetency  of  the  tea- 


foreign  tribunal. 


Mead  v.  Merritt  ds  Feck, 
402 


19.  The  court  of  chancer}^  however,  will 
not  by  injunction  restrain  a  suit  or  proceed- 
ing previously  commenced  in  a  court  of  a 
Mister  state,  or  iu  any  of  the  federal  courts. 

id, 

20.  Whether  the  court  of  chancenr  has 
|)ower  to  direct  the  application  of  real 
property,  situated  without  the  jurisdiction 
of  the  court,  in  payment  of  a  judgment  ra- 
covered  in  one  of  the  stata  oourta  t  Qiusrsi 
MitehfU  ▼.  Buneh,  $0# 
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21.  The  •otirt,  however,  has  jarisdiction 
to  compel  a  debtor,  who  ba«  been  discharged 
fi-om  imprisonment  for  debt,  to  discover  his 
property,  in  order  that  it  may,  by  the 
erder  uf  I  he  court,  be  applied  in  satisfaction 
of  liis  debts.  id. 

22.  Where  the  creditor  can,  by  an  im 
pri9<»nment  of  the  debtor,  compel  him  to 
Mpply  his  property  fn  payment  of  his  debts 
tlie  court  of  chancery  will  not  interfere,   id. 

*23.  If  the  person  of  the  defendant  is 
wi.hin  the  juriikliction  of  the  court,  the 
cutirt  lias  jurisdiction  as  to  liis  propei-ty, 
situated  without  such  jurisdiction.  td 

24.  And  the  jurisdiction  is  exercised  by 
comi lolling  the  defendant,  either  to  bring 
the  pro|H^rty  in  dispute  within  the  jurisdic- 
tion of  the  court,  or  to  execute  such  a  con- 
Yeyance  or  assignment  thereof,  as  will  be 
sutficieiit  to  vest  in  the  grantee  or  assignee 
the  legal  title  to,  as  well  as  the  possession 
of  the  Mime,  according  to  the  laws  of  the 
place  where  the  property  is  situated.         id 

25.  Tlie  court  of  chancery  has  jurisdic- 
tion to  enforce  the  performance  of  eoutracte 
made  in  a  foreign  country;  not  only  where 
the  party  proceeded  against  is  domiciled 
here^  but  al^o  where  he  is  a  foreigner,  if  he 
be  within  the  jurisdiction  of  the  court  at  the 
time  of  the  service  of  pi*oce8s  upon  him.    id 

26.  Where  one  person  conveyed  land  to 
another  for  the  purpose  of  opening  a  street 
in  the  city  of  >iew  York,  and  there  was  no 
other  consideration  for  the  conveyance  but 
the  benefit  which  the  grantor  was  to  derive 
from  the  opening  of  the  street,  and  by  sub- 
sequent events  beyond  the  control  of  both 
parties  the  street  could  not  be  opened,  a  re- 
conveyance of  the  land  was  decreed.  Quick 
y«  Stuyveaanty  84 

27.  If  a  deed  or  obligation  is  songht  to  be 
enforced  in  an  event  not  foreseen  or  pro- 
vided for  by  the  parties,  and  contrary  to 
their  original  intention,  a  court  of  equity 
will  intei^ere  to  prevent  such  injustice,     id 

28.  In  such  a  case  the  court  of  chancery 
will  direct  that  to  be  done  which  the  parties 
would  tliem^lves  have  directed  had  they 
foreseen  the  event  id 

29.  Where,  from  any  defect  of  the  com- 
mon law,  want  of  foresight  of  the  parties,  or 
other  mi<«take  or  accident,  there  would  be 
a  failure  of  justice,  it  is  the  duty  of  a  court 
of  equity  to  aupply  the  defect  or  furnish  the 

id. 


80.  Bat  these  principles,  when  acted  «m 
by  the  court  of  chancerv,  are  subject  t« 
such  limitations  and  restrictions  as  are  ne- 
cessary to  protect  the  rights  of  bona  fide 
purchasers  and  others  who  have  superior 
equities.  id. 

81.  The  court  of  chancery  will  not  enter- 
tain jurisdiction  of  a  cause,  upon  the  groand 
that  the  complainant,  by  mistake,  inter 
posed  a  plea  in  a  suit  at  law,  which  did  not 
cover  his  defence  to  such  suit ;  where  bv 
the  ordinary  practice  of  the  court  in  whiek 
such  suit  was  pending,  he  would  have  been 
{>ermitted  to  amend.    Graham  t.  Stagg^  $21 

82.  Although  the  same  facts  which  will 
in  equity,  dischai^e  a  surety,  on  a  simpls 
contract,  -may  be  pleaded  as  a  defence  te  so 
action  against  him  in  a  court  of  law  ;  yet  ts 
the  court  of  chancerj  bad  originaUy  the 
exclusive  jurisdiction  in  such  cases,  it  will 
not  relinquish  its  jurisdiction  because  the 
complainant  may  now  have  ao  adequate 
remedy  at  law.     SaHly  t.  Elmore^         497 

88.  But  if  a  suit  at  law  has  been  coa- 
menced,  and  the  defendant  in  that  suit  no- 
necessarily  files  a  bill  in  chancery  to  set  op 
a  defence  of  which  he  might  avail  himself 
at  law,  the  court  may  refuse  to  iuterfere  by 
way  of  preliminary  injunction  ;  or  it  msj 
refuse  costs  to  the  complainant  on  the  finti 
decree.  ii. 

See  Agrkemcnt,  1.  Assigniicnt  a5D  As- 
siGNKK.  6.  Costs,  1,  2.  Executoks  ani: 
Admi.vistratobs,  1,  2.  8,  18,  19,  20.  t\. 
Fraud,  2,  8,  9.  Guardian  and  Ward,  1. 
Husband  and  Wife,  17,  19,  20.  21.  2i 
Lunatics,  6,  11,  13,  14.  Masters  2)ale.  S. 
Partition,  9,  10,  11,  12.     SKX-orr. 


LEASE. 
See  Covenant.     Mortgage,  10. 

LEGACY. 

1.  Where  specific  chattels  not  neccMarily 
consumed  in  the  use  are  bequeathed  for 
life  with  a  limitation  over,  the  practice  isle 
require  from  the  first  taker  an  inventory  vf 
the  goods,  specifying  that  thev  belong  t< 
him  for  tlie  particular  i>erio«l  only,  sd<1 
tifierwnrds  to  the  person  in  remainder.  And 
!>ecurity  is  not  required  fixmi  tlie  finst  taker, 
unless  there  is  danger  Uint  the  articles  will 
be  wasted  or  otherwise  lost  to  the  remaia 
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deriLdin.     Cavenhoven  and  others  v.  Shuler 
and  others,  123 

2.  If  there  is  a  general  bequest  of  a  resi 
due  for  life  with  remainder  over,  although 
It  includes  articles  which  are  consumed  in 
the  using,  the  whole  must  be  sold  and  con 
▼erted  into  money,  and  the  proceeds  in 
▼ested  ;  and  the  interest  only  is  to  be  paid 
to  the  legatee  for  life.  id. 

8.  Where  land  is  devised  subject  to  the 
payment  of  legacies,  and  the  devisee  dies 
before  payment,  the  legatees  have  a  specific 
lien  u|)ou  the  income  of  the  land  after  his 
death,  as  well  as  upon  the  land  itself,  and 
their  legacies  must  be  paid  out  of  the  same 
in  preference  to  the  creditora  and  legatees 
of  such  devisee.  Hallett  and  Davit  v 
Hallett  and  others,  executor 9,  15 

4.  If  the  estate  and  the  income  which  ac- 
crued after  the  death  of  the  devisee  should 
{)rove  insufficient  for  the  payment  of  the 
egacies,  the  balance,  to  the  extent  of  the 
rents  and  profits  received  by  the  devisee  in 
bis  life  time,  will  constitute  a  debt  against 
the  residue  of  his  estate,  to  be  paid  in  a  due 
course  of  administration.  id 

5  Where  the  legatees  seek  a  sale  of  the 
estate  to  satisfy  the  legacies  charged  there- 
on, the  devisee  or  his  heirs  cannot  require 
tliem  to  litigate  a  claim  of  third  peivons 
which,  if  valid,  is  paramount  to  the  title 
Tinder  the  will  of  the  devisor.  id 

6.  In  such  cases,  the  right  acquired  under 
the  will,  whatever  it  may  be,  must  be  sold 
subject  to  all  paramount  claims.  id 

See  Executors  axd  Administratoks,  13. 
Guardian  and  Ward,  4.  Limitations,  2. 
Parties,  12,  14.     Practice,  70,  71,  72. 


LIEN. 

1.  A  judgment,  as  soon  as  it  is  docketed, 
becomes  at  law  a  general  lien  on  all  the  real 
estate  of  the  debtor,  not  onl}'  as  against 
himself,  but  also  as  aeainst  all  other  persons 
deriving  title  through  or  under  him,  subse- 
quent to  such  judgment  •  Morris  and  others 
T.  Mowatt  ana  others,  586 

2.  The  lien,  however,  may,  in  some  cases, 
be  displaced  by  the  execution  of  a  power 
which  overreaches  the  judgment.  id 

8.  But  if  a  purchaser,  acquiring  a  title 

ander  the  execution  of  such  power,  has  no- 

ce  I  Hat  the  power  is  improperly  or  inequit- 


ably executed,  a  court  of  chancery  will  en* 
force  the  lien  of  the  judgment  as  against  such 
title.  id 

4.  So  the  lien  of  the  judgment  may  be  re- 
moved by  a  decree  of  the  court  of  chancery 
where  the  judgment  debtor  holds  the  lega 
estate  in  the  land  merely  as  a  naked  trus> 
tee  for  another,  or  where  there  is  a  sub- 
sisting equitable  claim  against  the  premises, 
which  is  prior  in  point  of  time  to  toe  lien  ot 
the  judgment,  id, 

6.  In  chancery,  the  general  lieo  of  a 
judgment  is  controlled  by  equity  so  as  to 
protect  the  rights  of  those  who  are  entitled 
to  an  equit-abie  interest  in  the  lands  or  ia 
the  proceeds  thereo£  White  v.  Carpenter 
and  others,  217 

6.  A  party  who  has  a  specific  equitable 
lien  on  real  property,  or  the  proceeds  there- 
of, is  entitled  to  a  preference  over  the  gen- 
eral lien  of  a  creditor  under  a  subsequent 
judgment  tdL 

7.  Where  L.,  being  entitled  to  one  un- 
divided third  pait  of  his  father's  estate, 
exchanged  with  W.  one  half  of  his  interest 
in  said  estate  for  some  Virginia  lands;  and 
L  conveyed  to  8.  all  his  interest  in  his 
father's  estate,  in  trust  t-o  pay  W.  |tdOO0  out 
of  the  proceeds  thereof  iu  full  sat  ieifuction 
for  the  Vii'ginia  lands,  and  if  any  more  was 
realized  out  of  said  estate,  the  surplus  was 
to  be  retained  by  S.  as  a  compensation  for 
his  services;  and  S.  afterwards  failed,  and 
W.  filed  a  bill  for  the  payment  of  the  |30<>0, 
or  that  L.'s  estate  miuht  be  sold  to  pay  the 
same ;  and  L.  then,  with  the  consent  of  W., 
conveyed  said  estate  to  M.  in  trust  to  sell 
the  same,  and  in  the  first  place  to  pay  W. 
his  said  demand  of  $3000,  and  then  to  pay 
the  residue  to  certain  creditors  named  in  a 
schedule,  provided  such  creditors  released 
their  claime  against  8.  by  the  Ist  May 
thereafter ;  and  in  case  any  of  such  creditors 
refused  to  execute  releases,  their  share  of 
the  residue  was  to  be  paid  Xa  8.  or  to  his 
ossigns ;  three  of  the  creditors  named  in  the 
schedule  having  neglected  to  comply  with 
the  condition,  8.,  on  the  18th  May,  1818, 
Conveyed  to  U.  all  the  interest  intended  for 
those  creditors;  II.  wa^^  afterwards  dis- 
charged under  the  insolvent  act,  and  his 
assignees  conveyed  all  his  interest  in  the 
property  to  R ;  after  the  conveyance  from 
L.  to  8.,  and  before  the  execution  of  the 
trust  deed  to  M.,  P.  F.  recovered  a  jud^ 
ment  against  8.  in  the  supreme  court;  in 
May,  1822,  E.  purchased  this  judgment  for 
$328,  the  amount  then  due  thereon  ;  and  at 
the  time  of  the  purchase,  8.  gave  his  note  to 
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K  for  the  whole  or  a  part  of  the  jad^ent, 
and  R  agreed  th«t  if  the  note  was  paid»  the 
judgment  should  only  be  enforced  agaiuet 
the  property  conveyed  io  trust  to  M. ;  K 
afierwards  aold  under  the  judgment  all  the 
right  of  8.  in  the  estate  so  conve}*ed  to  2i., 
and  p-arcbased  Uie  same  himself  for  $25  ;  at 
the  sale  W.  gave  notice  of  his  claim  for 
|3000  upon  the  estate;  it  wu  hcld^  tliat  the 
Uidgraeut  of  P.  F.  only  attached  upon  the 
interest  S.  had  in  the  real  estate  of  JL  after 
satirtfying  W/s  debt ;  and  as  £.  had  notice 
of  W.'s  claim  previous  to  the  sale  under  the 
judgment,  the  only  effect  of  such  sale  was 
to  turn  E.'s  general  lien  upon  the  surplus 
into  a  specific  lico,  to  the  extent  of  his  bid. 

id. 

See    IIefrs    and    Devisees,  1,   4,  5,   6,   '7. 

JuiHiMKNT,  1.        LkOACY,  S.        MoRTQAOK,  5. 

Pautnbbsuip,  6.     Yeiiik>b  amd  Pvbcuascb, 
1,8. 

LIMITATIONS.  STATUTE  OF. 

1.  To  revive  a  debt  barred  by  the  statute 
of  limitations,  there  must  be  an  admission 
of  a  subsisting  indebtedness,  unaccompanied 
by  anything  which  shows  the  intention  of 
the  party  to  avail  himself  of  the  statute  as  a 
bar,  or  which  is  sufficient  to  rebut  the  im 

Slication  of  a  promise  to  pay.     Stafford  v. 
Wyan,  45 

2.  The  statute  of  limitations  may  be  in- 
terposed against  legacies,  if  not  charged  up- 
on the  land,  as  well  in  equity  as  at  law. 
Souzer  and  wife  v.  De  Mtyer  and  J)e  Meyer, 

574 

LOAN 
See  Agreement,  4. 


LUNATICS. 

1.  A  committee  must  be  appointed  in  this 
■tate  for  a  non-resident  lunatic  to  enable 
him  to  obtiiin  the  control  of  property  here. 
In  the  matter  of  K  Pettit,  a  lunatic,         174 

2.  And  A  commission  may  issue  to  ascer- 
tain the  luimey  of  a  non-resident;  but  it 
cannot  be  executed  be3'oud  tlie  limits  of  this 
state.  id. 

8.  Coniniissioners  maybe  required  to  give 
the  lunatic  due  notice  of  the  time  and  place 
tf  executinjkr  h  ctinunijision  of  lunacy,  although 
the  lunatic  ritsidcH  out  of  the  state.  id. 

i.  The  ohancell  r  has  no  authority  to  or- 


der the  sale  of  Uie  real  eatate  of  a  Amatk^ 
unless  it  be  necessary  for  the  pa^^ment  of 
the  lunatic's  debts,  or  for  the  maintenance 
of  himself  or  of  his  fiamily,  or  for  the  edoca* 
tion  of  bis  children.  Jn  the  matter  cf  PeO^A^ 
a  lunatie,  596 

5.  And  in  neither  of  these  cases  can  it  be 
done  if  there  is  sufficient  personal  estate  for 
that  purpose.  ii 

6.  The  statute  gives  the  eouH  of  chan- 
cery the  exclusive  care  and  custody  of  Uu 
persons  and  estates  of  idiots,  lunatics,  and 
habitual  drunkards  ;  and  all  contracts  made 
by  them,  and  all  gifts  of  tlieir  pm|)erty  or 
etifects,  after  the  actual  finding  of  an  inqui- 
sition declaring  their  incompetence,  are  &«• 
tually  void.  VAnuntreux,  eotmnittet  of  Staf- 
ford, V.  Crosby,  4t% 

7.  The  inquisition  is  only  prima  facie  evi 
dence  of  the  inralidity  of  an  act  done  by 
the  lunatic  or  drunkard  before  the  israing 
of  the  commission,  but  which  ia  oYerreaebed 
by  the  finding  of  the  jury.  U 

8.  It  is  a  contempt  of  the  court  for  a  per 
son  to  interfere  with  the  pro|>erty  «>f  a  lans- 
tic,  &c.,  after  he  is  informed  of  the  institu- 
tion of  proceedings  to  declare  his  incompe- 
tency, il 

9.  After  the  finding  of  an  inquisition  de- 
claring the  incompetency  of  the  lunatic,^, 
the  proper  remedy  of  creditors  is  by  an  sp- 
plication  to  the  court,  by  petition,  for  the 
payment  of  their  debts,  if  the  cunimittee  de- 
cline discharging  them  without  Uie  direction 
of  the  court;  and  if  their  deiimnds  are  dis- 
puted or  doubtful,  it  may  l>e  referred  to  s 
master  to  ascertain  whether  they  are  eqoi 
tably  due.  tl 

10.  It  is  not  proper  to  subject  the  estite 
of  the  lunatic,  dbc,  to  the  ex(>ense  of  s  pro- 
ceeding by  bill  against  his  committee,  exiepi 
by  the  direction  of  the  court ;  and  it  i)  s 
contempt  of  the  court  to  commence  a  snit  st 
law  without  its  permission.  id. 

11.  The  statute  having  given  to  the  court 
of  chancery  the  exclusive  jurij^diction  in  snch 
cases,  and  charged  it  with  the  duty  of  pro- 
viding for  the  payment  of  the  debts  of  tbc 
idiot,  lunatic,  or  drunkard,  out  of  his  estate, 
the  chancellor  will  see  that  the  legal  and 
equitable  rights  of  the  oreditoia  are  protect- 
ed and  eiiforce<d  ;  but  this  must  be  dtine  so- 
eording  to  the  usual  fiu-ms  of  proceedings  in 
this  court,  or  under  its  direction.       id.  421 

12.  Courts  never  enfore«  executory  cob 
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trACts  against  infanta  or  lunAtics,  except 
iQoh  contracts  as  are  fur  necesMiriea  fur- 
nished. LoomU  dt  Uayden  v.  Spencer  dt 
Roiph,  168 

13.  Bat\iherean  infant  or  lunatic  has  re- 
ceived the  benefit  of  property  sold  to  him 
in  good  faith,  by  a  party  who  had  no  knowl- 
edi^a  of  his  iiica)moity  to  contract,  and  where 
no  advantage  has  been  taken  of  his  situation, 
a  court  of  equity  will  not  interfere  to  set 
aside  the  contract.  id. 

14.  Where  the  creditor  of  a  lunatic,  on 
the  sale  of  proj^rtv  to  tlie  latter  in  good 
faith,  has  obtained  a  legal  securit}*,  the 
court  of  chancery  will  not  deprive  him  of 
anch  security  without  restoring  to  him  so 
much  as  the  estate  of  the  lunatic  has  been 
actually  benefited  by  the  sale.  id 

See  GuAEDiAN  AND  Wabo,  17,  18,  10. 


M 

MARRIAGE. 
See  Husbaitd  and  Win,  18,  19. 

MASTER'S  OFFICE 

See  Contempt,  1,  2.  Executors  and  Ad- 
ministrators, 18, 19.  Injunction,  7,  8,  9, 
10, 16.  MoRTOAOK,  6,  7,  8.  Partition,  6. 
Tractice.  20,  85,  86,  39,  40,  66,  67,  68. 
69,  60,  61,62,  6S  64,  66,  66. 

MASTER'S  SALE. 

1.  Where  the  master,  who  was  directed  to 
sell  mortgaged  premises  under  a  decree,  had 
written  instructions  from  the  complainant^ 
solicitor  not  to  sell  the  premises  for  a  less* 
sumithan  $26iH),  the  amount  of  the  debt  and 
co^ts,  but  through  ignomnce  of  his  duty  the 
premises  were  sold  for  $1<X>0  less,  to  pur- 
chasers who  were  infoimed  of  the  instruc 
tions  at  the  time  of  the  sale,  and  before  they 
paid  their  bid,  the  court  ordered  a  resale  of 
the  property.    Requa  v.  Rea  and  wife,     389 

2.  Where  the  purchasers  took  possession 
of  the  property  and  made  improvements 
thereon,  after  being  informed  by  the  master 
that  the  facts  would  l>e  submitted  to  the 
court,  and  without  waiting  for  the  confinna- 
tion  of  the  report  of  sale,  it  wmm  held,  that 
they  were  not  entitled  to  indemnity  for  sach 
Smprovemanta.  id, 


8.  Where  a  person  becomes  a  purchaser 
under  a  decree  of  the  court  of  chanceiTi  ha 
submits  himself  to  the  jurisdiction  of  the 
court  in  the  suit  in  which  the  decree  waa 
made,  as  to  all  matters  connected  with  the 
sale,  or  relating  to  him  in  the  oharaeter  of 
purchaser.  id 

4.  A  purchaser  at  a  master^s  sale  is  boun<i 
to  complete  the  purchase  where  the  vendor 
shows  a  prima  facie  title,  against  which 
there  are  no  reasonable  grounds  of  suspicion. 
In  the  matter  of  Thomat  Browning,  64 

6.  If  it  appears  that  any  person  is  making 
a  claim  adverse  to  the  title  of  the  vendor,  or 
that  there  are  probable  grounds  for  suppos- 
ing snch  a  claim  will  be  made,  tlie  court  will 
direct  the  testimony  of  the  witnesses  to  be 
perpetuated.  id, 

6.  Where  a  purchaser  at  a  roaster^s  sale 
purchases  under  the  assurance  at  the  time 
that  he  is  to  receive  a  perfect  title,  if  such 
title  cannot  be  given  he  will  not  be  com- 
pelled to  complete  the  purchase^  Morris 
otkeri  v.  Moteatt  and  othtrrt,  686 

7.  Neither  can  he  be  compelled  to  receive 
a  good  legal  title,  if  it  is  liuble  to  be  litigat- 
ed in  consequence  of  some  valid  equitable 
claim  v'hich  may  be  brought  against  it    id, 

8.  lie  is  not  obliged  to  accept  a  mere 
equitable  title,  or  a  doubtful  title.  id, 

9.  He  has  a  right  to  require,  under  such 
circunitiitances,  a  title  which  is  good  both  at 
law  and  in  equity. 

10.  The  biddings  at  a  master's  sale  wiV 
not  be  oi)ened  except  in  very  special  caseSj 
iind  then  it  will  not  be  done  unless  the  pur* 
chaser  is  fully  and  liberally  indemnified  foi 
hU  damages,  costs  and  expenses  to  whioh  he 
has  been  subjected.  Duncan  and  other 9 
and  Trusteei,  v.  /Wi  and  othere,  99 

See  Infant,  14.    Mo*toagb,  1,  6,  7,  8.    Uu 
vivoB,  22. 


MERCHANTS. 
See  Interest,  6. 

MESNE  PROFITS. 
See  DowsB,  1,  8,  9,  la 
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MORTGAGK 


1.  Where  lands  belonging  to  several  per- 
Aons  are  covered  by  a  mortgage  given  bv^ 
the  person  from  whom  they  denve  their  oC 
titles,  the  several  parcels  mnst  be  sold  to 
satisfy  the  mortgage  in  the  inverse  order  of 
their  alienation.     Oauvemeur  v.  Lynch,  800 


who  has  nev^r  been  in  poeseesion,  or  la  tbf 
receipt  of  tlie  profits  of  the  estate,  is  ih( 
liable  to  an  action  upon  the  covcotsu 
contained  in  the  lease  as  the  assignee  thert 


11.  A  mortgagee  oat  of  possession  bM^ 
both  at  law  and  equity,  only  a  ebattd  ii- 
terest  in  the  mortgaged  premises ;  and  tb« 


2.  The  first  purchaser  from  the  mortgagor, mortgagor,  for  every  subatantial  purpose,  ii 
has  the  prior  equity,  although  the  consider-  the  neal  owner. 


ation  was  not  actually  paid  until  after  other 
portions  of  the  lands  had  been  purchased 
snd  paid  for.  id. 


12.  If  a  mortgage  while  in  the  haodiof 

'the  mortgagee  is  not  a  valid  lien  on  tke 

property,  it  will  not  be  valid  in  the  hasdi 

8.  If  a  vendee  is  in  possession  of  lands,. of  tne  assignee  of  such  mortgagee.    PutSe- 

nnder  a  contract  to  purchase,  a  subsequent  tan  and  iri/e  v.  Fay  and  others,  20S 

purchaser  or  mortgagee  has  constructive 


18.  Before  foreclosure,  a  mortgagee  ctnsfit 
maintain  ejectment  to  recover  })owe«sioa  d 
the  mortgaged  premises,  and  he  has  do  is- 
terest  in  such  premises  which  can  be  aold 
on  execution  ;  and  before  an  entr}*  uaderhii 
mortgage,  he  is  not  bound  by  a  coreiMBt 
runnmgwilh  the  land,  as  an  assignee  of  tlt« 
mortgagor.  MorrU  and  oiker%  v.  ifo««tf 
and  others,  5g4 

See  IIkirs  and  Devisres,  7.  Ixfast,  5, 6, 7, 
8,  9,  18,  li.  JuBisDicnox  or  Cha!(ciit, 
8,  9,  10.      MjkSTju's  Salk,  1,  2.     Yiu> 

X.NQS,  4. 


notice  of  his  equitable  rights,  and  takes  the 
land  subject  to  his  prior  equity.  id 

4.  If  the  purchase  money  has  been  paid 
by  a  vendee  before  a  subsequent  mortgage 
is  recorded,  the  mortgagee  will  have  no 
claim  upon  the  land.  id 

6.  If  a  part  of  the  purchase  money  re- 
mains unpaid  at  the  time  the  mortgage  is 
recorded,  such  mortgagee  will  have  an  equi- 
table lien  on  the  land  to  the  extent  of  the 
unpaid  purchase  money.  id 

6.  Where  only  a  part  of  the  mortgage 
debt  is  due,  a  decree  for  a  sale  will  not  be 
ordered  until  a  reference  has  been  made  to 
a  master  and  he  has  reported  as  to  the  situ- 
ation of  the  mortgAi^eu  premises.  The  On- 
tario Bank  v.  Strong  and  others,  801 

V.  If  the  master  upon  such  reference  re- 
ports thut  a  sale  of  the  whole  premises  is 
necessary,  he  should  give  the  reasons  upon 
which  Ills  opinion  is  founded.  id 

8.  If  he  decides  that  the  property  may  be 
sold  in  parcels,  he  should  state  in  his  report 
the  relative  situation  and  value  of  the  sev- 
eral paix'els,  and  what  part  of  the  premises 
ought  to  be  first  sold,  and  all  other  facts  ne- 
cessary to  enable  the  court  to  make  such 
order  of  sale  as  will  be  most  beneficial  to 
the  parties. 

I  cause,  and  to  render  himself  aiisw«rabl«  t« 

9.  Where  either  real  or  pergonal   estate  the  process  of  the  court  which  may  be  issiK^ 
upon  which  there  is  an  outstanding  mort-  to  enforce  its  performance.  ^ 


N 
jn£  exeat  REPUBUCA 

1.  A  writ  of  ne  exeat  is  now  resorted  to 
merely  for  the  purpose  of  obtaining  equitable 
bail.     Mitchell  v.  Bunch,  60( 

2.  Whenever  the  defendant  intends  !«•▼• 
ing  the  state,  the  complainant,  upon  pro- 
ducing evidence  of  sued  iiit«ntion,  and  d 
his  equitable  claims  against  him,  has  a  ri^t 
to  this  equitable  bait  H 

8.  It  is  a  matter  of  course  to  discharge  t 
ne  exeat,  upon  the  party's  giving  s^roaritr 
to  answer  the  complainant's  bill,  where  a 
.discovery  is  necessary,  and   to  abide  mkIi 
tdl  order  and  decree  as  may  be  made  is  th« 


gage,  is  turned  into  money,  the  rights  of  the 
mortgagee  continue  unaltered,  and  the  court 
will  direct  the  application  of  the  money  ac- 
cording to  the  rights  of  the  parties  as  they 
existed  jireviuus  to  the  alteration  of  the 
estate.     Astor  v.  Miller  and  others,  68 

10.  A  mortgagee  of   leasehold   premises 


4.  As  a  general  rule,  a  ne  exeat  is  veaA 
only  for  an  equitable  demand.  ^ 

6.  But  in  case  of  a  bill  filed  for  an  a^ 
count,  it  may  be  granted,  although  the  de* 
fendant  migfit  have  been  arrested  at  lav. 
this  being  a  case  where  the  courts  of  chsi 
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eery  and  law  bare  a  concurrent  jurisdic- 
tion, id. 


6.  A  ne  exeat  may  be  granted  in  a  suit 
between  foreigners,  and  in  respect  to  de- 
manda  arising  abroad.  f^ 


1,  Bat  where  a  judgment  debtor  has  been 
fued  upon  the  judgment,  in  the  circuit  court 
of  the  United  States,  sitting  within  the 
state,  and  held  to  bail  in  such  suit,  and  a 
bill  has  alno  been  filed  against  him  in  the 
court  of  chancery,  to  obtain  the  payment 
of  such  judgment,  and  a  ne  exeat  issued 
thereon  against  the  defendant,  the  ne  exeat 
will  be  dift.sharged,  unless  the  complainant 
elects  to  release  the  defendant  from  his  ar- 
rest and  bail  in  the  circuit  court  of  the 
United  StoUa.  id  607 


NEW  TRIAL. 
See  pRACTioE. 


NEXT  FRIEND. 

See  GuABDUd  and  Ward,  1,  2,  3,  4.  Hus- 
band AND  Wife,  12,  18,  14,  16.  Infant, 
1,  2,  3,  4. 

NOTICR 

A  purchabor,  wherever  he  has  sufficient 
information  to  put  him  on  inquiry,  in  equity, 
is  considered  us  having  notice;  and  in  such 
ft  case  he  will  not  be  deemed  a  bona  fide 
purchaser.  Pendleion  and  wife  v.  Fay  and 
9lher9,  202 

See  MoRTQAQK,  3. 


P 

PARTIES. 

1.  Where  there  is  an  absolute  assignment 
9f  a  chose  in  action,  and  the  assignor  claims 
so  interest  therein,  he  is  not  a  necessary 
party  to  a  bill  filed  to  recover  the  amount 
lue.    Ward  v.  Van  Bakkelen  and  otkere,  289 

2.  Tlie  assignee  of  a  chose  in  action  is  now 
)onsidered  the  real  party  to  the  suit,  as  well 
it  law  as  in  equity ;  and  the  defendant  may 
>lead  and  give  in  evidence  any  matter  of 
iefence  which  exists  in  his  favor  against  the 
assignee.  id 

8.  Where  the  vendor  is  dead,  all  bis  heirs 
It  law  should  be  partiea  to  a  biU  to  sot  aside 


the  sale  on  the  ground  of  fraud  upon  tba 
part  of  the  vendee.  LivingMton  v.  Th» 
Peru  Iron  Co.  and  others^  890 

4.  If  the  vendor  makes  a  subsequent  con- 
ve^nce,  while  the  fraudulent  vendee  is  in 
actual  possession  claiming  the  land  under 
his  prior  purchase,  the  subsequent  convey- 
ance is  inoperative;  and  a  suit  to  set  aside 
the  first  sale  must  be  brought  in  the  name 
of  the  vendor,  or  of  his  legal  representatives 
if  he  is  dead.  id, 

5.  No  persons  are  'parties  as  defendant* 
in  a  bill  m  chancery,  except  those  against 
whom  process  is  prayed,  or  who  are  specific- 
ally named  and  described  as  defendants  in 
the  bill.  Verplanek  and  others  v.  The  Mer* 
eantile  Insurance  Co,  of  N,  Y,  and  J,  Bar- 
ker, 438 

6.  Where  there  was  no  prayer  of  process 
against  a  corporation  by  its  corporate  name, 
but  only  against  the  officers  thereof,  and  the 
corporation  was  not  described  in  the  bill  aa 
being  a  party  thereto,  held,  that  the  corpo- 
ration was  not  before  the  court  as  a  party 
to  the  suit  ii, 

7.  Where  a  debtor  failed  and  conveyed 
all  his  property  to  assignees,  in  trust  to  pay 
certain  specified  debts,  and  to  divide  the 
surplus  or  so  much  thereof  as  should  be  ne- 
cessary among  such  of  his  other  creditors  as 
should  come  in  under  the  assignment  and 
release  him  from  their  debts,  and  to  re-assign 
the  residue  to  the  debtor,  and  a  number  of 
the  creditors  came  in  under  the  assignment 
and  complied  with  the  condition,  it  wot 
heldy  that  tlie  debtor  could  not  file  a  bill 
against  his  assignees,  for  an  account  of  the 
trust  property,  without  making  the  credit- 
ors who  came  in  under  the  assignment,  and 
those  whoM  debts  were  specially  provided 
for  and  which  remained  unpaid,  parties  to 
the  suit.    Jlitcfiell  v.  Lenox  and  laylor,  280 

8.  A  person  is  a  necessary  party  to  a  suit 
when  no  decree  in  relation  to  the  subject 
matter  of  litigation  can  be  made  until  he  ia 
properly  before  the  court  as  a  party ;  or 
where  the  defendants  in  the  suit  have  such 
an  interest  in  having  such  person  before  the 
court  as  would  enable  them  to  make  the 
objection  if  he  were  not  a  party.  Bailey  v. 
Inglee  and  others,  278 


9.  A  defendant  may  in  some  oases  be  a 
proper  party  to  a  suit,  although  he  is  not  a 
necessary  party ;  as  in  the  case  of  a  fraudu- 
lent assignment  of  a  trust  fund,  where  the 
cestui  que  trust  may  at  his  election  either 
proceed  againal  the  trustee  alone^  or  ouj 
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join  the  fraudulent  assignee  in  the  eamejby  bill,  the  complainant  mtiet  take  out  to8 
biU.  id.  lerve  a  subpoena  as  in  ordinary  soita      ii 


10.  The  rule  that  all  persons  materially 
interested  in  the  subject  matter  of  the  liti- 
gation should  be  made  parties  to  the  suit, 
may  be  dispensed  with  when  it  Becomes  ex- 
tremely difficult  or  inconvenient  UalUtt 
and  JOivU  v,  ffailett  and  other t,  16 

11.  But  it  cannot  be  dispensed  with  where 
the  rights  of  persons  not  before  the  court 
are  so  insepara lily  connected  with  the  claims 
of  the  parties  litigant  that  no  decree  can  be 
made  witliout  impairing  the  rights  of  the 
former*  id 

IS.  Where  there  are  many  persons  having 
claims  on  a  fund,  and  the  shares  of  a  part 
cannot  be  determined  until  the  ri^^hts  of  all 
the  others  are  settled  and  ascertained,  as  in 
the  case  of  residuary  legateeit,  or  creditors 
of  an  insolvent  estate,  all  must  be  made 
parties;  or  they  muj»t  have  an  opportunity 
of  coming  in  and  substantiating  tlieir  claims 
before  any  distribution  of  the  fund  can  be 
made.  id 

IS.  In  such  cases,  if  the  fund  is  in  court 
or  under  the  exclusive  control  of  the  par- 
ties actually  before  the  court,  it  will  be  suf- 
ficient for  any  of  the  parties  having  a  sepa- 
rate claim  u{)on  the  fund,  to  file  a  bill  in 
behalf  of  themselves  and  all  others  who 
may  elect  to  come  in  under  the  decree,    id 

14.  It  seems  that  one  residuary  legatee 
may  file  a  bill  in  behalf  of  himself  and  all 
others  standing  in  the  same  situation,  and 
that  it  is  not  necessary  to  make  them  all 
actual  parties  to  the  suit.  id 

See  Costs,  19.    PuAcnca,  TO,  71. 


PARTITION. 

1.  Where  partition  suits  were  pending  at 
the  time  the  revised  statutes  went  into  op- 
eration, the  subsequent  proceedings  therein 
must  confomi  to  such  statutes.  Larkin  v. 
Mann  and  others,  27 

2.  Partition  suits  in  this  court  may  be 
commenced  either  by  bill  or  petition,  and 
the  course  of  practice  prescribed  by  the  re- 
vised statutes  ii)  relation  to  proceedings  in 
the  common  law  courts  must  be  adopted 
here,  as  far  hs  ig  practicable,  except  in  cases 
where  a  different  course  of  practice  is  au- 
thorised or  prescribed  by  law.  id 

IL  If  the  suit  is  eonunenced  in  this  court 


4.  No  proceedings  can  be  had  against  n 
infant  after  service  of  the  subpoena,  natil  • 
guardian  has  been  appointed,  and  has  fiM 
the  requisite  security.  H 

5.  Where  the  right  of  the  compUinant  i* 
not  admitted  by  the  answer,  he  is  bonod  ts 
make  such  proof  of  bis  title  as  would  eiititk 
him  to  a  recovery  in  ^ectmeot  U 

6.  If  the  bill  is  taken  as  confessed,  tbe 
proof  of  the  complainant's  title  may  be 
made  before  a  master,  oa  a  refisrencc;  Bat 
if  an  issue  of  facta  is  joined  in  the  caott, 
the  complainant  may  make  the  neecKsry 
proof,  and  produce  the  abstract  of  the  cos- 
veyances  before  tbe  examiner.  U 

7.  The  court  may  in  its  discretion  avtrd 
a  feigned  issue  to  tr^  the  question  of  tiU«, 
as  in  ordinary  cases  in  this  court  U 

8.  In  chancery  it  is  not  necessary  thst  tlH 
shares  assigned  to  the  sereral  parties  shoaki 
be  exactly  equal ;  as  the  parties  who  re- 
ceive more  tnan  their  share  of  the  eatsU 
may  be  required  to  make  a  pecuniary  ocnb- 
peusation  to  those  who  receive  less.        id, 

9.  A  pATty  who  haa  merely  a  future  em- 
tingent  interest  in  an  undivide*!  share  of 
real  estate  cannot  sustain  a  suit  for  a  parti- 
tion of  the  property.  G,  M,  dt  E.  Striker  t. 
Mott  and  others,  8^ 

10.  A  mere  reversioner,  without  tbe  con- 
currence of  any  of  the  owners  of  the  pres- 
ent interest  in  the  premises,  has  no  right  tt 
file  a  bill  for  partition.  ti 

1 1.  But  a  reversioner  is  a  necessary  partT, 
where  a  bill  is  filed  by  a  person  who  is  owner 
of  an  undivided  share  of  the  reversion  tf 
well  as  of  an  undivided  share  of  the  pres* 
ent  interest  in  the  property.  'i 

12.  The  reversioner  is  also  a  necesssrj 
party,  where  the  suit  is  brought  by  tKt 
owner  of  an  undivided  share  of  tbe  prea- 
ises  for  life,  or  of  any  other  particular  es- 
tate in  the  same,  and  some  of  the  other 
parties  own  the  residue  of  the  premises  in 
fee.  a 

See  GuABMAM  and  Ward  9,  IS,  15. 


PARTNERSHIP. 

1.  As  a  general  rule,  each  one  of  ths 
members  of  a  copartnerthip  hu  an  eqsiK 
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rli^lii  to  tti«  pofl8<88ion  of  the  partnenhipl  2.  But  the  patent  is  yoid  if  the  maehine 
effects,  and  to  collect  and  apply  them  in; will  not  answer  the  purpose  for  which  it 
iatisfHction  of  the  debts  of  the  firm.  Law  was  intended  without  some  addition^  adjust* 
Y.  Fordt  310  ment  or  alteration  which  had  not  been  dis- 

covered or  invented  at  the  time  the  patent 


2.  Where  either  pirtner  has  a  right  to 
dissolve  the  partnership,  and  the  articles  of 
copartnership  do  not  provide  for  the  settle 
ment  of  the  concern,  upon  a  bill  filed  for 


was  issued* 


id 


8.  Where  a  patent  is  granted  for  an  im- 
provement in  machinery,  a  drawing  of  the 


that  purpose  by  one  of  the  partners,  the  improvement  as  well  as  a  specification  is 

id. 


appointment  of  a  receiver  is  a 
course. 


matter  of 


8.  In  snch  cose  the  court  will  direct  the 
receiver  to  apply  the  partnership  funds  to 
the  payment  uf  all  the  debts  of  the  finn, 
rateably,  without  giving  any  preference  to 
the  favurite  creditors  of  either  partner,    id. 

4.  Tl»e  creditors  of  a  partnership  have  an 
equitable  right  to  payment  out  of  the  part- 
nership effects,  ill  preference  to  the  credit» 
ors  of  the  individual  partuei's.  Deveau  v. 
fkmlert  400 

5.  Where,  on  the  dissolution  of  a  copart* 
nership  existing  between  D.  and  F.,  D. 
agreed  with  F.  that  F.  should  take  all  the 
Bt^ck  and  effects,  and  pay  all  the  debts  due 
by  the  firm,  and  afterwards  F.  became  in- 
solvent and  threatened  to  dispose  of  all  the 
partnership  property,  and  appropriate  the 
same  to  his  own  individual  use,  leaving  the 
debts  unpaid  ;  upon  a  bill  filed  fur  that 
pur|K>9e,  an  injunction  was  granted,  restrain 
lug  F.  fi*om  dis{K)sing  of  the  pailnership 
property  in  a  different  manner  fi*otn  that 
stipulated  in  his  agreement  with  D*  id, 

6.  Where  the  administrator  of  a  deceased 
partner  assigned  all  his  interest  in  the  part- 
nership etfectj)  to  the  survivor,  under  an 
agreement  that  the  latter  should  discharge 
all  the  debts  of  the  firm,  ii  teas  held,  that 
this  asif^igninent  and  agreement  did  not  de- 
stroy the  lien  or  equity  which  existed  in 
favor  of  each  partner,  on  the  dissolution,  to 
havfc  l^ie  partnership  property  applied  to 
the  payment  of  the  partnership  debts,      id 

See  Dkdtor  and  CRSDrroB,  5. 


PATENTS 

1.  If  the  specification  annexed  to  a  patent 
is  sufficiently  explicit  to  enable  a  skilful  me- 
chanist without  any  other  aid  to  construct 
the  patented  invention,  the  patent  will  not 
be  void  although  some  of  the  minor  details 
of  the  machine  should  not  be  set  forth  at 
larga     Burrall  Y.JemU,  1S4 


required* 


4.  The  drawing  may  be  referred  to  for 
the  purpose  of  aiding  a  specification,  which 
otherwise  would  be  imperfect  id 

6.  It  may  also  be  referred  to  as  evidence 
to  show  that  the  machine  claimed  under  the 
patent  is  not  the  one  for  which  the  patent 
issued.  id 


See  AssiaimCNT  aitd  Assign  kb,  6. 
CiB.  U.  &  1,  2,  8. 


COUBTS, 


PAYMENT,  ANTECEDENT  DEBT. 

See  Bills  or  Excbanob  and  Pbomisboe 
NoTJEs.    Fraud,  6 


PLEA. 
See  Plxadinqb. 


PLEADINGS. 

t.  Bill. 

II.  Demurrer* 
II L  Plea, 
IV.  Antnaer, 

V.  Replication  and  iisue» 

Plbadinqs  I. 
Bill. 

1.  To  sustain  a  bill  of  discovery  filed  in 
aid  of  a  defence  at  law,  the  complainant 
must  show  in  his  bill  that  the  discovery 
prayed  for  is  material  to  his  defence  at  law; 
and  also,  that  his  defence  at  law  cannot  be 
established  by  the  testimony  of  witnesses, 
or  without  Uie  aid  of  the  discovery  which 
he  seeks.    Leggett  v.  Fastleg,  699 

2.  A  discovery  will  not  be  allowed  merely 
to  guard  against  anticipt\ed  perjury  in  a 
suit  at  law.  id 

8.  A  bill  of  interpleader,  strictly  so  callea, 
is  where  the  complainant  claims  no  relief 
against  either  of  the  defendanta,  but  only 


668 


INDEX. 


asks  for  letve  to  pay  the  money  or  deliver 
the  property  to  the  one  to  vhom  it  of  right 
belongs,  ana  that  lie  may  thereafter  be  pro- 
tected from  the  claims  of  both.  Bedell  v. 
Hoffman  and  othertt  1^9 

4.  But  a  bill  in  the  nature  of  a  bill  of  in- 
terpleader may  be  filed  to  redeem,  and  be  let 
into  posseseiou  of  mortgaged  premises,     id 

5.  The  object  of  a  bill  of  interpleader  is  to 
protect  a  complainant  standing  in  the  situ- 
ation of  an  innocent  stake  holder,  and  where 
a  recovery  against  him  by  one  claimant  of 
the  fund  miglit  not  protect  him  against  a 
recovery  by  another  claimant  Badeau  v. 
Boffers  d:  Record,  209 

6.  It  is  not  necessary  to -file  a  bill  of  in 
terpleader  where  the  holder  of  the  fund  is 
already  a  party  to  a  suit  in  chancery,  brought 
by  one  claimant  against  the  other  to  settle 
the  right  to  the  fund  in  bis  bands.  id. 

V.  In  such  a  case  the  holder  of  the  fund 
should  apply  by  petition  in  that  suit  for 
leave  to  pay  the  fund  into  court  to  abide 
the  event  of  the  litigation  between  the 
other  parties.  id 

8.  If  a  defendant  permits  a  bill  of  inter- 
pleader to  be  taken  as  confessed  against  him, 
It  is  an  admission  that  as  to  him  the  bill 
was  properly  filed,  and  that  he  has  made  an 
improper  claim  upon  the  fund.  id 

9.  Bills  of  interpleader  should  not  be 
filed  except  in  ea^es  where  the  complainant 
can  in  no  other  way  be  protected  from  an 
unjust  litigation  in  which  he  has  no  interest 
Bedell  v.  Jloffman  and  others,  1 99 

10.  "Where  an  original  bill  was  properly 
filed  by  a  creditor  to  reach  the  property  of 
the  defendant  after  the  return  of  an  execu- 
tion unsatisfied,  /uld^  that  a  supplemental 
bill  was  pi'oper  to  reach  subsequently  ac- 
Quirad  property  to  satisfy  the  same  debt 
Jia^er  and  others  v.  Price  and  others,      383 

11.  The  court  will  not  permit  a  party  to 
file  two  original  billa,  and  carry  on  two 
suits  at  the  same  time  against  the  defendant 
to  satisfy  the  same  debt  id. 

12.  An  original  bill  cannot  be  sustained 
either  by  the  parties  or  privies  to  a  former 
suit  for  an  injunction  to  restrain  proceedings 
under  a  decree  in  such  suit  Byckman  and 
Mt  Chain  v.  Kerriochan  and  others, 

18.  Bill  may  be  framed  with  a  double 
aspect,  where  it  is  doubtful  what  relief  the 


complainant  is  entitled  to  on  the  facts  of  hit 
case.     Colton  and  others  v.  Ross  and  others, 

396 

14.  In  such  case  the  relief  prayed  for  may 
be  in  the  alternative;* but  it  njust  l>e  con- 
sistent witli  the  case  made  by  the  biU.     id 

16.  Where  tlie  case  made  by  the  bill  en' 
titles  the  complainant  to  one  of  two  kinds 
of  relief,  but  not  to  both,  the  prayer  should 
be  in  the  disjunctive.  id 

16  So,  if  it  be  doubtful  whether  the  fact^ 
of  the  cose  entitle  him  to  the  s(>ecific  i  vlief 
praj'ed  for,  or  to  relief  in  some  other  f^nn, 
ins  prayer  concluding  for  general  relief 
should  be  in  the  disjunctive.  id. 

17.  In  such  case,  although  the  complain- 
ant should  not  be  entitled  to  the  relief 
specifically  prayed  for,  he  may,  under  the 
general  prayer,  obtain  any  otiier  specifie 
relief,  consistent  with  the  case  made  by  tbs 
bia  U 

18.  But  where  the  complainant  pravs  for 
particular  relief,  and  for  other  relief  in  nd- 
dition  thereto,  he  can  have  no  relief  incon- 
sistent with  such  particular  relief,  although 
it  should  be  fouoaed  upon  the  bill  uL 

19.  Where  the  surriving  complainant  if 
insolvent,  the  defendant  who  liad  demands 
against  the  deceased  and  surviving  com- 
plainants jointly,  will  be  peniiitted  to  file  s 
cross  bill  in  tlie  nature  of  an  original  bill, 
against  the  surviving  complainant  and  the 
personal  representatives  of  the  deceased  com* 
plainant,  and  the  proceedings  in  the  original 
suit  will  be  stayed  until  the  cross  suit  is  in 
readiness  for  a  hearing.  Brown  and  othen 
V.  Stortf,  694 

See  Assignment  and  Assignee,  2.    Costs,  8, 
4,  20.  21,  22,  28,  24.     Debtor  and  Ckkd* 

ITOR,    7,   8.        EXECUTOBS    AND   ADMINISTRA 

toes,  20,  21.  Heirs  and  Devisees.  3. 
Husband  and  Wife,  7,  8,  9,  12,  18,  14 
Injunction,  4.  Lunatics,  10.  Partus. 
PARTmoN,  9, 10, 11, 12.  Revivor,  10, 11, 
12,  13.    Stale  Demands,  1. 

Pleadinos  IL 

Demurrer, 

20.  In  a  suit  for  a  specific  perfonnanec 
of  a  contract  in  relation  to  land,  if  the  bill 
states  tliat  an  agreement  was  made,  oa 
demurrer  to  the  bill,  the  contract  will.^ 
presumed  to  have  been  reduced  to  writing 
and  signed  by  the  parties,  or  fitmr  agents, 
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mfesB  tlie  contrary  appears.    Cotine  y.  OraAor  the  defendant  ^\\\  be  permitted  to  insist 
kean  and  Bleeeker,  177  upon  the  same  matters  lu  liis  answer,     id. 


21.  If  the  agreement,  however,  appears 
m  the  bill  to  have  been  a  parol  agreement, 
ind  no  facts  are  alleged  to  take  the  case 
•ut  of  tt  e  statute,  the  defendant  may  demur 
.0  the  bill  id 

^e^  Hhabavd  and  Wote,  13.    Po«t.  85. 


Plkadings  UL 
Plea. 

22.  A  defendant  cannot  plead  and  answer, 
or  plead  and  demur,  as  to  the  same  matter. 
/Sauzer  and  wife  v.  De  Meyer  A  De  Meyer, 

674 

23.  If  he  answers  as  to  those  matters 
which  by  liis  plea  he  has  declined  to  answer, 
be  overrules  the  plea.  id, 

24.  So  if  a  plea  and  demurrer  are  to  the 
same  part  of  the  bill,  the  demurrer  is  over- 
ruled, id 

25.  If  the  defendant  is  willing  to  give  tl^e 
discovery  sought  by  the  bill,  and  has  a  de 
fence  which  might  be  pleaded  in  bar,  he 
will  have  the  full  benent  of  such  defence, 
if  he  sets  it  up,  and  insists  upon  it  in  his 
answer.  id, 

27.  Where  the  complainant  sets  up  equi- 
table circumstances  in  his  bill,  in  anticipa- 
tion of  a  plea  and  to  defeat  the  same,  the 
defendant  must  support  his  plea  by  an  an- 
swer as  to  those  equitable  circumstances, 
in  addition  to  the  general  denial  thereof  in 
the  plea.  id, 

28.  If  the  answer  admits,  or  does  not  fully 
deny  such  equitable  circumstances,  they  may 
be  used  on  tiie  argument  to  falsify  the  plea. 

id. 

29.  And  if  they  are  denied  by  the  plea 
and  the  answer,  the  complajnant  may  take 
iisue  on  the  plea,  and  prove  the  same.      id. 


32.  A  plea  will  be  OYer-iled  if  it  does 
not  set  forth  any  new  matter,  although  the 
objection  raised  by  it  would  have  been 
valid  if  it  had  been  urged  by  way  of  de- 
murrer to  the  bill.  Coxine  v.  Graham  ana 
Bleeeker,  178 

88.  The  mere  pendency  of  a  suit  in  a 
foreign  court,  or  m  a  court  of  the  United 
States,  cannot  be  pleaded  in  abatement,  or 
in  bar  to  a  suit  for  the  same  cause,  in  a 
state  court     Mitchell  v.  Bunch,  606 

84.  Where  the  complainant  has  omitted 
to  bring  before  the  court  persons  who  are 
necessary  parties,  but  the  (ibjection  does 
not  appear  upon  the  face  of  the  bill,  the 
pro|>er  mode  of  taking  advantage  of  it  is  by 
plea  or  answer.  Mitchell  v.  Lennox  and 
Taylor,  280 

85.  Bnt  if  the  objection  appears  on  the 
face  of  the  bill,  the  defendants  may  demur. 


See  IIUSBAKD  AMD  WiFK,  1 1.    pRAOTICI,  60,  51. 

Plbadimos  IV. 

Anttoer, 

36.  A  defendant  cannot  be  compelled  tc 
answer  a  charge  in  the  complainant's  bill 
which  if  true  would  subject  him  to  an  indict- 
ment or  a  criminal  prosecution.  Leggett  v. 
Poetley,  590 

87.  Where  one  of  the  dcfendante  in  a  bill 
of  interpleader,  by  his  answer,  makes  a  claim 
against  the  complainant  beyond  the  amount 
admitted  to  be  due  and  paid  into  court,  and 
which  is  not  claimed  by  the  other  defend- 
ants, he  will  be  permitted  to  proceed  at  law 
to  establish  his  right  to  that  part  of  his  de- 
mand which  is  not  in  contmversy  with  the 
other  defendants.  The  Prenident,  Direetor% 
ds  Co,  of  the  City  Bank  v.  Bang9  and  othert^ 

570 


30.  If  the  plea  is  falsified  by  the  proofs,      88.  Where  a  plea  to  the  bill   has  been 


the  complainant  will  be  permitted  to  ex- 
amine the  defendant  on  iuterrogatones,  if  a 
discovery  is  necessary.  id 

81.  If  a  plea  is  bad  in  form  only,  but  good 
in  substance,  as  to  the  whole  or  any  part  of 
the  relief  sought  by  the  bill,  and  was  not 
put  in  in  bad  faith,  it  will  be  permitted  to 
stand  as  a  part  of  the  defendant's  answer, 
VOJL.  IJ.  61 


overruled  on  the  merits,  the  same  matter 
cannot  be  set  up  in  the  answer  as  a  bar  to 
the  suit,  without  the  special  |>ermission  of 
the  court     Towntend  y.  Towniend,  41 8 

89.  In  a  suit  for  a  specific  performance 
of  a  contract  in  relation  to  land,  if  the  de- 
fendant in  hia  answer  admits  the  agrecmeitt, 
and  does  not  afterwards  insist  u{Kin  ths 


m 


INDEX. 


■U(t::to  of  fniads  as  a  bar,  lie  cannot  make 
the  obiection  ;  and  no  proof  of  the  agree- 
ment will  be  necessary.  Coxine  ▼.  Oraham 
and  Bleeeker,  177 

40.  If  th«  objectfon  that  the  edntract  was 
not  in  writinff  does  not  appear  upon  the 
face  of  the  biU,  the  defendant  must  either 
plead  that  fact  in  bar,  or  insist  upon  it  bv 
way  of  defence  in  his  answer.  td 

41.  WYiere  the  defendant  in  his  answer 
denies  all  knowledge  of  a  fact  charged  in 
the  bill,  but  admits  his  belief  ns  to  the  fact 
charged,  it  is  not  necessary  for  him  to  deny 
any  mformation  on  the  subject  Don's  and 
Btook$  T.  Mtt^  and  others,  105 

42.  The  complainant  is  entitled  to  atn  an- 
swer to  every  fact  charged  in  the  bill,  the 
admission  or  proof  of  wnieb  is  material  to 
the  relief  sought,  or  is  necessary  to  substan' 
tiate  bis  proceedings  and  make  them  regu- 
lar, id. 

4S.  The  defendant  must  answer  as  to  all 
facts  within  his  knowledge,  or  which  he 
ean  ascertain  from  an  inspection  cyf  books 
and  papers  in  his  possession  or  under  his 


control 


id 


94.  If  the  further  answer  which  is  called 
for  by  the  complainant's  exceptions  can  be 
of  no  possible  use  to  him,  the  first  answer  is 
sofficient,  and  the  exceptions  cannot  be  sus- 
tained. t<i 

45.  As  a  general  rule,  if  the  charge  in  tl>« 
bill  embraces  several  particulars,  the  answer 
should  be  in  the  disjunctive  denying  each 
particular ;  or  admitting  some  and  denying 
the  others,  according  to  the  fact  uL 

46.  Where,  in  a  suit  against  12  defendants, 
an  answer  was  put  in  and  filed,  purporting 
to  be  the  joint  and  several  answer  of  all, 
but  was  in  fact  not  signed  or  sworn  to  by 
one  of  the  defendants,  and  after  a  repticatioB 
was  filed,  proofs  taken,  the  cause  set  down 
for  hearing,  a  motion  for  re-examination  of 
a  witness,  a  denial  of  the  same,  an  appeal 
from  such  decision,  and  a  motion  for  leave 
to  file  a  supplemental  answer,  a  sepai%te  an- 
swer was  tiled  without  leave  of  the  court  by 
the  defendant  who  had  not  joined  In  the 
original  answer,  settingr  forth  subetaDtially 
the  same  defences  asked  to  be  allowed  to  be 
Set  forth  in  the  supplemental  answer;  k  wu 
held,  that  the  separate  answer  was  filed  ir- 
regulurU',  and  it  was  directed  to  be  taken 
off  the  files  of  the  court  The  FulUm  Bank 
t.  Bcaek  and  other;  ]i07 


47.  It  seems  that  where  the  parties  agree 
that  an  answer  may  be  put  in  without  oatB 
or  signature,  it  is  of  course  for  tlte  court  se 
to  order.  id 

48.  An  answer  sboutd  regularly  be  signed 
and  sworn  to,  but  the  signature  and  oath 
may  be  waived  by  the  complainant,  and  the 
filing  of  a  replication  is  erideuce  of  such 
waiver.  id 

49.  Although  a  jurat  to  an  answer  is  not 
in  the  precise  form  prescribed  by  the  rules, 
yet  if  the  answer  is  retained  by  the  com- 
plainant five  months  without  objection,  the 
informality  cannot  be  ur^ed  b}*  him  as  a 
ground  for  refosinff  a  motion  to  dissolve  an 
injunction;  eepeefuiy  where  the  jurat  would 
be  deemed  su&ient  up<m  an  indictment 
against  the  defeudaDt  for  perjury.  Graham 
V.  Stoj^ff,  S21 

50.  The  titles  of  fuitber  answer  must  cor- 
respond with  the  order  under  which  they 
are  put  in.  The  Bennington  Iron  Co.  and 
otkere  v.  CampMl  and  othere^  160 

51.  It  is  improper  to  incorporate  in  an  to- 
swer  to  an  amended  bill  the  wln^e  matter 
of  the  former  answer,  idL  159 

Antb,  ai,  27, 28, 81.    See  also  Cons,  18, 14. 

HUSBAMU  AMD  WiFB,  16. 


pLsaDTiroe  T. 

Jieplieation  and  ssam. 

52.  Where  the^  eemnlainant  replies  to  s 
plea,  he  admits  its  si^mcieney;  and  if  the 
truth  of  the  plea  is  established  the  bill  will 
be  dismissed.  J)o»9  and  othere  v.  M^Mi- 
chad,  845 

5&  If  the  defen^ta,  or  either  of  then, 
deny  the  allegations  in  a  bill  of  interpleader, 
or  set  up  distinct  facts  in  bar  of  the  suit,  tb« 
complainant  must  reply  to  the  answer,  and 
close  the  i>roois  in  the  usual  manner,  before 
he  can  brina  bis  cause  to  a  hearing.  The 
Preeident,  Dtrectore  and  Co.  of  the  City  Bank 
V.  Bang$  and  othera,  579 

54.  But  where  the  defendants  admit  the 
facts  stated  in  the  bill,  and  on  which  the 
right  to  file  the  bill  of  Interpleader  rests,  and 
set  up  no  new  facts,  as  against  the  complain- 
ant, or  in  bar  of  his  suit,  it  seents  to  be  sulE* 
cient  for  him  to  file  a  replication,  and  to  let 
the  cause  dowa  for  a  decree  to'interplsad, 
without  waiting  until  thcproo&aie  taken  fls 
between  the  defendonta  id 
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!>OWER 

fiae  EaoBccrfois  aitd  ADMnnstRAioBs,  10, 11» 
12,  18.     luN,  2,  8.    Will,  7. 


PRACnCR 

r.  JPUin^  hill,  auppltmentdl  hill,  «roff  hill, 

andprveest, 
n.  Appearance. 

III.  MotioM,  order*,  afidamU,  putting  in 
annwer  and  demurrer. 

IV.  Amending  and  dismitting  hill,  and  tab- 
ing  the  bill  pro  tonfeua^ 

V.  Pr0d%tetion  and  in4tpeetion  of  hookt,  ^bc, 
taking  teftimony^  feigned  ittue,  new  trioL 

VL  Hearing  and  re-hearing. 

VIL  Re/erene9  to  mastery  exeeptiims  to  an- 


VII L  Decree. 

IX-  Appeals  from  Vice  Ckanieellor  ;  .refer- 
enee  of  motions  and  causes  to  a  Vvee  Cnan- 
tellor,  and  removal  of  causes  from  m  Vioe 
Chanteellor  to  the  Ckaneellor, 

Pkachcs  L 

JKUinf  hill,  supplemental  hill,  crom  hUl,  msd 
proessi. 


1.  A  BupplemenUl  bill  eannot  be  fi1«d 
without  a  previous  order  of  the  court  giv- 
ing permlBeion;  but  such  order  may  be 
granted  on  an  ex  parte  application.  Atger 
and  others  v.  Price  and  others,  888 

2.  Where  an  injunction  is  asked  for  on  a 
supplemental  bill,  a  copy  of  the  bill  is  usu- 
ally served  on  the  party,  if  he  has  appeared 
in  the  cause,  toffetiier  with  a  notice  of  tlie 
application ;  and  if  the  court  makes  an  or- 
der for  the  injunction,  leave  to  file  the  bill 
it  necessarily  implied  in  sueh  order.  id 

&  On  an  ez  parte  applioation  to  ile  a 
auppleinental  bill,  the  court  only  examines 
the  question  so  far  as  to  see  that  the  privi- 
lege IS  not  abused  for  the  purpose  of  delay 
sikI  vexation  to  the  defendant  ml 

4.  In  a  doubtful  case,  the  court  may  direct 
notice  of  the  application  to  be  given  to  the 
defendants  who  have  appeared.  id. 

ft.  In  no  case  is  the  complainant  in  the 
original  suit  compelled  to  stay  proceedings 
therein,  upon  the  filing  of  a  eroas  bill,  except 
by  a  special  order  of  the  eouit  WhUe  v. 
jSuMidundothtrs, 


sttit,  the  cross  bill  should  be  filed  on  oath, 
and  a  certificate  of  counsel  should  be  ob« 
tatned,  stating  that  he  believes  a  stay  of  pro* 
eeediogs  in  the  original  suit  to  be  necessary 
for  the  attainment  of  justice  in  the  .cause, 
and  that  the  cross  bill  is  not  intended  for 
delay.  m|L 

7«  Notice  of  the  application  for  an  order  t# 
stay  the  proceedings  in  the  original  cause 
should  be  given  to  the  adverse  party.       id 

8.  It  is  not  »  matter  of  course  to  stay  the 
proceedings  in.  the  original  suit  in  any  ease, 
unless  the  defendant  in  the  cross  bill  is  in 
contempt  for  not  answering.  idL 

9.  If  the  cross  bill  is  not  filed  before  or  at 
the  time  of  answering  in  the  original  suit, 
the  delay  must  be  accounted  for,  or  the  pro- 
ceedings will  not  be  stayed.  tdL 

la  It  is  not  too  late  to  file  a  cross  bill  a^ 
ter  the  proofe  in  the  original  suit  are  elosNBd, 
if  the  complainant  in  the  eross  bill  is  willing 
to  go  to  a  hearing  on  bill  and  answer  as  to 
the  cross  suit.  IdL 

11.  If  a  defendant  is  absent  fix>m  hom^ 
and  no  person  can  be  found  at  his  place  of 
abode,  a  subposna  may  be  served  at  hit 
store  or  place  of  business,  by  delivering  tha 
same  to  his  clerk  or  servant  Smitk  v. 
Parke,  208 

Post.  14, 15,  18,  40,  52. 

PaAoncoB  IL 
Appearance, 

12.  An  order  for  the  appearance  of  anon- 
resident  infant  defendant  must  be  obtained 
and  published  or  served  in  the  same  manner 
as  in  the  case  of  adult  defendantsi  Tko  Oii- 
tario  Bank  v.  Strong  and  others,  801 

13.  And  if  the  infiint  does  not  appear  hj 
guardian  within  twenty  days  after  the  expn 
ration  of  the  time  limited  m  the  order,  m 
complainant  may  apply  to  the  court  to  ap- 
point a  guardian  ad  litem  to  appear  and  an- 
swer for  such  infant  id 

PaACTiCB  m. 

Motions,  orders,  afidavits,  putting  in  answm 
and  demurrer. 


6.  If  the  complainant  in  th«  erois 
wishes  to  stay  proeecdinga  in  the 


I4k  After  both  the  original  and  cross  suiti 

184kre  at  issue,  or  in  a  situation  to  be  heard,  the 

oofflplainaat  in  the  cross  suit  may  have  an 

bUl  order  that  they  be  heard  together.  JflUt*  r. 

ongaMJBuloidandotMm'h  184 
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16.  Bnt  the  deUj  of  the  complainant  in 
the  crois  suit  will  not  be  permitted  to  delay 
the  hearing  of  the  original  cause.  ii 

1ft.  Where  an  order  to  stny  the  proceed 
ings  in  a  cause  pending  in  iIma  court  is  prop- 
er, the  party  must  apply  to  the  court  upon 
petition.  Jbyekman  i  M'Cfiain  v.  Kema- 
ehan  and  othertf  26 

17.  An  affidavit  to  set  aside  proceedings 
for  irregularity,  should  be  made  either  by 
the  pafty  or  his  solicitor.  The  affidavit  of 
the  counsel  is  not  sufficient,  unless  an  excuse 
is  shown  for  dispensing  with  the  affidavit  of 
the  party  or  the  solicitor.  7%tf  People  v. 
Spatdding,  826 

18.  An  affidavit  may  be  sworn  to  before 
any  proper  officer,  although  he  is  counsel  for 
one  of  tne  parties,  or  is  a  partner  of  the  so- 
licitor in  the  cause.  id 

19.  The  rule  prohibiting  the  solicitor  or 
attorney  of  a  party  from  taking  the  affida- 
vit, is  confinea  to  the  solicitor  or  attorney 
on  record.  id 

20.  The  provision  of  the  revised  statutes 
prohibiting  a  master  from  acting  as  such  in 
a  cause  in  which  he  is  counsel,  does  not  ex- 
tend to  the  mere  taking  of  an  affidavit    id 

21.  After  a  general  order  for  further  time 
to  answer,  the  defendant  cannot  put  in  a 
demurrer,  except  on  special  leave  by  the 
court ;  and  if  he  put  in  such  demurrer  with 
out  leave,  it  will  be  ordered  to  be  taken  off 
the  files  for  irregularity.  Btkrrall  v.  Raine- 
teavXf  381 

*22.  The  125th  rule  does  not  authorize  the 
vice  chancellor  or  master  to  grant  a  cham- 
ber order,  giving  the  defendant  further  time 
to  demur.  To  obtain  such  an  order,  the  ap- 
plication must  be  made  to  the  court,  and 
the  order  must  be  entered  with  the  register 
or  elerk.  id 

See  Costs,  10,  16,  16,  17. 
Pbactick  IV. 

Amending  and  din  listing  billy  and  taking 
the  bill  pro  eon/eteo: 

2«S.  A  bill  cannot  be  amended  by  inserting 
therein  facts  known  to  the  complainant  at 
the  lime  of  filing  the  bill,  unless  some  ex- 
cuse is  given  for  the  omission.  Whitmarth 
?.  Campbell  and  othre,  57 


I  24.  When  amendmenta  are  made  to  a 
bill,  if  the  complainant  files  or  serves  an  en^ 
tire  new  bill,  incorporating  therein  as  weQ 
the  original  matter  as  the  amendmenta,  hf 
must  distinctly  desijernate  the  amendments 
in  the  new  bill.  The  Bennington  Iron  Co, 
and  other 9  v.  Campbell  and  other;  159 

25.  If  the  am^dments  are  not  noted  upon 
the  new  bill,  the  defendant's  solicitor  may 
refuse  to  receive  the  copy  of  the  bill  which 
includes  such  amendmenta.  id 

26.  The  defendant's  solicitor  should  either 
decline  receiving  the  amended  bill  where 
the  amendments  are  not  noted  upon  it,  or 
he  should  ascertain  what  the  amendments 
are,  and  answer  the  amendments  only. 

Id  160 

27.  But  if  this  eoui^e  is  not  pursued  by 
the  defendant,  the  complainant  can  only 
avail  himself  of  the  objection  by  ezceptine 
to  the  answer  for  impertinence.  id 

28.  The  provision  of  the  revised  statute 
authorizing  the  representatives  of  a  decftased 
complainant  to  amend,  relates  only  to  such 
amendments  as  the  deceased  party  might 
have  made,  if  living ;  and  does  not  author- 
ize the  insertion  of  any  matters  by  way  of 
amendment  which  have  arisen  since  the  fil- 
ing of  the  original  bill  J>ougla99  v.  Sher* 
many  858 

29.  If,  by  the  complainant's  own  act  or 
procurement,  the  object  of  the  suit  is  de- 
feated, he  cannot  be  permitted  to  discontinue 
without  costs.  Uammereley  and  Dyett  v. 
Barker  and  Chapman^  872 

80.  The  provision  in  the  revised  statutes^ 
which  exempts  the  party  dismissing  his  own 
bill  fi*om  costs  in  certain  cases,  only  extends 
to  those  cases  where  prima  facie  be  would 
not  be  chargeable  with  costs  on  a  decree 
dismissing  the  bill  at  the  hearing ;  as  in  the 
case  of  suits  by  executors  in  right  of  their 
testators.  id 

81.  If  the  complainant,  prima  faeie,  would 
be  chargeable  with  costs  if  the  suit  was  de- 
cided against  him  at  the  hearing,  the  court 
will  not  examine  the  whole  merits  of  ths 
cause  merely  to  ascertain  whether  there  are 
any  equitable  circumstances  which  might 
excuse  him  from  the  payment  of  costs.     «t 

82.  The  rule  requiring  an  affidavit  of  regu- 
larity on  bills  taken  as  confessed  applies  ts 
mortgage  cases  only.  The  affidavit  is  proper, 
however,  in  other  cases,  of  bills  tslsen  ai 
confessed  under  the  revised  Matutss,  is  eoa* 
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bie  fke  court  tc  ascertain  whether  tlie  <1e> 
fendantd  have  been  pei'tfoiially  served  with 
proceA-s  or  whether  tliev  are  proceeJrd 
agiiiiiiit  as  alMentees;  ana  a  8hoit  affidavit 
for  this  purpose,  not  exceeding  two  or  three 
folios,  Miuy  be  allowed  ou  taxation,  if  it  ha.^ 
been  actually  made  and  uaed.  Roger*  v. 
Rogers,  46u 

See  CoftTS,  18, 19, 25.    Husband  and  Wife,  4. 

pLKADINtiS,  8. 

PaACTICE  V. 

Production  and  inspection  of  hoohn,  tte. ;  ta- 
king tettiiiiony,  jeigned  ittue,  new  trial, 

33.  It  is  a  matter  of  course  to  allow  the 
conu)luinant  to  inspect  the  books  and  papeiv 
of  the  defendant,  referred  to  in  his  answer, 
and  thus  made  a  part  thereof.  And  the  de- 
fendant may  be  coni|Killed  to  produce  them 
witiiin  a  reasonable  time,  although  they  are 
in  the  hands  of  liis  agent  in  a  foreign  coun- 
try.    £ager  v.   WisynUl  and  Price,         869 

84.  Where  the  intention  of  the  court  is 
to  permit  a  party  to  produce  or  deliver  over 
books  and  papers  or  any  other  thing,  on  his 
own  ex  parte  affidavit  merely,  he  is'lirected 


stipulation  that  the  defendant  should  have 
15  days  to  produce  testimony  on  his  part, 
after  the  exatnination  of  a  witness  named 
o.i  the  part  of  th'^  complainant  hud  closed, 
it  WIS  held,  that  this  fact  siiould  have  been 
itated  in  the  affidavit  presented  to  the  chan- 
cellor upitn  the  ex  parte  apfdication,  in  or- 
der that  a  similar  provision  might  have  been 
inseiled  in  tiie  order  granted  by  him:  it 
was  also  he!d,  that  the  affidavit  should  hav« 
Htated  that  the  time  to  produce  witneases 
had  been  once  extende«l  by  stipulation,  that 
the  chanceUor  might  have  taken  this  cir- 
cumstance into  consideration  in  deciding 
upon  the  propriety  of  granting  further  time. 

id 

39.  Where  a  bill  filed  by  a  corporation 
aggregate  to  foreclose  a  mortgage,  is  taken 
as  confessed  against  an  absentee,  and  a  re- 
ference is  made  to  a  master  to  take  proof 
of  the  facts  and  circumstances  stated  in  the 
bill,  it  is  proper  under  the  revised  statutes 
(2  K.  S.  187,  sec  128)  to  examine  the  offi- 
cera  of  tlie  corporation  aa  to  the  paymentc 
which  ought  to  oe  credited  on  the  mortgage. 
JVitf  Ontario  Rank  v.  Strong  and  others,   301 

40.  Where  the  defendanta  in  a  suit  are  not 
personally  served  with  process  and  do  not 


to  produce  and  deliver  the  same  on  oath  [appear,  a  reference  must  be  made  to  a  mas- 


generully. 
othirs, 


432 


Hallett  and  wife  v.  Hallett  atidXAsv  to  take  proof  of  the  facts  and  circum- 
stances stated  in  the  bill  before  a  decree  can 
be  made.  Aymerw,  Gault  d*  McXatnara,  284 

41.  Where  a  ]>arty  is  examined  as  a  wit- 
ness between  other  parties  in  the  suit,  he  is 
always  examined  subject  to  all  just  excep- 


35.  But  where  it  is  referred  to  a  master 
to  8ui)crintend  the  production  or  delivery, 
or  the  party  is  directed  to  produce  and  de- 
liver oil  oath  before  a  master,  or  under  the 

direct itpi  of  a  master,  all  parties  interested  tions,  and  if  he  is  interested,  the  objection 
in  the  production  or  delivery  may  exaininejmay  be  taken  at  the  hearing,  although  it  has 


such  party  as  to  the  fact,  whether  the  order 
of  tile  court  has  been  fully  aud  fairly  com- 
plied with.  id. 

36.  In  such  caaes  the  master  should  allow 


not  been    previously   made. 
Bank  v.  Atioaltr, 


Tiu 


Mohawk 
54 


42.  But  in  ordinary  cases  the  objection  to 
a  witness  must  be  made  at  the  time  of  his 
a  reasonable  time  to  inspect  the  books  and j examination,  or  before  the  closing  of  tlie 
papers  delivered,  and  to  prepare  interroga-  proofs  in  the  cause.  id, 

tones  fur  the  examination  of  tUe  party  if  ne- 


cessary. 


id. 


37.  Where  an  order  to  produce  witneaaes 
had  been  extended  by  the  agreement  of  the 
j>arties,  it  was  Juld,  that  an  order  to  extend 
the  tune  to  produce  witnesses,  obtained 
ui>on  an  application  ex  |>arte  to  the  chancel- 
lor, after  tne  time  limited  in  the  iirot  order 
had  expired,  but  befoj'e  the  expiration  of 
the  time  as  enlaiged  by  the  agreement,  was 
regular.  Fitch  and  •aiwtlier  v.  Jiazeltine 
mud  another,  416 

88.  But  where  the  agreement  to  enlarge 
the  tune  to  produce  wituesseB  euutaiued  a 


43.  "Where  a  feigned  issue  is  awarded,  the 
court  may  impose  such  restrictions  on  the 
|>arties  as  will  prevent  all  fraud  or  surprise 
upon  the  trial  of  such  issue.  Apthorp  and 
others  v.  Couutock  and  others,  48i 

44.  Where  tlie  court  of  chancery  direct* 
an  action  to  be  brought,  although  particular 
directions  are  given,  the  parties  in  other  re- 
specta  are  left  to  their  legal  rights,  and  the 
application  for  a  new  trial,  in  such  a  cose, 
must  be  made  to  the  court  of  law  in  which 
the  action  is  brought,  and  fubject  to  the 
i*ules  which  govern  such  court  in  other  < 
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45.  Where  an  iwiie  is  directed,  it  is  to  in 
lonn  the  conscience  of  the  chanoellor,  and 
the  application  lor  a  new  trial  must  be  made 
io  this  court.  id 

4&  The  oonrt  of  chancery  will  not  direct 
a  new  trial  of  a  feii^ned  iMue,  merely  on  the 
ground  that  improper  testimony  was  i^ceiv- 
ed  on  the  trial,  or  that  thejudge  rejected  that 
which  was  proper,  if  on  the  whole  facts  and 
ciroumstanG«8,  the  chancellor  is  satisfied  the 
result  outfht  not  to  hare  been  different  if 
such  testimony  had  been  rejected  in  the  one 
ease  or  received  in  the  other.  id. 

Bee  CoNTDfPT,  1 ,  2.     Cotns,  1K12.    Exvcu 
TOBs  AND  Administrators,  18,  19.     Hus- 
band   AND   Wirm,   10.      JuBisDicnoN    or 
Caanokrt,  16,  15,  17.     Paetition,  5,  6,  7 

PkAcncK  VL 

Searing  and  rehearing. 

4tl.  The  court  will  not  hear  a  cause,  mere- 
ly to  decide  a  claim  for  costs,  although  tlie 
parties  compromise  the  suit,  reserving  tlie 
question  of  coets  for  the  decision  of  the  court. 
Stewart  and  others  v.  EUice,  604 

4SL  If  the  whole  ground  of  the  suit  has 
been  removed  by  the  death  of  the  compluiu' 
ant,  the  court  will  not  hear  an  argument 
merely  to  determine  a  question  of  oostsw 
Johnmm  v.  Thotna^  877 

49.  If  a  cross  bill  is  taken  as  confessed,  it 
may  be  used  as  evidence  against  the  com- 
plainant in  the  original  suit,  on  the  hearing, 
and  will  have  the  same  effect  as  if  he  had 
admitted  the  same  facta  in  au  answer.  White 
T.  BtUoid  and  others^  164 

60.  If  at  the  hearing  the  plea  is  not  found 
to  be  true,  it  will  l>e  overruled  as  false,  and 
the  complainant  will  be  entitled  to  a  decree 
as  on  a  bill  taken  as  confessed.  Dowe  and 
othert  V.  McMiehael,  845 

61.  If  a  plea  is  overruled  as  false,  tlie 
complainant  will  not  lose  the  benefit  of  an 
answer  if  a  discovery  is  necessary ;  but  he 
may  have  an  order  to  examine  the  defend 
ant  on  interrogatories,  before  a  master,  as  to 
the  discovery  sought  by  the  bill.  id 

62.  If  a  supplemental  bill  is  unnecessarily 
or  improperly  tiled,  it  may  be  dismii«sed  at 
the  hearing,  althoujrh  the  defendant  obtains 
a  decree  on  the  original  bill.  Eager  and 
Qthera  v.  Price  and  other;  834 

68.  Where  one  of  two  defendants  was 


examined  as  a  witness  for  the  compYsi ns  Tt, 
subject  to  all  just  exceptions,  and  his  te«ti- 
mony  upon  the  hearing  was  rejected  upoo 
the  ground  of  interest,  and  a  final  decree 
has  been  made  in  the  cause,  a  re-beariog 
will  not  be  granted  to  enable  the  complain- 
ant to  release  tbe  interest  of  the  witness  and 
to  re-examine  b.m.  Ihmkam  t.  WinmuM  and 
Dunhantf  24 

64.  After  a  decree  in  the  cause,  it  reqnires 
a  very  special  case  to  justify  the  court  in 
opening  the  proofs,  even  to  establish  a  new 
fact  which  a  party  has  neglected  through  in- 
advei*teDce  io  prove.  id. 

66.  A  new  trial  or  re-hearing  it  never 
granted  to  enable  a  party  to  obtain  cumula- 
tive testimony,  or  for  the  pur|>ose  ot  contra- 
dicting witnesses  examined  by  ti»e  adverse 
party.  id. 

See  Costs,  8,  4.     Pleadi:«os,   28,   68,  54 
RxvivoB,  8,  9. 

PRAcnca  VIL 

Reference  to  matter;  exeeptiwi$  to  antwer. 

66.  On  a  reference  to  a  master  to  settle 
the  rights  of  the  defendants  in  a  bill  of  in- 
terpleader, OS  between  themselves,  tlie  court 
will  give  them  the  benefit  of  a  discovery, 
as  against  each  other,  if  they,  or  either  of 
them,  desire  it.  The  President,  Direr tor», 
and  Compang  of  the  Oitg  Bank  v.  Bangi 
and  othere,  &7C 

67.  Where  the  master  reported  an  answei 
insufficient,  and  upon  exceptions  to  his  re- 
port the  same  was  coufinued  by  default, 
and  a  second  answer  was  referred  to  ths 
master  upon  the  old  exceptions,  held,  that 
the  defendants  were  nrecluded  from  object- 
ing that  the  original  exceptions  were  not 
well  taken.     Eager  v.  Witwall  and  Priee, 

86S 

68.  If  an  answer  is  sufficient,  the  com- 
plainant must  riise  all  his  objections  to  it  in 
tife  first  instance,  and  he  will  not  be  per 
mitted  to  make  any  objections  to  the  sec- 
ond answer  which  were  not  raised  by  ex- 
ceptions to  the  first  id 

69.  If  any  of  the  exceptions  to  an  answer 
are  not  well  taken,  the  defendant  must  hare 
that  question  settled  in  the  fii-^t  instance, 
and  befbre  he  submits  to  answer  further,  or 
he  will  be  compelleiT  to  answer  those  excep- 
tions fully,  unless  the  court  thinks  pi-oper  te 
relieve  him,  on  terms  fi-om  the  ttousequences 
of  hii  neglect.  .    ill 
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Company  of  the  Oitg  Bdnk   y.  Dang$  mnd 

es.  Where  the  suit  it  not  iif  readiness  fci 

m  deoi«ioH  aa  Ust^teii  the  ilefeiniiiriU,  th« 
court  mwt]^-  dec'id*»  that  th«  hJJt  u  pruy^rly 
laM,  Hih\  Jiamiflses  the  comp1«ii4^iif  with  hu 

fiction 


to.  Where  exeeptions  to  a  former  aniwer 
mod  arDtiEidtuQiiU  tP  the  hUt  ure  Atieweied 
logetlnfr,  if  iidUier  thu  eitiepUoEhs  nor  tin; 
«niejjdirieiitd  at-e  fully  mnnvvVi^d,  thu  coiii- 
pkiiiiiiit  rnaj^  file  new  eiceptiuus  fuuiMltHl 
on  tho  new  matter  introduce  J  inlo  I  lie  b'di 

by  way  of   miit?ijJnieijt     TAe  Btnnin.gUin  ^  , -      

Iron  Companif  und  Qtkert  y.  Camp^eU  anj*^****^  "P  "^  that  U me;  and  cJiieei*  an  a^t 
Others,  160'^'^  ''*  t'roajflit.on  iaatie,  *r  a  rt^fer^nee  to  aa- 

|c«rtiiiii  aiiJ  MtEie  the  rt^^hti  *if  the  defend- 

61.  If  the  new  exeeptions  are  not  sub-  '*"**  ^  ^**  ^"°**  *"  controversy.  .    id, 
mitted  to  by  the  defendant  within  the  dji^htl 

days  allowed  fur  that  purpose,  [ht*  aii^iw*!!-*!  •*?-  Where  a  bill  of  interpleader  is  filed 
should  by  an  order  be  referrtni  ujjon  th«|*f^***^'  **"  ikfendants,  and  oik*  yf  them  it 
new  exceptions  and  upon  suchftf  the  old  ex-h***  ff^nranaliy  serred  with  jjr^jce-iii,  aud  does 
eeptions  as  are  not  sufficieuUy  auswertiJ.  id,  "'**'  ^IM^^*"*"*  ^"^^   the  bill   h  taken  ha  <soii- 

fesaed  ui^ainst  hiiu,  the  defiii*diiiit  who  ap- 

62.  Where  the  new  exceptions  are  sub-ip***™  *''l  ^^^  ^t?  ejititled  tw  the  jKi^wdsioa 
mitted  to,  the  answer  must  bereftirred  ufH^D'J*^  ^^  ^^"^  ""^'^  ^^^^  expirarion  of  the  tinie 

limited  by  the  stature  for  the  otlier  defend- 
ant l(t  apj*ar,  tiul^s:!  he  givt*  Micunty  to  re- 
jiay  the  fund  im  ease  the  other  de^etidant 
ap^ieunt  Atid  ti4tiibli:<hea  hla  right  to  the  same. 
Atfjaer  v,  Oault  ^  J/ciV^Mcera,  284 


the  old  exceptions  which  are  not  suHicieiitly 
answered,  withiu  ten  days  aftej-  the  auewer 
w  put  in.  {fi 

63.  New  exceptions  for  insufficiency  eaa- 
not  be  taken  to  the  further  answer,  foiinded 
upon  the  matter  of  the  ori^^iual  bilJ  oMly.  id 

64.  Where,  the  reference  is  upon  the  new 
«iception«  alone,  the  master  eanuot  inquire 
whether  the  old  exceptions  were  fully  a*i- 
swertjd,  or  whether  any  part  of  the  urjgiuai 
bill  to  which  tiie  old  exceptions  did  not  re- 
late was  answered  by  the  first  atuiwer  of  the 
defendant.  id 

66.  If  the  new  exeeptions  dearly  relate  to 
the  original  bill  and  not  ^  the  aniendiaente 
thereto,  the  dt^fendac^t  may  move  to  take 
them  from  the  files,  for  irregulitrity  ;  or  if 
he  has  doubu  uji  the  subject,  he  ruuy  itrj^a 
the  objection  beloie  the  maatftr  ou  the  re- 
ference, ifi 


^  66.  Where  the  reference  on  aueh  excep- 
tions has  been  proceeded  in,  if  they  do  not 
relate  to  the  amendments,  the  exeeptiuiis 
will  be  permitEed  to  rtiuiniii  on  the  ttltu ;  but 
the  maiitet*d  ri^port  ut lowing  the  new  exeep- 
tions will  be  overruled.  id 


Ante,  27,  39,  40.     See  also  Exkcutora  axd 
Administrators,  18,  19. 
8.     Partition,  6. 


70.  Where  a  bill  is  filed  by  a  creditor  or 

fur  tfie  pnyruent  of  a  particular  legacy,  if 
the  dereuilani.  admits  a  sufficiency  of  assets, 
a  Jectm^  fur  the  payment  may  L)e  ma<le  with- 
out any  geueral  account  oi  Uie  estate,  or 
notice  to  the  other  creditors  or  legatees. 
Ilaikit  it  Davis  v.  HalUtt  mnd  others,        15 

71.  If  the  complainants  do  not  proceed 
with  due  diligence  under  a  gem^ral  decree 
fnr  an  a<!eount,  any  person  coming  in  under 
the  decree  will  be  permitted  to  proseouto 
the  nult,  and  may  Al^  a  supplemeutal  bill  if 

eAsary,  ij,  i^ 


12.  But  if  it  appears  by  the  answer  that 
there  is  a  sufficiency  of  aasets,  the  decree 
roufit  be  for  a  geuenU  account  and  distriba- 
tioit  of  the  fund  among  all  those  who  may 
conie  iii  aud  eatablish  their  claims  under  the 
decriea  id 


Practice  VIII. 
Decree, 


73.  Where  the  decree  is  final  as  to  any 
branch  of  the  cause,  or  as  to  nuy  of  the  par- 
ties thereto,  it  tuu^t  be  enrolled  before  a 
deed  can  be  executed  on  a  wile  under  the 
MoRTOAOiL  6  7^i*^™™*t  *'»*i  bt4ore  an  executioa  can  be  ia- 
'  '  sued  to  Hiifor4:e  a  |Hirf^*rnmj|ce  of  such  deoreei 
MiHthorne't  exrs  v.  Tompkins*  exrs,        102 


71,   If  the  enrolment  of  any  subsequent 
.deeree  is  necessary,  it  is  to  be  made  by 
67.  If  a  bill  of  interpleader  ia  ripe  fur  a'^*'"^^""*"'^^  ^°^  '**«  record  of  the  first  enrol 
decision,  as  between  the  defend* nt<t,  as  well,™^"^  id, 

To^tZ\Tl'Jir  "^'|^';*^^»Y.'^-'''»''J^JJ)H    ^5.  Practice  a.  to  settling  decree,  and 
court  seHled  the  conflK-ting  claims  of  the  Special  ordei*     Hoaers  v.  Soaers.  4AC 


Earties,  and  make*  a  fijml  decn-*  tiii  f  he  firstl 
earing.      The    President,   Directors,    and\ 


Rogers  v.  Rogers, 
See  CoaiB,  9, 10,  24 
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Practice  IX. 

Appeal  from  'vice  chancellor  ;  refereticfi  of 
motions  and  causes  to  a  pice  chancellor, 
and  removal  of  causes  from  a  vice  chan- 
cellor to  the  chancellor, 

76.  Where,  upon  an  appeal  by  a  defend- 
ant from  an  interlocutory  decision  of  a  vice 
chaneellor,  such  decision  is  reversed  hy  the 
chancellor,  with  costs,  and  no  order  is  ob- 
tained to  remit  the  proceedino^  to  the  rice 
chancellor,  the  defendant  may  either  cause 
the  order  to  be  enrolled,  and  obtain  an  exe- 
cution for  his  costs  on  the  appeal,  or  he  may 
proceed  as  for  a  contempt,  and  apply  for  an 
attachment  against  the  complainant  for  the 
iM»w>ayment  of  the  costs.  Brockway  dt 
MeFarlandw,  Copp,  678 

77.  Whether,  on  an  appeal  from  a  decision 
of  a  vice  chancellor  denying  an  ex  parte  ap- 
plication, the  appellant  can  bring  on  the 
arffumeot  of  the  appeal  ex  parte  f  Qusere. 
White  y.  Buloid  and  others^  47  5 

7&  Where  a  suit  comes  up  by  an  appeal 
from  a  vice  chancellor,  if  the  present  vice 
chancellor  of  the  circuit  from  which  the 
suit  came,  was  originally  of  counsel  in  the 
cause,  tl>e  suit  will  be  retained  by  the  chan- 
cellor. Souzerjand  wife  v.  Be  Meyer  and  De 
Meyer,  mb 

79.  Appeal  causes  are  to  be  placed  on  the 
calendar  of  the  chancellor  as  of  the  san>e 
date  at  which  they  were  originally  entitled 
to  be  placed  on  the  calendar  of  the  court  be- 
low.    Belknap  v.  Tretnble  and  others ^      277 

80.  On  appeal  from  an  interlocutory  order 
of  a  vice  chancellor,  the  question  of  affirm- 
ing or  reversing  his  decision  must  depend 
upon  tlie  facts  which  were  before  him  at  the 
time  the  decision  was  made.  White  v.  Bu- 
hid  and  others,  164 

81.  Practice,  under  tlie  revised  statutes, 
as  to  removing  cause  from  a  vice  chancellor 
to  the  chancellor  before  hearing,  and  as  to 
referring  causes  and  motions  to  a  vice  chan- 
cellor for  his  decision.  Ames  v.  Blunt  and 
others,  94 

82.  If  a  cause  commenced  before  a  vice 
chancellor  is  directed  to  be  heard  by  the 
chancellor,  the  whole  cause  is  before  the 
chancellor;  and  all  orders  and  decrees  there- 
after made  by  him  are  to  be  entered  with 
the  register  or  assistant  register.  id. 

88.  Where  the  chancellor  holds  a  term  of 
Um  vice  chiAoeUot*&  QOurt«  the  orders  and 


decrees  male  by  hinf  af«  to  be  entered  WrtI 
the  clerk  of  the  vice  chancellor.  id, 

84.  Where  the  vice  chancellor  has  been 
counsel  in  a  cause  pending  before  him,  or  if 
otherwise  legally  incompetent  to  deoide  the 
same,  or  any  motion  or  petition  in  the  caote, 
the  chancellor  may  direct  the  same  to  bs 
heard  before  himself,  or  he  may  refer  the 
same  to  the  vice  chancellor  of  any  other 
circuit  id, 

85.  When  a  cauM  pending  before  the 
chancellor  is  in  readiness  for  a  hearing, 
either  party  may  apply  for  leave  to  have  it 
heard  tiefore  a  vice  chancellor.  mC 

86.  Tlie  petition  for  such  reference  shoold 
state  the  situation  of  the  cause  ;  and  notice 
of  the  application  must  be  given  to  the  ad- 
verM  party.  ii 

87.  If  a  greater  number  of  causes  are 
placed  on  the  calendar  of  the  chancellor,  or 
submitted  to  him,  than  he  can  hear  and 
decide,  he  wilt,  wHhout  any  application  from 
either  party,  refer  such  causes  as  he  thinb 
proper  to  the  vice  chancellors.  id, 

88.  Principles  on  which  selections  of  caoses 
for  the  decision  of  vice  chancellors  will  bs 
made.  id. 

89.  Where  the  order  referring  a  cause  to 
a  vice  chancellor  to  hear  and  decide  the 
same  is  general,  the  whole  cause  is  before 
him,  and  all  subsequent  orders  and  proceed- 
ings therein  are  to  b^  made  and  had  before 
the  vice  chancellor.  id. 

90.  Where  some  particular  motion  or 
branch  of  a  cause  only  is  referred  to  a  vice 
chancellor,  the  genei*al  proceedings  in  the 
cause  must  continue  to  be  had  before  the 
chancellor.  id. 

91.  If  a  special  motion  or  other  8p^.al 
application  is  referred  to  a  vice  chancy J'or 
for  his  decision,  the  chancellor  may  a*,  (he 
same  time  direct  that  all  other  Droc^^mgf 

be  haa  an^  L*Afd 
il  9% 


and  questions  in  the  cause  I 
before  such  vice  chancellor. 


See  Appkal,  1,  2,  3,  4.     Costs,  1.  2. 


PRINCIPAL  AND  AGENT. 

Under  the  regulations  of  the  chamber  of 
commerce,  the  agent  is  entitled  to  two  and 
a  half  per  cent  for  effecting  i  loan  of  money 
and  becoming  security  for  the  re-payraeiA 
thereof;  but  he  ia  not  entit'ed  to  on  addi 
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tionAl  eommiMioo  .or  paying  over  the  money 
to  tlie  ]>rinci{>ul  or  upon  liU  orders.  Cotton 
r   Dunham  d:  Wadstoorth,  268 


PRINCIPAL  AND  SURETY. 

1.  Where  the  creditor,  without  the  consent 
of  the  surety,  makes  a  valid  and  binding 
contract  with  the  principal  debtor  to  give 
him  further  time  of  payment,  the  surety  is 
discharged.     Sailly  v.  Mtmore,  497 

%.  So  he  will  be  discharged  by  any  ar- 
rangement between  the  principal  debtor  and 
the  creditor  which  operates  as  a  fraud  U|X)n 
the  surety;  as  where  the  money  has  been 
offered  to  the  creditor,  and  he,  without  the 
consent  of  the  surety,  requested  the  debtor 
to  retain  it  longer.  So  wliere  the  creditor 
fraudulently  colludes  with  the  debtor  to 
conceal  from  the  surety  the  fact  of  the  non- 
payment of  the  debt  uatil  the  debtor  becomes 
insolvent.  id. 

8.  But  a  mere  consent  of  the  creditor  to 
•  delay  because  the  principal  debtor  has  not 
the  abdity  to  make  immediate  payment,  and 
without  any  new  cousidration,  does  not  dis- 
charge the  surety.  id. 

See  Assignment  and  Assignee,  8,  4.     Juris- 
diction OF  Chamcsey,  82. 


JRODUCTION    AND   INSPECTION    OF 
BOOKS,  Ac 

See  Pbactick,  88,  84,  85,  86. 

PROMISSORY  NOTES. 

See  Bills  of  Exchanoe  and  Promissory 
Notes. 


PUBLIC  POLICY,  PRINCIPLES  OF. 
See  Executors  and  Administrators,  2. 

R 

RECEIVER. 

1.  A  receiver  cannot  be  appointed  to  de 
prive  the  defendant  of  the  possession  of  his 
property,  ex  parte,  without  giving  him  an 
opportunity  to  be  heard  in  relation  to  his 
ngbts,  except  in  very  special  eases,  as  where 
be  is  out  of  the  jurisdictioo  of  the  court 
Verptanck  and  oihtrt  v.  Tk$  MercatUiU  In*. 
Co.  of  N.  Y.  dt  Barker,  488 


2.  In  cases  where  it  is  proper  to  appoint  a 
receiver  ex  parte,  the  particular  circnm- 
stances  which  render  such  a  summary  pro- 
ceeding necessar}*,  should  be  distinctly  sttited 
in  the  bill  or  petition  on  which  the  applica- 
catiun  is  founded.  id, 

8.  The  receiver  of  a  moneyed  corporation, 
appointed  under  the  41st  section  of  the  title 
of  the  revised  statutes,  which  directs  the 
manner  of  proceeding  against  corporations 
in  law  and  equity,  unless  his  powers  are  re- 
stricted by  the  onler  appointing  him,  is  ab- 
Milntely  vested  with  all  the  property  and 
effects  of  the  corporation  ;  ana  he  may  dis- 
|K)se  thereof,  and  distribute  the  proceeds 
among  the  stockholders.  id, 

4.  But  a  receiver  appointed  under  the 
provisions  of  the  30th  section,  is  a  mere  com- 
mon law  receiver,  to  protect  the  fund  durinff 
litigation,  and  he  has  no  powera  except  sucn 
as  are  conferred  by  the  order  appointing 
him.  ii 

6.  Where  two  creditors  had  filed  separate 
bills  against  the  debtor  to  rench  his  property, 
and  in  one  suit  a  receiver  had  been  appointed, 
and  in  the  other  an  injunction  granted,  re> 
straining  the  debtor  from  parting  with  hii 
books  and  papers,  and  from  collecting  hii 
debts,  <&c.,UfK>n  an  application  to  the  court, 
he  was  directed  to  deliver  over  to  the  re- 
ceiver appointed  in  the  first  suit,  all  the  prop- 
erty and  effcct-s  in  his  hands,  together  with 
his  books  and  papers,  to  be  collected  and 
converted  into  money,  for  the  benefit  of  such 
«»f  the  parties  as  it  should  subsequently  ap- 
pear were  entitled  to  the  same.  Osborn  and 
another  v.  Heyer  and  Burdett,  842 

6.  Where  the  defendant  is  restrained  by 
injunction  from  collecting  his  debts,  and  pre- 
servinir  or  disposing  of  perishable  property, 
it  is  the  duty  of  the  complainant  to  apply 
for  the  apfiomtment  of  a  receiver;  ancl  if 
he  neglects  to  do  so,  the  court  will  dissolve 
the  injunction  so  far  as  to  permit  the  de 
fendant  to  collect  the  debts  and  dispose  of 
the  property  himself.  uL 

See  Assignment  and  Assignee,  6.  Contemtt. 
6,  8.  Costs,  5.  Guardian  and  Ward,  17 
18,  19.     Partnership,  2,  8. 


REPLICATION. 
See  Pleadings 

REVERTER. 
See  HioHWATB,  1 
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REVIEW,  BILL  OF. 
See  JuiusDioTioN  OF  Chancbut,  2. 

REVIVOR. 

1.  Where  the  cause  of  action  against  n 
deceased  party  does  not  survive,  but  some 
tiiird  person  becomes  vested  with  his  in- 
terest or  subject  to  liis  liabilities,  the  com- 
plainant may  ^ect  to  proceed  without  re- 
Tiring  the  suit  against  the  representatives 
of  the  deceased  party,  provided  a  perfect 
decree  can  be  made  between  the  survivors 
without  bringing  such  representatives  before 
*he  court   Leggett  v.  DuboU  and  other $,  2 1 1 

^  2.  In  such  cases  the  complainant  must  re- 
Tive  the  suit  against  the  representatives  of 
the^  deceased  party,  or  elect  to  proceed 
i^inst  the  surviving  defendants  within  sucli 
time  as  may  be  deemed  reasonable  by  the 
90urt,  or  the  defendants  may  revive  the 
■nit  id.  212 

8.  To  revive  a  suit  under  the  provisions 
of  the  revised  statutes,  without  a  bill  of  re- 
Tivor,  the  party  must  i>roceed  upon  petition, 
which  is  a  substitute  tor  the  bill  of  revivor. 

U 

i.  But  an  order  to  proceed  without  reviv- 
ing may  be  obtained  on  an  affidavit  showing 
the  death  of  the  party,  and  that  the  cause 
of  action  has  survived  id 

5.  Whether  a  suit  can  be  revived  against 
absentees  or  infants  who  succeed  to  the  rights 
of  a  deceased  party  without  a  formal  bill  of 
revivor  f     Qusere.  id 

6.  If  a  suit  abates  pending  an  injunction, 
the  defendant  or  his  representatives  who 
are  restrained  by  such  injunction  may  have 
an  order  that  the  complamant  or  his  repre- 
sentatives revive  within  such  reasonable 
time  as  may  be  fixed  by  the  court  for  that 
purpose,  or  that  the  injunction  be  dissolved. 

id 

7.  Where  the  representative  of  a  deceased 


a  bill  to  redeem,  obtained  on  an  ex  pait« 
motion  an  order  to  revive  the  suit  in  her 
favor,  held^  that  the  defendant  might  at  the 
hearing,  object  that  the  suit  was  iiot  legall? 
revived.  id 

9.  If  it  appears  that  the  complainant  had 
no  right  to  revive  the  suit,  the  defendaol 
may  avail  himself  of  the  objection  at  the 
hearing.     J)augl<ut  v.  Sherman,  856 

10.  The  provisions  of  tlie  revised  statutes^ 
authorizing  the  revival  of  a  suit  on  motion 
or  petition,  extend  only  to  those  cases, 
where,  by  the  former  practice  of  the  court, 
the  proceedings  could  be  revived  and  eon- 
tinued  by  a  simpU  bill  of  revivor.  t^ 

11.  Where  by  the  death  of  a  party,  hit 
interest  or  title  of  the  property  in  contro- 
versy is  transmitted  to  the  representative 
which  the  law  gives,  or  ascertains,  a  simple 
bill  of  revivor,  or  a  petition  under  the 
statute,  is  sufficient  to  continue  the  proceed- 
ings in  favor  of,  or  against  such  representa- 
tive, id 

12.  Where,  by  the  event  whi<^  abates 
the  suit,  the  interest  of  a  party  is  trans- 
mitted by  devise  or  otherwise,  so  that  the 
title  to  the  pro|>erty,  as  well  as  the  pcnoa 
entitled  thereto,  may  be  a  subject  of  litigs- 
tion  in  suit  an  original  bill,  in  the  nature  of 
a  bill  of  revivor  and  supplement  is  neces- 
sary, id 

13.  The  personal  representativea  of  a  de- 
ceased sole  complainant  may  be  substitoted 
as  complainants  on  motion  or  petiiiou,  under 
the  statute,  without  resorting  to  a  formsl 
bill  of  revivor.     White  v.  Buloid  and  others 

14.  But  if  the  other  parties  in  the  cauie, 
who  have  appeared,  do  not  join  in  the  ap- 
plication to  substitute  the  representatives  of 
the  deceased  complainant  as  parties  in  his 
place,  they  must  have  due  notice' of  the  ap- 
plication, id 

16.  If  a  deceased  complainant  was  before 
the  court  in  two  different  characters,  and 


complainant  applies  for  an  order  to  revive,! by  his  death  the  rights  in  one  character  are 
under  the  statute,  he  should  give  notice  of  .cast  upon  a  defendant  in  the  cuum,  and  ia 
the  application  to  the  surviving  parties  who  the  other  character  upon  the  personal  repre- 
have  appeared  in  the  suit  And  the  order  sen tative,  whether  the  latter  can  be  suhsti- 
of  revival  should  state  the  particular  charac-jtuted  as  oomplainaut,  under  the  statute! 
ter  ill  which  he  is  permitted  to  revive  and  QuAra  «i 

f'ontinue  the  suit;  and  the  subsequent  pro- 


ceediug."*  are  to  be  entitled  accordingly,    id 

8.   Where  a  person,  claiming  to  be  devi- 
Ma  of  r  deceased  compUinant  who  had  filed 


Id.  The  executrix  of  the  mortgagor  w  ol 
his  grantee,  having  no  intere^a  iu  the  prem- 
ises, is  not  entitled  to  redeem ;  and  caomI 
revive  a  suit  for  that  purpuae  comoMAeai 
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bv  the  testator  in  his  life-tima.     J)ougla»$  v. 
/^terioan,  858 

Where  nn  executor  applies  to  revive  a 
suit,  he  must  show  that  he  has  taken  pro- 
bate of  the  will  of  the  decedent  id, 

17.  W.here  one  of  two  complainants  dies 
pending  the  suit,  and  the  cause  of  action  sur^ 
vives,  the  surviving  complainant,  if  he 
wishes  the  suit  to  proceed  in  his  name  as 
Burvivor,  must  make  a  special  application 
to  the  court  for  that  purpose.  Brown  and 
others  V.  Story,  594 

18.  Where  a  cause  was  argued  before  a 
former  chancellor,  but  before  a  deciiidon 
therein  lie  went  out  of  office,  and  also  the 
com}>Iuinant  died;  held,  that  tlie  cause 
could  not  be  re-ar|^ued  befioi-e  the  new  chan- 
cellor without  being  revived.  Jokn«*m  v. 
Thomas,  877 

19.  At  law,  where  an  execution  is  in  the 
batids  of  the  sheriff  at  the  time  of  the  abate- 
ment of  the  suit  by  the  death  of  the  defend- 
ant, the  proceedings  utider  the  execution 
will  not  be  stayed,  as  it  can  be  executed 
with<»nt  any  further  order  fi-om  the  court. 
2Vte  l^ash.  Ins,  Co,  v.  Slee  and  others,    365 

20.  But  if  a  new  execution  is  necessary, 
or  any  otlier  proceeding  which  is  either 
actually  or  consti'uctively  to  be  done  by  the 
court,  the  proceedings  must  be  suspended 
until  the  judgment  is  revived  by  scire  facias. 

id 

21.  It  seems  that  the  same  rules  prevail 
in  equity  ;  at  leadt  in  favor  of  parties  who 
have  acquired  rights  under  an  execution, 
issued  upon  a  decree  previous  to  the  abate- 
nieut  of  the  suit.  id 

22.  Whether  the  purchaser  at  a  master's 
■ale,  under  similar  circumstances,  would  ob- 
tain a  valid  title  where  an  order  of  confir 
matioii  is  necessary  before  the  sale  becouiei» 
absolute  9     Qusre.  id 

28.  Where  a  decree  cannot  be  carried 
into  effect  without  a  direct  application  to 
the  court,  an  order  for  that  purpose  cannot 
be  made  after  an  abatement  by  the  defend- 
ant's death,  and  before  the  suit  is  revived. 

id 

24.  It  seems  that  any  thing  which  could 
be  leirully  urged  by  plea  or  otherwi^  as  a 
def»'iice  to  a  bill  of  revivor,  constitutes  a 
valid  ground  of  objection  to  an  order  to 
revive,  under  the  statute.  id. 


25.  On  the  death  of  a  party  to  a  suit  lA 
chancery,  if  the  cause  of  action  survives  to 
or  against  some  other  of  the  parties,  so  that 
a  perfect  decree  as  to  every  part  of  the  sub- 
ject of  litigation  can  be  made  between  the 
surviving  parties,  the  suit  doe»  not  abate  as 
to  survivors ;  and  on  motion  of  either  party, 
the  court  will  order  tlie  suit  to  proceed  be- 
tween such  survivorSb  Leggett  v.  J}uboi» 
and  others,  311 

See  DowKB,  S,  9. 


S 
SALR 

1.  It  is  the  duty  of  the  sheriff  to  sell 
lands  in  parcels  where  the  property  is  so 
tutuated  that  it  will  probably  produce  mora 
by  that  mode  of  selling;  or  where  a  part 
only  is  required  to  satisfy  the  execution* 
The'Mohawk  Bank  v.  Atwater,  64 

2.  But  a  sale  of  several  parcels  together 
does  not  render  the  sale  void,  but  only 
voidable ;  and  after  a  great  lapse  of  tims 
the  sale  will  not  be  disturbed.  id 

See  ExBCirroRS  and  Administrators,  18,  18, 
19,  20,  21.  Guardian  and  Ward,  18,  li, 
15.  Heirs  and  Dkviskks,  5,  0.  Inkant^ 
18,  14.  Leoact,  5,  6.  LiKif,  7.  Luna- 
tics, 4,  5,  18,  14.  M>«sTKR*s  Sale.  Mort- 
gage  1,  2,  8,  4,  5,  6,  7,  8. 


SALE  OF  CHATTELS. 
See  Fraud,  4,  6,  6, 1,  8. 

SEQUESTRATIOBT. 
See  CoNTESfPT,  8. 

SCIRE  FACIAa 
See  Revivor,  20. 

SET-OFF. 

1.  Where  there  is  no  set-off  at  law,  there 
must  be  special  circumstances  of  equity  to 
authorize  a  set-off  in  chancery.  Jieaa  t. 
Merritt  and  Feck,  401 

2.  Eauity  requires  that  cross  demand4 
should  be  set  off  against  each  otlier. 


680 


INDEX. 


§ay  and  others  v.  Jaehwn  and  MeJimp- 
«y,  681 

8.  And  in  a  case  not  within  the  statute 
of  set-ofT,  chancery  will  peiinit  an  equitable 
■et-off,  if,  from  the  nature  of  the  claim,  or 
the  situation  of  the  parties,  justice  cannot 
be  obtained  by  a  cross  action.  id, 

4.  The  insolvency  of  one  of  the  parties  is 
a  sufficient  ground  for  the  court  to  exercise 
its  equitable  jurisdiction,  in  allowing  an 
•quitable  8et-o&  id. 

6.  And  a  set-off  will  be  allowed,  where 
the  defendant  is  insolvent;  although  the 
debt  of  the  complainant  to  the  defendant  U 
not  due.  id 

6.  Otherwise,  if  the  debt  of  the  defendant 
to  the  complaiaaut  was  payable  at  a  future 
day.  id 

See  Executors  and  Administrators,  1,  2,  3. 


number  of  folios  are  overcharged,  will  not 
protect  him  from  the  penalty  prescril>ed  by 
the  statute  for  unlawfully  demanding  or 
receiving  fees  for  services  not  performed. 
Roger*  v.  JtogerM,  460 

3.  The  drafts  of  pleadings  in  litigated 
onuses  should  be  submitted  to  the  actna* 
examination  of  the  senior  counsel  before 
they  are  engrossed  and  filed.  id 

4.  It  is  the  duty  of  counsel  to  peruse  and 
exHmine  the  pleadmgs  before.thev  sign  them ; 
and  they  Hre  personally  liable,  if  such  plead* 
ings  contain  scandalous  or  impertineut  mat- 
ter.    Doe  V,  Green  and  others,  847 

6.  Tlie  solicitor  is  guilty  of  a  misde- 
meanor, if  he  puts  the  name  of  a  counsellor 
to  a  pleading  without  his  kuowl«;dge  and 
consent'  id 

See  Costs,  30,  81,  32,  41,  63.  64,  65,  56,  66, 
69,  70,  71,  74.  77,  81,  82.  JuKWDicrio.N  of 
CuANCXRY,  4,  5,  6,  7.    PaACTiciE,  17, 18, 19. 


SETTLEMENTS. 
See  Dowse,  1,  2,  8,  4,  6,  6. 

SETTLEMENT.  ACCOUNTS  OF. 
See  ExKOUTORS  and  Administrators,  16,  17. 

SHERIFF. 

If  the  sheriff  improperly  returns  an  ex- 
ecution unsatisfied,  when  there  is  property 
of  the  defendant  in  his  bailiwick  sufficient  to 
pay  the  judgment,  either  wholly  or  in  part, 
the  pro|>er  remedy  of  the  defendant  is  by  an 
application  to  the  court  out  of  which  the 
execution  issued,  to  set  aside  the  return  ; 
or  by  a  suit  against  the  sheriff  Stoors  and' 
other 9  V.  Keltvy  and  other Sj  418 

See  Sale,  1 ,  2. 

SOLICITOR  AND  COUNSEL. 

1.  It  is  the  duty  of  the  solicitor  who  pro- 
cures the  appointment  of  a  guardiati,  (be., 
to  inform  him  of  his  duties  under  the  rule, 
and  how  to  i>erforni  them,  and  of  the  conse- 
quences of  liis  neglect  Jn  the  viattcr  of 
Seaman  and  other*,  receivers,  d:c.,  409 

2  The  taxation  of  items  for  services  not 
perfonxuHl  by  the  solicitor,  or  where  the 


SPECIFIC  PERFORMANCE. 

1.  "Where  a  person  contracts  with  the 
members  of  a  religious  community  to  con- 
vey land  M  the  site  of  a  chui*ch,  and  the 
society  are  afterwards  regularly  incorpo* 
rated  under  the  act,  and  the  church  is  buil! 
on  the  premises,  the  court  will  decree  a  cot- 
veyance  of  the  property  to  the  cor]H>ratioc, 
according  to  the  agreement  previuusly  en- 
tered into  with  the  individual  members  of 
the  society.  The  Canajoharie  and  PalatiM 
Church  V.  Leiber  and  other s,  i% 

2.  But  where  the  person  holding  thel«gsl 
estate  has  ex{>ended  his  own  money  in  build- 
ing the  church  previous  to  the  incorponitk>B 
of  the  society,  the  court  will  not  compel  bim 
to  give  up  his  le^al  claim  to  th«  estate  iDtil 
his  eouitttble  clanu  is  satisfied.  id 

See  Fraud,  8. 


STALE  DEMANDa 

Where  a  bill  was  filed  to  settle  the  ac- 
count of  a  joint  adventure,  more  than  twenty 
yeaw  after  the  whole  subject  of  the  coutro 
versy  had  arisen,  and  where  the  justice  of 
the  claim  had  not  l»een  adniitled  during 
that  time,  the  stateness  of  the  demand  was 
considered  a  goinl  reason  for  refusing  any 
relief  to  the  comi>lainant«  KingtUand,  A*- 
eiguee,  <fcc,  v.  JtioberU,  Executrix^  «hr.,     198 
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STATUTES 

1.  Tlie  provisions  contained  in  the  2d  sec- 
ticin  of  tliti  act  of  Maroh,  1799,  incur|>orat- 
ing  the  Ciiyuga  Bridge  Company,  p^ohil)i^ 
ing  all  other  persons  froni  erecting  a  briilge 
or  establishing  a  ferry  within  three  niiUs  of 
the  plui'c  wl;ere  the  company  should  erect 
their  bridge,  do  not  extend  to  the  bridge 
erecte»i  by  the  company  across  the  outlet  of 
Cayuira  Lake  in  1809;  the  company  having 
previously,  by  erecting  a  bridge  across  the 
Cavucii  Lake  between  the  villages  of  £ast 
an*ll  WVst  ("ayuga,  located  the  site  of  the 
bridge  authorized  to  be  erected  by  the  afore- 
said act.  7'he  Cayuga  Bridge  Co,  T.  Magee 
and  other Hf  116 

2,  Exclusive  privileges  contained  in  a  pri- 
vate act  of  incorporation,  which  are  in  de- 
rogation of  the  common  law  rights  of  the 
citizens  at  large,  ought  DOt  to  be  extended 
by  implication.  id. 

8.  They  must  be  construed  strictly  against 
tlie  company,  according  to  the  principles  of 
the  common  law.  id, 

4.  The  186th  section  of  the  act  of  April, 
1813,  relating  to  the  city  of  New  York,  does 
not  authorize  the  collector  to  levy  the  assess- 
ment upon  property  found  on  the  premises, 
unless  it  belongs  to  the  person  who  was  the 
owner  or  occupant  of  tlie  premises  at  the 
lime  the  assessment  was  made;  and  if  it 
belongs  to  such  owner  or  occupant,  it  is  not 
necessary  to  distrain  it  on  the  premises. 
Gouverncur  and  wife  v.  The  Mayor ^  Alder- 
men and  Cotnftionaitg  of  the  City  of  New 
York  and  others,  434 

5.  The  property  of  a  subseqnent  occupant 
cannot  be  sold  under  the  warrant  of  the 
corporation,  although  he  is  bound  by  a  cov- 
enant with  the  owner  of  the  premises  to  pay 
the  assessment.  id, 

6.  Where  the  lessee  and  occupant  had 
covenanted  to  pay  all  taxes  and  assessment* 
on  the  premises,  and  the  corporation  were 
informed  thereof  by  the  landlord,  and  re- 
quested to  direct  the  aseefsment  to  be  col- 
lected out  of  the  personal  estate  of  the  lea- 
see, which  they  refused  to  do,  without  any 
reasonable  grounds  for  sueh  refusal,  they 
were  enjoined  from  proceeding  against  the 
property  of  the  landlord,  or  from  selling 
the  real  estate  for  the  assessment       id,  436 


STATUTES,  REVISED. 
In  Mttita  pending  at  the  time  the  revised 


statutes  went  into  operation,  the  rishta  of 
the  parties  remain  unaltered;  hot  the  rem- 
edy must  be  pursued  according  to  such 
statutes,  as  far  as  is  possible  without  im- 
pairing the  right.    Aymer  v.  Gault,        284 

See  Dowxa,  6,  10.    Pabtition,  1. 


STAYING  PROCEEDINGa 
See  pRAcncK 

STOPPAGE  IN  TRANSITU 

See  Fraud,  4,  5,  6,  7,  8.     Guaroiax  Aim 
Ward,  1,  2,  3.   Vendor  and  PuRcaASut,  ^ 

SUBSTITUTION. 
See  HxiRS  and  Djevibkks,  2. 

SURROOATEa 

See  ExKorroRa  and  Administratobs,  IS,  19, 
20, 21.    Jurisdiction  oy  Cuanokrt,  12, 18. 

SURETY. 
See  Principal  and  Subktt. 

T 

TAXES. 

Where  there  is  a  remedy  given  both 
against  real  and  penonal  estate,  for  the  sat- 
isfaction of  taxes  and  asseisments,  as  a  gen* 
eral  rule,  the  remedy  agtiinst  the  personal 
estate  should  be  first  exliausted,  unless  there 
is  some  specific  and  controlling  equity  to 
make  it  proper  to  proceed  against  the  real 
estate  in  the  first  instance.  Gouvemeur  emd 
wife  V.  The  Mayor^  Aldermen,  and  Camnum' 
ally  of  the  City  of  New  York,  481 

See  Covenant,  1,  2,  3.    SrATurn,  6. 

TENANT  IN  COMMON. 
See  Guardian  and  Ward,  18,  15. 

TRUST  AND  TRUSTEE. 
L  A  rMulUng  tmst  oaniMi  be  railed  b 


I5DEi 


favor  of  a  person  against  tlie  intention  of  the 
partiee.    White  y.  Carpenter  and  athert,  iI7 

2.  A  bona  fide  purchaser  of  trttet  prop- 
erty from  a  trustee,  without  notice  of  the 
trust,  is  not  bound  to  see  that  the  purchase 
money  is  applied  to  the  obJecU  of  the  trust 

id 

S.  Where  an  insolvent  trustee  assigned  a 
mortgage  purporting  on  its  face  to  be  given 
to  him  as  trustee,  partfy  in  payment  of  his 
own  debt  to  the  assignee,  and  partly  for 
cash  wliich  he  applied  to  his  own  private 
use,  the  assignee  was  held  to  be  chargeable 
with  notice  of  the  misapplication  of  the 
trust  fund.  Pendleton  and  wife  v.  Fay  and 
other9,  202 

4.  Where  a  party  takes  a  conveyance  of 
trust  property  to  enable  the  trustee  to  raise 
money  thereon  for  his  own  private  purposes, 
he  is  chargeable  with  the  costs  of  a  suit 
brought  by  the  cestui  que  trust  to  set  aside 
fucb  conveyance.  id 

8ae  DxBTOBS)  Insolvbict,  2.  Exbcutors  and 
ADMiNnTRAToms,  10, 11.  FaAiTDff.  Libit, 
4,  7.    Pakhbs,  7,  9.    Will,  7. 


V 
USURY. 

See   IlfTERBST. 

V 

VENDOR  AND  PURGHA^SR. 

1.  Where  L.,  on  the  24th  of  August,  1826, 
sold  to  M.,  who  was  then  in  gm>d  credit, 
and  supposed  himself  solveal,  a  quantity  of 
goods,  for  which  M.  Was  to  give  kts  own 
notes,  without  security^  payable  in  six,  seven, 
eight,  nine,  and  ten  months;  and  the  goods 
were  delivered  to  M.,aod  shipped  by  him 
for  the  West  Indies  on  the  20th  of  August, 
1826,  and  on  the  4th  of  September  thereaf- 
ter, and  before  he  had  executed  the  notes, 
M.  stopped  payment;  and  on  the  9th  of  the 
same  month,  M.  assigned  the  goods  to  V.  to 
secure  him  for  a  large  sum  of  money,  for 
which  he  was  responsible  as  endorser  for 
M. ;  and  on  the  6th  September  I*  applied  to 
M.  for  a  re-delivery  of  the  goods,  and  also 
afterwards,  in  the  same  mouth,  claimed  the 
goods  from  V.,  and  both  M.  and  V.  refused 
to  re-deliver  the  ^oods  to  I*,  and  BL  and  V. 
denied  all  fraud  m  the  transaction,  and  Y. 
iMiad  aa  knowUdgv  at  Um  tiina  ofliii  pur- 


chase, of  the  conditions  of  the  sale  by  L  tc 
M.,  and  also  of  the  non-payment  foi  th< 
goods  on  the  part  of  M. ;  it  was  held,  thai 
the  sale  and  delivery  of  the  goods  to  M. 
was  unconditional  and  valid,  and  was  suffi* 
cient  in  law  to  change  the  property;  that 
the  assignment  by  Bl  to  Y.  was  also  valid, 
and  that  L.  had  'no  lien  on  the  goods  for 
the  purchase  money  due  him  from  M.  Zif- 
pin  and  others  v.  Harie  and  Varet,         169 

2.  The  principle  of  stoppage  in  transita 
does  not  appl^  to  such  a  ease ;  that  right 
must  be  exercised,  or  an  attempt  made  to 
exercise  it  before  the  goodM  reach  the  pos- 
session of  the  vendee.  id 

8.  If  goods  Apon  a  sale  thereof,  are  nn- 
conditionally  delivered  by  the  vendor  to 
the  vendee  without  any  fraud  on  the  part 
of  the  latter,  tiie  vencfor  can  only  look  to 
the  personal  security  of  the  vendee  for  the 
payment  of  the  purchase  money ;  he  has  bo 
equitable  lien  for  the  same  on  the  goods,   id 

See  FxAUD,  I,  2,  8,  4,  ff,  0,  7,  8,  9.  Mon- 
OAOB,  1,  2,  8,  4,  5.  NoTtCB,  1.  PAXim^ 
8.  4.    Trust  and  Tbustkb,  2,  8,  4. 


w 

WILL. 

1.  Whefe  L.  S.  bv  his  will,  gave  to  hu 
wife  the  one  third  of  the  residue  of  his  p«r- 
sonal  estate,  after  his  debts  and  legacies 
were  paid,  and  also  the  use  of  all  the  re»i«iae 
of  the  personal  estate  and  the  occupation  sod 
enjoyment  of  the  farm  on  which  he  the  tes- 
tator lived,  so  long  as  she  remained  his  wid- 
ow ;  and  in  case  of  her  marriage,  he  gare  to 
her  during  life,  the  use  and  occupaiioo  of 
one  third  of  his  real  estate;  and  in  thtt 
event,  directed  that  the  income  of  the  re- 
maining two  thirds  should  be  applied  to  the 
education  and  maintenance  of  his  children ; 
and  after  the  youngest  child  beeame  of  ace, 
he  directed  his  executors  to  divide  all  his 
real  and  personal  estate  eaually  among  his 
children,  to  have  and  to  hold  them  and  their 
heirs  forever,  and  declared  that  he  intended 
the  bequest  and  devise  to  bis  wife  should  be 
in  lieu  of  dower ;  the  wife  elected  to  take 
under  the  provisions  in  the  will ;  it  isot  heid, 
that  the  widow  was  entitled  to  the  use  of 
to  the  whole  estate  during  her  widowhood; 
that  one  third  of  the  personal  estate  wat 
hers  absolutely,  and  in  case  she  married, 
that  she  would  have  the  use  of  one  third  of 
the  real  estate  for  life  in  lieu  of  dower.  (V 
wenhoven  art  others  r.  ShmUr  mnd  cikers, 

lU 
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2.  tt  was  alflo  held  that  the  children  of  the  ecntore  and  trustees  of  his  will,  and  then  v»- 
^mtai-ov  could  compel  the  widow  to  account  published  his  said  will,  with  the  codicil  tm 
ior  all  the  personal  estate,  and  that  their  a  part  tliereof ;  four  of  the  executors,  la 
•hare  of  the  same  should  be  invested,  and  February,  1830,  proved  the  will,  and  one 
the  income  paid  to  the  widow  during  her. renounced ;  f7  immA^/c/,  that  unless  a  greater 
life  or  widowhood,  and  that  the  principal,; number  than  two  declined  the  trust,  it  would 
after  her  death  or  marriage,  should  be  divi-!not  be  necessary  to  supply  their  placet  hi 
ded  «,mong  them  according  to  the  provisions  the  manner  prescribed  in  the  will ;  and  that 
in  the  will  idl  the  four  who  had  qualified  possessed  every 

necessary  power  to  execute  all   the  trtiata 

8.  If  two  parts  of  a  will  are  breconcila-  mentioned  in  the  will  Offde7i  and  oth^i^ 
ble  with  each  other,  the  last  part  is  gener-'«eV«,  v.  Smith,  190 

ally  to  be  taken  as  evidence  or  the  latest  in- 
tention of  the  testator.  But  this  rule  is  8.  Where  the  testator  lived  and  cohabit- 
only  applied  to  those  cases  where  the  two  ed  with  M.  S.  in  a  honse  provided  and  fnr- 
provisions  are  totally  inconsistent  with  eachlnished  by  him,  and  while  so  living  with  her 
other,  and  where  the  real  intention  of  thejhad  by  her  four  natural  children,  one  son 
testator  cannot  be  ascertained.  ^jcalled  John,  and  three  daughters,  who  were 

with  his  knowledge  and  consent  baptised 

4.  The  leading  principle  in  the  oonstmc-  by  his  name,  and  were  educated  and  ae- 
tion  of  wills  is,  that  the  intention  of  the  tee-  kno\^ledged  by  him  as  his  children,  and 
tator,  if  not  inconsistent  with  the  rules  of  I  who  were  the  only  persons  ever  recognised 
law,  must  govern.  And  this  intention  is  to  by  him  as  his  children ;  and  by  his  will  the 
be  ascertained  from  the  whole  will  taken 
together.  id, 

5.  And  where  the  intention  of  the  testator 
is  incorrectly  expressed,  the  court  will  carry 
it  into  effect  by  supplying  the  proper  words. 

id 


6.  The  words  of  the  will  may  be  trans- 
posed in  order  to  make  a  limitation  sensible 
or  to  effectuate  the  general  intent  of  the  tes- 
tator. '  id, 

6.  Where  R.  H.  appointed  by  his  will 
three  executors  and  devised  to  them  all  his 
real  estate  upon  several  trusts,  one  of  which 
was,  to  execute  all  proper  deeds  and  take 
the  proper  measures  for  fulfilling  all  con- 
tracts entered  mXo  by  the  testator,  or  by 
them  for  the  sale  of  any  part  of  his  real  es- 
tate ;  and  the  testator  declared  in  his  will, 
that  in  case  one  or  more  of  his  executors 
should  die  before  himself,  or  should  decline 
to  execute  the  trusts,  if  one  so  died  or  de- 
clined, the  remaining  two  should  nominate 
another  person  as  their  co-executor  and  trus- 
-tee ;  and  if  two  of  them  should  die  or  de- 
cline, then  the  testator  declared  that  his 
sons  should  nominate  one  person,  and  his 
daughters  another,  and  the  persons  so  nom- 
inated, if  approved  by  the  remaining  execu< 
tor,  should  become  executors  and  trustees 
under  the  will ;  and  if  all  the  executors 
should  die  or  decline,  that  then  the  testator^s 
sons  and  daughters  might  choose  two  per- 
sons as  aforesaid  as  executors  and  trustees, 
and  which  two  persons  might  nominate  and 
choose  the  third  ;  and  after  the  making  of 
^he  will,  the  testator  made  a  codicil  there- 
to, and  by  it  appointed  two  additional  es- 


testator  gave  to  his  son  John  f  10,000,  pay- 
able when  he  arrived  at  24,  and  to  eacn  of 
his  daughters  $S,000,  payable  at  21 ;  and 
directed  his  executors  to  pay  to  M.  S.  $65 
quarter  yearly  during  her  life  if  she  remained 
unmarried  and  had  no  more  children;  and 
appointed  his  executors  guardians  of  his 
children  during  their  minority ;  it  wot  heU 
that  this  was  a  sufficient  description  of  the 
testator's  natural  children  by  M.  S.  as  the 
legatees  intended  by  him.  Gardner  v.  Heifer 
and  others,  11 

9.  Wills  in  favor  of  natural  children  are  to 
receive  a  like  construction  as  those  in  favor 
of  other  persons.  id 

10.  As  a  general  rule,  a  devise  to  children, 
without  other  description,  means  legitimate 
children  ;  and  if  the  testator  has  such  chil- 
dren, parol  evidence  cannot  be  admitted  to 
show  that  a  different  class  of  persons  was 
intended.  id 

11.  It  is  always  proper  to  look  into  cir- 
cumstances dehors  the  will  to  ascertain 
whether  there  are  any  persons  answering 
the  description  of  the  legatees  named  in  the 
will  id 

12.  If  there  are  no  such  persons,  then  the 
situation  of  the  testator's  family  may  be 
proved  to  enable  the  court  to  ascertain  the 
|>ersons  intended  by  the  testator  as  the  ob- 
jects of  his  bounty.  id 

13.  No  person  should  subscribe  his  name 
as  a  witness  to  a  will  until  be  is  clearly  sat> 
isfied  that  the  testator  is  possoaied  of  m 
sound  and  diapoeing  miod  and  msmmy 
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and  that  in  exeonting  his  will  he  act«  under- 
•tandingly,  and  with  a  full  knowledge  of 
iU  eontents.     Scribner  v.  Crane  and  others, 

147 

14  In  issuing  a  commission  to  take  proof 


or  the  non-residence  of  witne^vncs  in  thi« 
state,  it  cannot  he  proved' before  the  surro» 
gnt-e.     In  the  matter  of  Ilornbj/'a  will.      42f 

17.   Such  commission  may  be  i-«sued  by 
the  chancellor,  although  alfthe  snK«cnbing 


of  a  will  in  a  foreign  country  for  the  pur-j witnesses  to  the  will  are  dead;  but  in  such 
poM  of  establishing  the  same  and  having  it'a  case,  the  proof  taken  will  have  no  ereater 
recorded  as  a  will  of  real  estate  within  this  effect  as  evidence,  than  a  will  proved!  before 
state,  the  same  notice  of  the  application  for  a  surrogate  without  producing  any  of  the 
a  commission  must  be  given  to  the  heirs  at  subscribing  witnesses  thereto.  id. 

law  of  the  testator  and  the  persons  interested 


in  contesting  the  will,  as  is  required  upon 


18.  The  chancellor  alone  can  crant  a  eom- 


proying  a  will  before  a  surrogate.    In  the  mission  to  take  proof  of  a  will  out  of  the 
matter  of  Atkinson**  willt  2I4,state,  and  it  cannot  be  issued  by  the  direc- 

tion of  a  vice  chancellor.     All  tlie  proceed- 
15.  Persons  authorized  to  contest  the  va-  ings  must  be  entered  in  the  office  of  the 
lidity  of  the  will  may  join  in  the  commission, ^register  at  Albany.  id 

and  may  be  permitted  to  name  a  commis-| 
•ioner  on  their  part;  and  they  will  also  be  See  Dkyise,  1.     Executors  and  ADunnsTX/ 


•Dtitled  to  reasonable  notice  of  the  time  and 
place  of  executing  the  commission.  id. 


TORS,   10,   11,   12,    13.      Juiiisd:ctiox  </ 
CuANcxay,  11,  12,  13,  14,  15. 


16.  The  sound  construction  of  the  12th 
and  16th  sections  of  the  act  of  April,  1830,  WITXESS. 

•mending  the  revised  statutes,  is  that  the 

ehancellor  may  issue  a  commission  to  prove  See  Abbest,  2,  3.  Costs,  .84,  85.  36,  87.  tt, 
a  will,  either  of  real  or  personal  estate,  in  46.  Mastkb's  Saue,  5  Practics,  41,4 
toy  case  where  from  the  absence  of  the  will!    Will,  18 


END  OF  YOI4  n 


